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l. ORIGIN, STRUCTURE AND COMPETENCE OF mE COURT

A. Creation of the Court

The Inter-American Court of Human Rights was brought into being by the
entry into force of the American Convention on Human Rights (Pac t of San
José, Costa Rica), which occurred on July 18, 1978 upon the deposit of the
eleventh instrument of ratification by a member state of the Organization.
The Convention had been drafted at the Specialized Inter-American Conference
on Human Rights, which took place November 7-22, 1969 in San José, Costa
Rica.

The two organs provided for under Article 33 of the Pac t are the
Inter-American Commission on Human Rights and the Inter-American Court of
Human Rights. They have competence on matters relating to the fulfillment
of the commitments made by the States Parties to the Convention •

B. Organization of the Court

In accordance with the terms of its Statute, the Inter-American Court
of Human Rights is an autonomous judicial institution which has its seat in
San José, Costa Rica and whose purpose is the application and interpretation
of the American Convention on Human Rights.

The Court consists of seven judges, nationals of the member states of
the Organization of American States, who act in an individual capacity and
are elected from among "jurists of the highest moral authority and of recog
nized competence in the field of human rights, who possess the qualifica
tions required for the exercise of the highest judicial functions in con
formity with the law of the states of which they are nationals or the state
that proposes them as candidates." (Artic1e 52 of the Convention).

The judges serve for a term of six years. They are elected by an
absolute majority vote of the States Parties to the Convention. The elec
tion is by secret ballot in a General Assembly of the Organization.

Upon entry into force of the Convention and pursuant to its Article
81, the Secretary General of the Organization requested the States Parties
to the Convention to nominate candidates for the position of judge of the
Court. In accordance with Article 53 of the Convention, each State Party
may propose up to three candidates.
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The judicial term runs f rom January 1 of the year in which a judge
assimes office until December 31 of the year in which he completes his
t ern , However, judges continue in office until the installation of their
suc.ies sor s or to hear cases t ha t are still pend í ng , (Article 5 of the Stat-
ute r ,

Election of judges takes place, insofar as possible, at the OAS Gener
al ~sembly immediately prior to the expiration of the term of the judges.
In :he case of vacancies on the Court caused by death, permanent disability,
res .gnation or dismissal, an election is held at the next General Assembly.
(Aric1e 6).

In order to preserve a quorum of the Co ur t , interim judges may be
app- .Lnt ed by the States Par t í.e s , (Article 6.3).

In the event that one of the judges called upon to hear a case is the
nat:.onal of one of the States Parties to the case, the other States Parties
to :he case may appoint an ad hoe judge. Lf none of the States Parties to
a e ase is represented on the Court, each may appoint an ad hoc judge.
(Ar .ic1e 10).

The judges are at the disposal of the Court and, pursuant to the Rules
of 'rocedure, meet in two regular sessions ayear and in special sessions
whell convoked by the President or at the request of a majority of the judges.
Altlough the judges are not required to reside a t the seat of the Court, the
Pre.r.Lden.t; renders his services on a permanent bas í s , (Article 16 of the
Sta1ute and Articles 11 and 12 of the Rules of Procedure).

The
per:od of

President and Vice President are
two years and they may be reelected.

elected by the
(Artic1e 12 of

judges for a
the Statute).

There is a permanent commission composed of the President, Vice Presi
dern and a judge named by the President. The Court may appoint other com
mis:ions for special matters. (Article 6 of the Rules of Procedure).

The Secretariat of the Court functions under the direction of the Sec
r e t. .ry, who is elected by the Co ur t ,

C. Composition of the Court

As of the date of this report, the Court was composed of the following
jud¡ ;es, in order of precedence:

Thomas Buergenthal (United States), President
Rafael Nieto Navia (Colombia), Vice President
Huntley Eugene Munroe (Jamaica)
Máximo Cisneros Sánchez (Peru)
Carlos Roberto Reina (Honduras)
Rodolfo Piza Escalante (Costa Rica)
Pedro A. Nikken (Venezuela)
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The Secretary of the Court is Mr. Charles Moyer and the Deputy Secre
:ary is Lic. Manuel E. Ventura.

). Competence of the Court

The American Convention confers two distinct functions on the Inter
~erican Court of Human Rights. One involves the power to adjudicate dis
lutes relating to charges that a State Party has violated the Convention. In

. ie rformfng this function, the Court exercises i ts s o-called contentious
jurisdiction. In add í t Lon , the Court also has power to interpret the Con-

"ention and certain other human rights treaties in proceedings in which it
.s not called upon to adjudica te a specific dispute. This is the Court I s

,ldvisory jurisdiction.

•• The Court's contentious jurisdiction

I

)

The contentious jurisdiction of the Court is spelled out in Article 62
(,f the Convention, which reads as follows:

1. A State Party may, upon depositing its instrument of
ratification or adherence to this Convention, or at any subse
quent time, declare that i t recognizes as binding ipso facto,
and not requiring special agreement, the jurisdiction of the
Court on all matters relating to the interpretation or applica
tion of this Convention.

2. Such declaration may be made unconditionally, on the
condition of reciprocity, for a specified period, or for spe
cific cases. It shall be presented to the Secretary General of
the Organization, who shall transmit copies thereof to the
other member states of the Organization and to the Secretary of
the Cour t ,

3. The jurisdiction of the Court shall comprise all cases
concerning the interpretation and application of the provisions
of this Convention that are submitted to it, provided that the
states parties to the case recognize o r have recognized such
jurisdiction, whether by special declaration pursuant to the
preceding paragraphs, or by special agreement.

As these provisions indicate, a State Party does not subject itself to
the contentious jurisdiction of the Court by ratifying the Convention. In
! tead, the Co ur t acquires that jurisdiction with regard to the state only
,hen it has filed the special declaration referred to in paragraphs 1 and 2
cf Article 62 or concluded the special agreement mentioned in paragraph 3.
~he special declaration may be made when a state ratifies the Convention or
¡t any time thereafter; it may also be made for a specific case or a series
c f cases. But s ince the states parties are free to accept the Court' s
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jur:sdiction at any time in a specific case or in general, a case need not
be .:e j e c t e d ipso facto when acceptance has no t previously been granted, as
it :.s possible to invite the state concerned to do so for that case.

A case may also be referred to the Court by special agreement. In
spe..king of the special agreement, Article 62.3 does not indicate who may
con(lude such an agreement. This is an issue that will have to be resolved
by I .he Cour t ,

In providing that "only the Sta tes Parties and the Commission shall
havr the right to submi t a case to the Court," Article 61.1 does not give
pr í va t e parties standing to institute proceedings. Thus, an individual who
has filed a complaint with the Commission cannot bring that case to the
COUlt. This is not to say tha t a case arising out of an individual com
pla:nt cannot get t o the Court; it may be referred to it by the Commission
or .. State Party, but not by the individual complainant.

The Convention, in
r e Lr. t í ng to the judgments

Article 63.1,
that the Court

contains the
may render:

following stipulation

l. If the Court finds that there has been a violation of a
right or freedom protected by this Convention, the Court
shall rule that the injured party be ensured the enjoy
ment of his right or freedom that was violated. It
shall also rule, if appropriate, that the consequences
of the measure or si tua tion that consti tuted the breach
of such right or freedom be remedied and that fair com
pensation be paid to the injured party.

This provision indicates that the Court must decide whether there has
beeu a breach of the Convention and , if so, what r í ght s the injured party
shoul.d be accorded. Moreover, the Court may also determine the steps tha t
should be taken to remedy the breach and the amount of damages to which the
injllred party is entitled.

Paragraph 2 of Article 68 of the Convention exclusively concerns com
peru .a to ry damages. It provides t ha t the "part of a judgment that stipulates
com~nsatory damages may be executed in the country concerned in accordance
witll domes tic procedure governing the execution of judgments against the..sta .e ,

In addition to regular judgments, the Court also has the power to
grallt what might be described as temporary injunctions. The power is spelled
out in Article 63.2 of the Convention, which reads as follows:

In cases of extreme gravity and urgency, and when necessary to
avoid irreparable damage to persons, the Court shall adopt such
provisional measures as it deems pertinent in matters it has

,

,,
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With respect to a case not yet submitted
act at the request of the Commission.

This extraordinary remedy is avai1ab1e in two distinct circumstances:
lhe first consists of cases pending before the Court and the second invo1ves
comp La í nt s being dea1t with by the Commission that have not yet been re
lerred to the Court for adjudication.

In the first category of cases, the request for the temporary injunc-

•

t ion can be made a t any time dur ing the proceedings before the Court,
c1uding simu1taneous1y with the fi1ing of the case. Of course, before
r eques t ed re1ief may be granted, the Court must determine if it has
recessary jurisdiction.

•1n-

the
the

The judgment rendered by the Co ur t in any dispute submitted to it is
"final and not subject to appeal." Moreover, the "Sta t e s Parties to the
(,nvention undertake to comp1y with the judgment of the Court in any case to
\01Ích they are parties." (Artic1es 67 and 68 of the Convention).

Enforcements of judgments of the Court are u1timate1y for the General
As semhl.y of the Organization. The Court submits a report on its work to
e3ch regular session of the Assemb1y, specifying the cases in which a state
h lS not comp1ied with the judgments and making any pertinent recommenda
tlons. (Artic1e 65 of the Convention).

2 . The Court's Advisory Jurisdiction

The jurisdiction of the Inter-American Court of Human Rights to render
alvisory opinions is set forth in Artic1e 64 of the Convention, which reads
al fo110ws:

1. The member s t a tes of the Organization may consu1t the
Court regarding the interp.retation of this Convention or of
other treaties concerning the protection of hucan rights in the
American states. Within their spheres of competence, the or
gans 1isted in Chapter X of the Charter of the Drganization of
American St.a t e s , as amended by the Protoco1 of Buenos Aires,
may in 1ike manner consu1t the Court.

2. The Court, at the request of a member state of the Or
ganization. may provide that state with opinions regarding the
compatibi1ity of any of its domes tic 1aws with the aforesaid
internationa1 instrumento

Standing to request an advisory opinion from the Court is not 1imited
te the States Parties to the Convention; instead, any OAS Member State may
ark for it as we11 as a11 DAS organs, inc1uding the Inter-American Commis
s: on on Human Rights, specia1ized bodies such as the Inter-American Commis-
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sic 1 of Women and the lnter-American lnstitute of Children, within their
fie Ld s of competence. Secondly, the advisory opinion need not deal only
wit 1 the interpretation of the Convention; it may also be founded on a
reqies t for an interpretation of any other treaty "concerning the protection
of lurnan rights in the American states."

As to the meaning and scope of this phrase, the Court, in response to
a r~quest of the Government of Peru, was of the opinion:

"Firstly:

Secondly:

By unanimous vote, that the advisory jurisdiction
of the Court can be exercised, in general, with
regard to any provision dealing with the protec
tion of human rights set forth in any interna
tional treaty applicable in the American States,
regardless of whether it be bilateral or multi
lateral, whatever be the principal purpose of
such a treaty, and whether or not non-Member
States of the inter-American system are or have a
right to become parties thereto.

By unanimous vote, that, for specific reasons
explained in a duly motivated decision, the Court
may decline to comply with a request for an advi
sory opinion if it concludes that, due to the
special ci rcumstances of a particular case, to
grant the · request would exceed the limits of the
Court I s advisory jurisdiction for the following
reasons, inter alia: because the issues raised
deal mainly with international obligations as
sumed by a non-American State or with the s t ruc-:
ture or operation of international organs or
bodies outside the inter-American system; or
because granting the request might have the ef
fect of altering or weakening the system estab
lished by the Convention in a manner detrimental
to the individual human being."

(l/A Court H.R., "Other Treaties" Subject to the Advisory Jurisdiction
of the Court (Art.64 American Convention on Human Rights), Advisory Opinion
OC-l/82 of September 24, 1982. Series A No. 1).

The Court' s advisory jurisdiction power enhances the Organization' s
cap ac í t y to deal with complex legal issues arising under the Convention,
enabling the organs of the OAS, when dealing with disputes involving human
rights issues, to consult the Court.
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Finally, Article 64.2 permits OAS Member States to seek an opinion
from the Court on the extent to which their domestic laws are compatible
with the Convention or with any other "American" human rights treaty.

Under the provision, this jurisdiction also extends, in certain ~ircum

stances, to pending legislation. (See l/A Court H.R., Proposed Amendments to
the Naturalization Provisions of the Constitution of Costa Rica, Advisory
Opinion oc-4/84 of January 19, 1984. Series A No. 4). Resort to this provi
sion may contribute to the uniform application of the Convention by national
tribunals.

3. Acceptance of the jurisdiction of the Court

In the period covered by this report, two Sta tes Parties, Uruguay and
Colombia, recognized as binding the jurisdiction of the Court on all matters
relating to the interpretation and application of the Convention. (Article
&2.1 of the Convention). A total of eight States Parties have now recognized
the jurisdiction of the Court. They are Costa Rica, Peru, Venezuela,
Honduras, Ecuador, Argentina, Uruguay and Colombia.

It should be pointed out that, according to the provisions of Article
52, any State Par t y to the Convention may accept the jurisdiction of the
::ourt in a specific case without recognizing it for all cases. Cases may
al so be submitted to the Court by special agreement between States Parties
to the Convention. .

Atable showing the status of ratifications of the American Convention
nay be found at the end of this reporto (Appendix V).

~. Budget

The presentation of the budget of the Court is regulated by Article 72
rf the American Convention which states that "the Court shall draw up its
Jwn budget and submi t it for approval to the General As sembly through the
;eneral Secretariat. The latter may not introduce any changes in Lt ;." Pur
;uant to Article 26 of its Statute, the Court administers its own budget.

The General Assembly of the Organization, at its Thirteenth Regular
lession, approved a budget for the Court of $305,800 for each of the years
if the biennium 1984-85, thus maintaining the Court at its 1983 funding
leve l .

For the 1986-87 biennium, the Court, in accordance with the decisions
if the Secretary General on the maximum level of expenses, submitted a
Judget with a reduction of 10% for 1986 and another 10% for 1987.
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F. Relations with other organs of the system and with regional and world
wide agencies of the same kind

The Court has close institutional ties with its sister organ of the
Amer lcan Convention, the Inter-American Commission on Human Rights. These
ties have been solidified by a series of meetings between members of the two
bodi~s. The Court also maintains cooperative relations with other OAS bodies
working in the area of human rights, such as the Inter-American Commission
of t omen and the Inter-American Juridical Committee. It has established
espe c í a í Ly strong ties wi th the European Co ur t of Human Rights, which was
es t a alLshed by the Council of Europe and exercises functions within the
fran: awork of that organization comparable t o those of che Inter-American
Cour e. The Court also maintains relations with the pertinent bodies of the
United Nations such as the Commission and Committee on Human Rights and the
Offi:e of the High Commissioner for Refugees.

11. ACTIVITIES OF THE COURT

A. Eleventh Regular Session of the Court

The Court held its Eleventh Regular Session October
Buer.os Aires, Argentina. This session was the first held
outside of its seat and was attended by all of the judges.

1-10, 1984 in
by the Court

During its stay in Argentina, the Court met with the President of the
Replblic, the Ministers of the Supreme Court of the Nation and various
memlers of the Legislative Branch , Judges of the Court visited different
Bar Associations, the Buenos Aires Law School and human rights groups, where
the) spoke on the inter-American system for the protection of human rights.

The Court also prepared its observations on the Additional Protocol to
the American Convention, which deals with Economic, Social and Cultural
Riglts, and sent them to the General Assembly which had requested them.
(Ap¡ endix IlI).

B. Fourteenth Regular Session of the OAS General Assembly

The Court was represented at the Fourteenth Regular Session of the
GenEral Assembly of the Organization, held November 12-17, 1984 in Brasilia,
Br'ar.Ll , by its President Pedro Nikken and Judge Rafael Nieto Nav í a ,

President Nikken, in his report on the activities of the Court for the
yea.: 1984 to the Commission on Juridical and Political Matters of the Assem
bly placed special emphasis on the observations that the Court had
pre .rent ed regarding the Additional Protocol to the American Convention.
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on the Annual
resolved:

Report of the Court (AG/RES.740

l. To express the appreciation of the Organization of Amer
ican States for the work accomplished by the Inter-American
Court of Human Rights as reflected in its Annual Report.

2. To urge all the member states of the OAS which have not
yet done so to sign or ratify the American Convention on Human
Rights.

3. To express its hope that all of the states that are
parties to the American COnvention on Human Rights will
acknowledge the Court's compulsory jurisdiction.

4. To urge the member states of the Organization and the
organs listed in Chapter X of the Charter, especially the
Inter-American Convention on Human Rights, to make full use of
the Court's competence as empowered to do so by the Pact of San
José.

C. Twelfth Regular Session of the Court

This
San José.

session of the Court was held January 14-25,
All of the judges attended this meeting.

1985 at its seat in

The principal activity of the Court dur í ng this session was a review
of its Rules of Procedure based on the five years of experience that it has
accumulated. The judges were not able to complete the review and decided not
to put any of the amendments agreed upon into force until such time as the
review is finished.

D. Thirteenth Regular Session of the Court

This session was held September 2-6, 1985 at the seat of the Court.
All of the judges attended this session.

The Court elected Judge Thomas Buergenthal and Judge Rafael Nieto Navia
as President and Vice President, respectively, for a term of two years.

This one week session was devoted to a discussion of the request for
advisory opinion presented by the Government of COsta Rica as to whether the
compulsory membership of journalists in a professional association violates
the American COnvention (Appendix 1). On September 5, the Court held a
public hearing at which it ' heard the views of the representatives of the
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Government of Costa Rica, the Inter-American Press Association and the
Asso<iation of Journalists of Costa Rica relating to that part of the request
that deals with the compatibility of a domestic law (Costa Rican Law No.
4420: with the American Convention. Given the importance of this request,
the I~urt decided to convene in a special session in November for the purpose
of g .ving the Member States and OAS organs another opportunity at a public
hear:.ng scheduled for November 5, to express their views with regard to the
opin:.on. (On November 13, 1985 the Court issued this Advisory Opinion, the
comp.ete text of which may be found in Appendix IV.)

The Court a1so began a preliminary discussion of the request for advi
sory opinion presented by the Government of Uruguay dea1ing with the scope
of tle word lavs found in Artic1e 30 of the Convention, which concerns the
susp!nsion of the rights guaranteed by the Convention. (Appendix 11).
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APPENDIX 1

(TRANSLATlON)

REPUBLIC OF COSTA RICA
MINISTRY OF FOREIGN AFFAIRS ANO VORSHIP

San José, July 8, 1985

Mr. Charles Moyer
Secretary
Inter-American Court of Human Rights
San José

Mr. Secretary:

The Inter-American Press Associa tion, through its President, Hr , Máximo
Ga1nza, has asked the Government of Costa Rica, in use of the power granted
it by Article 64 of the American Convention on Human Rights, to request the
Inter-American Court of Human Rights to render an advisory opinion on the
interpretation of Articles 13 and 29 of the Co nvent Lon , The Court is also
requested to give its opinion on the compatibility of Law No. 4420 of Sep
tember 22, 1969, the Organic Law of the Colegio de Periodistas (Association
)f Journalists), with the provisions of the aforementioned articles.

rhe Government of Costa Rica has agreed to present this request for an advi
>ory opinion to the Court but, at the same time, it notes that its position
Ls absolutely opposed to that of the Inter-American Press Association on the
natter in question, as was made manifest in the submission that the Govern
nent of Costa Rica made to the Inter-American Commission on Human Rights in
~se 9178 (Stephen Schmidt). The Government now wishes to place on the record
:hat it completely agrees with Resolution 17/84 issued by the Commission in
:ha t case and will present a t the proper time the appropriate arguments
Jefore the Court.

rhe r e f or e , in fulfillment of the commitment made to the Inter-American Press
~sociation, the undersigned is pleased to enclose the request for advisory
rp í n í on , the text of which has been prepared by the lAPA at the request of
:he Ministry of Foreign Affairs.

:'he Government shall submit its written observations t o the Court when the
~urt so indicates, according to the provisions of Article 52 of the Rules
)f Procedure of the Court.

" l ea se accept the renewed assurances of my distinguished consideration.

/s/Carlos José Gutiérrez
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Sec:etary
Int!r-American Court of Human Rights

The Government of Costa Rica, as a Member State of the Organization of
Ame :ican States and in use of the power granted it by Article 64 of the
Ame:ican Convention on Human Rights, respectfully requests an advisory
opilion of the Inter-American Court of Human Rights on the interpretation
and scope of several provisions of the Convention, which will be specifically
etun íer at.ed ,

Thi; formal request for an advisory opinion of the Inter-American Court,
de tuí.Ls of which follow, is presented by the Costa Rican government a t t he
beh,!st of the Inter-American Press Association, inasmuch as there are serious
dourt s in Costa Rica as well as in the entire hemisphere regarding the com
pul;ory membership of journalists and reporters in a professional associa
tiO:l and in view of the different opinions regarding the legality -in light
of :he norms of the American Convention on Human Rights- of this institution
of . rr Lor licensing.

In an effort t o consolidate in this hemisphere, wi thin the framework of
democra t Lc institutions, a system of personal liberty based on respect for
the essential rights of man -as mandated by the Preamble to the American
Conven t Lon-: and in view of the existing discrepancy, the Government repeats
the position that it already presented to the Inter-American Commission on
Hum. LO Right s •

The Government of Costa Rica, in accordance with the provisions of Article
49 if the Rules of Procedure adopted by the Inter-American Court, present s
its request for an advisory opinion in the following terms:

1

INDICATION OF TOE PROVISIOBS TO BE IBTERPRETED
AND SPECIFIC QUESTIONS ON WHICH TOE OPINI0N

OF THE COURT IS SOUGHT

The provisions on which an interpretation is being sought are, specifically,
the whole of Article 13 of the American Convention on Human Rights, which
gua.rantees freedom of expression, of thought and of information, defining it
as :he freedom to seek, receive, and impart information and ideas of all
k í n.Is , regardless of frontiers, either orally, in wri ting, in p r í nt , in the
f o ru of a r t , o r through any other medium of one' s choice, and the scope and
lim.tations authorized by this international norm and Article 29 of the same
Content í on , the interpretation of which is also sought with respect to the
on.lr limitations permitted to freedom of expression, of thought and of in-
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formation -safeguarded by the aforementioned Article 13- with an indication
of who may be limited or restricted in those freedoms.

In addition to the specific restrictions set out in Article 13 -the inter
pretation and clarification of which are sought in light of the juridical
guidelines set forth in Article 29- it is important to have the opinion of
the lnter-American Court as to whether a State Party can maintain or intro
duce in the future, through ordinary laws, restrictions or limitations to
the right safeguarded by Article 13 of the American Convention different
from those provided for and authorized by that article and Article 29 of the
Convention.

Once the lnter-American Court gives its learned opinion on the aforementioned
norms, their interpretation and their proper field of application, it is
necessary -and the Government of Costa Rica expressly requests it- that the
Court determine whether there exists a conflict or contradiction between the
domestic laws that establish the compulsory membership in a professional
association for journalists, in general, and for reporters, in particular,
and the aforementioned provisions of the American Convention, specifically
its Articles 13 and 29 which set out the limitations or restrictions
authorized by them.

In Costa Rica, by Law No. 4420 of September 22, 1969 -copies of which are
enclosed- in its Articles 22, 23, 24, 25 and 27, the practice of journalism
is reserved for only those persons enrolled in the Colegio de Periodistas,
particularly in the field of reporting, where only persons af filiated with
the Colegio are covered. Similar norms with respect to this matter exist
in, among other Latin American countries, the Dominican Republic, Haiti,
Ecuador, Panama, Peru, Brazil, Bolivia, Venezuela, Honduras and Colombia.

The request that is presented to the Inter-American Court, therefore, also
includes a specific request for an advisory opinion as to whether there is a
conflict or contradiction between the compulsory membership in a professional
association as a necessary requirement to practice journalism, in general,
and reporting, in particula r, -according to the aforementioned articles of
Law No. 4420- and the international norms (Articles 13 and 29 of the American
Convention on Human Rights.) In this respect, it Ls : necessary to have the
opinion of the lnter-American Court regarding the scope and limitations on
the right t o freedom of express ion, of thought and of information and the
only permissible limitations contained in Articles 13 and 29 of the American
Convention, with an indication as to whether the domes tic norms contained in
the Organic Law of the Colegio de Periodistas (Law No. 4420) and Articles 13
and 29 are compatible.

ls the compulsory membership of journalists and reporters in a professional
association permitted or included among the restrictions or limitations
authorized by Articles 13 and 29 of the American Convention on Human Rights?
ls there any incompatibility, conflict or disagreement between those domestic
norms and the aforementioned articles of the American Convention?
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II

CONSIDERATIONS WHICH GIVE RISE TO T8E ADVISORY OPINION

As E xp1ained in the introduction of this request, the advisory opinion of
the Inter-American Court of Human Rights is requested by the Government of
Costa Rica as a Member State of the Organization of American States and in
use )f the power granted it by Article 64 of the American Convention.

In v í.ew of the discrepancies and doubts already described, the Costa Rican
government appeals t o the learned opinion of the Inter-American Court in
orde r to settle the controversy and, therefore, wishes t o learn the true
scop~ of freedom of expression, of thought and of information and the only
permissible limitations to this human right in light of the American Conven
tion. In this context it is faithful to the democratic and legal tradition
of Clsta Rica and is inspired by the strong desire to obtain an increasingly
more adequate functioning of the inter-American system for the protection of
huma:1 rights.

Ther afo r e and in fulfillment of the commitment made to strengthen the pro
tectlon of the basic rights of individual s in the Americas and, at the same
time, to clarify the controversies that exist as to whether the compulsory
memb~rship of journalists and reporters in a professional association
violates Articles 13 and 29 of the American Convention on Human Rights, the
Government of Costa Rica presents this request for an advisory opinion.

III

DESIGNATION OF THE AGENT OF T8E GOVERNMENT OF COSTA RICA

The Government of Costa Rica names as its Agent in the proceedings arising
from this request, Carlos José Gutiérrez Gutiérrez, Minister of Foreign
Affalrs, and Manuel Freer Jimenez, Legal Adviser of the Ministry of Foreign
Affalrs, as Alternate Agent and designates the Ministry of Foreign Affairs
as its address to receive notifications regarding this matter. It also asks
that this request be hand1ed according to the provisions of the Rules of
Proc~dure of the Inter-American Court of Human Rights.

Is/Carlos José Gutiérrez
Minister of Foreign Affairs

-
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APPENDIX II

1ontevideo, August 14, 1985

Jr. Pedro Nikken
President
[nter-American Court of Human Rights
San José

I have the honor of requesting of the Inter-American Court of Human Rights,
:hrough you, Mr. President, an advisory opinion, pursuan t to Artic1e 64 of
the American Convention on Human Rights, on the scope of the word "laws"
[ound in Artic1e 30 (Chapter IV - Suspension of Guarantees, Interpretation
md App1ication), which dea1s with the restrictions that may be p1aced on
:he exercise of the rights or freedoms recognized by the Convention.

rhe request is based on the fo11owing considerations:

lo Artic1e 30 of the Pact of San José, Costa Rica provides that the re
strictions that, pursuant to the Convention, may be p1aced on the enjoy
ment or exercise of the rights or freedoms recognized therein, may not
be app1ied except in accordance with 1aws enacted for reasons of
general interest and in accordance with the purpose for which such re
strictions have been estab1ished.

2, The question is posed as to whether the word 1aws used in the afore
mentioned transcription, refers to 1aws in the formal sense - a juridi
cal norm that originates inPar1iament and is promu1gated by the Execu
tive Power, in the manner prescribed by the Constitution - or in a
material sense , as a synonym of the juridica1 order without regard as
to how the norms are created and the rank that they might have within
the hierarchica1 sca1e of the respective juridica1 order.

3. The Constitution of Uruguay permits deprivation of the basic human
rights (the rights to 1ife, honor, 1iberty, security, labor and proper
ty, according to Artic1e 7 of the Constitution) on1y by means of "laws
which may be enacted for reasons of general interest."

+. There is no question that the word 1aws has in the domestic juridica1
order on1y one meaning in this case. That meaning must be that defined
in its own Constitution, especia11y in Section VII which deals with the
Introduction, Discussion, Passage and Promu1gation of the Laws (Arts.
133-146) •
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5. The procedures of ratification of international conventions are not the
same in every State. In some cases conventions may be ratified by means
of norms of a lesser normative rank than a law. It might be said that
if in order to ratify - which is the province of each State - the law
may be circumvented, as a formal rule, the same would hold in the area
of limitations to the human rights guaranteed by the Convention of San
José. However, other observations may be made that would change the
foregoing.

6. The Pact of San José uses "d í rect;" or "material" norms, in the language
of lawmaking, which by their very terms are directly applicable.

Each norm, thus, sets out the juridical protection of a range of human
rights to which the international community adds its system of protec
tion, imposing a kind of supranationality to the national legal system
of each State. Within this normative context, the use of the word
laws in Article 3D of the Convention would have the same meaning as
it has in the domes tic laws of the countries that participated in the
drafting of the Pact of San José.

The word Law in the American Declaration of the Rights and Duties of
Man (Bogotá, 1948) would have a similar meaning.

7. It would be neither logical nor reasonable to think t ha t a convention
which has as its purpose the protection of human rights I%uld permit
norms not adopted by the law in the formal sense to restrict or limit
those rights.

8. Another factor to be taken into consideration is the indispensable har
monization of the Pact of San José with the other basic instruments of
the inter-American juridical system, especially the Charter, which makes
"the effective exercise of representative democracy" Article 3 (d) one
of the principIes of the AmerJcan States.

Representative democracy, obviously, is based on the Rule of Law and
this presupposes the protection of human rights by means of lalo/.

In thanking the President of the Court the attention that he may give to this
recuest, I take the opportunity to repeat the assurances of my highest con
sic eration.

Enrique V. Iglesias
Minister of Foreign Affairs
Republic of Uruguay

(T 'anslation - August 19, 1985)
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APPENDIX III

OBSERVArIONS OF THE INTER-AMERICAN COURr OF HUMAN RIGHTS
ON THE PRELIMINARY DRAFT ADDITIONAL PROTOCOL ro THE AMERICAN

CONVENTION ON HUMAN RIGHTS "PACT OF SAN JOSE"

The Inter-American Court of Human Rights, a t its Eleventh Regular Ses
.Lon , held in Buenos Aires, October 1 through 9, 1984, t ook cognizance of

· h e consultation mandated by the General Assembly of the Organization of
. ~er ican States on the Preliminary Draft Additional Protocol to the American
::Onvention on Human Rights, "Pact of San José," which would incorporate into
.he Convention economic, social and cultural r í ght s , and decided to give a
lreliminary reply in the following terms:

The Court considers plausible the idea taken up in the preliminary draft
" f giving greater recognition and protection within the inter-American system
:0 economic, social and cultural rights than that resulting from the stand
lrds of that nature incorporated into the Charter of the OAS by the Protocol
rf Buenos Aires of 1967 or contained in the American Declaration of the
lights and Duties of Man and the Inter-American Charter of Social Guarantees,
Jhich are the instruments of a general nature on that subject adopted within
:h e inter-American system. In this regard, the Court fully shares the con
liction that those are authentic fundamental human rights. As the Universal
)eclaration of Human Rights states, the peoples have determined "to promote
soc í.aI progress and better standards of life in larger freedom," because
"s i n c e human rights and fundamental freedoms are indivisible, the full
realization of civil and political rights without the enjoyment of economic,
.ocial, and cultural rights is impossible" (Proclamation of Teheran).

The Court considers, however, that the American Convention on Human
Rights is a specific instrument that not only includes the definition and
:ontent of the rights protected, but also contains precise provisions for
Jbtaining the efficacy of those rights through mechanisms of enforcement and
guarantee entrusted t o its two principal organs: t he Inter-American Commis
sion on Human Rights and the Inter-American Court of Human Rights. From this
point of view, any broadening of the scope of the rights protected by the
Convention is conceivable only if it is carried out in relation to that
system of protection, so that the rights that are incorporated through addi
tional protocols to it will be subject to the same mechanisms of guarantee.
Unless that were the case, there would be no reason for calling the new in
strument an "Additional Protocol" to the existing Convention.

The so-called civil and political rights, in general, are easier to
individualize and enforce through a juridical procedure capable of resulting
in a jurisdictional protection. The Court considers that, among the so
called economic, social and cultural rights, there are also some that act or
can act as subjective rights jurisdictionally enforceable, but t here are
others t ha t , without ceasing to be fundamental rigltts of the human being,
are by their na t ure o r by each country' s conditions of economic and social
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dev~lopment, conditioned on the establishment of a complex institutional and
ecoiomí c structure, for which reason i t would not be reasonable in the pre s
ent state of the course of development of the peoples of the Americas to
r ec.rgrrí ze that those rights be immediately and fully enforceable per se.
On :he contrary, it should be admitted that it is a question, as the Inter
na t . conal Covenant on Economic, Social and Cultural Rights and the American
Corrrent í on itself in its Article 26 state, of r í ght s that must be developed
pro;;ressively, and that depend on factors not entirely dependent on the will
of •ia c h state.

The Cour t considers that an indiscriminate incorporation of economic,
soc: .a L and cultural rights into the Convention' s system, to the extent in
whio:h the conception of them as rights of progressive realization, which are
somi :t i me s expressed as purely aspirational and incapable of enforcemen t , is
ma í r rta í ned , could, rather, cause a distortion in the protection mechanisms
of i,h e Pact of San José. Therefore, at this stage o f the draft, instead of
con<entrating efforts on making a detailed list of the rights that would have
to re incorporated into the Convention through an Additional Protocol, it
wou: ,d be necessary to determine to what extent they can be coupled with the
gerural system provided for by it. In order to accomplish this, it is neces
sar: ' first of all to define what system of protection is best suited to those
r í gl .t s , a matter on which the preliminary draft sent for consultation is in
any case insufficient. In that perspective, only those rights to which the
aperLfLc system of protection established by the American Convention is a p-:
plicable should be incorporated into the mechanisms and procedures provided
for by the Convention through an Additional Protocol. That is to say, those
rights that may become jurisdictionally enforceable, as happens, for example,
witl . the right of parents to choose the education of their children and right
to ' :r a d e union freedom. Of course, t hat enforcement should be conceived in
the broadest way, so that it may be understood as much in the positive sense
(enJorcement of the rights in themselves) as in a negative way (challenging
act l that are contrary to, suppress, or reduce them).

For the economic, social and cultural rights that are not enforceable
thrcugh the specific mechanisms of the Convention, thought could be given to
the advisability of signing an Inter-American Convention not connected to the
mecJanisms oE the Pact of San José, in the style of and with guarantees sim
ilal to those established in, for example, the United Nations International
CovEnant on Economic, Social and Cultural Rights. Moreover, in those mecha
n í sr .s of protection parallel to those of the American Convention, not only
shor Id the Inter-American Commission on Human Rights play a preponderant
roll, through a system of reports similar to that established in the afore
mentioned International Covenant, but so should the Court itself, through the
exelcise of its advisory jurisdiction.

The Court has decided to keep this matter under consideration among its
topics of study, awaiting the formal orientation that the General Assembly
may decide to adopto
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APPENDIX IV

UlTER-AHERICAN COURT OF HUMAN RIGBTS

ADVISORY OPINION OC-5/85
OF NOVEMBER 13, 1985

COMPULSORY MKMBERSHIP IN AN ASSOCIATION
PRESCRIBED BY LAW FOR ras PRACTICE OF JOURNALISM

(ARTS. 13 AND 29 AMERICAN CONVENTION
ON HUMAN RIGHTS)

REQUESTED BY mE GOVEllNMENT OF COSTA RICA

Present:

Thomas Buergenthal, President
Rafael Nieto Navia, Vice President
Huntley Eugene Munroe, Judge
Máximo Cisneros, Judge
Rodolfo E. Piza E., Judge
Pedro Nikken, Judge
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Also present:

Charles Moyer, Secretary, and
Manuel Ventura, Deputy Secretary

THE (OURT,

compesed as above,

give¡ the following Advisory Opinion:

1. By note of July 8, 1985, the Government of Costa Rica (hereinafter "the
Gover nmen t "} submitted t o the Inter-American Court of Human Rights (herein
afteI "the Court") an advisory opinion request relating to the interpretation
of AIticles 13 and 29 of the American Convention on Human Rights (hereinafter
"the Convention" or "the American Convention") as they affect the compulsory
membership in an association prescribed by 1aw for the practice of journa1ism
(here inafter "compul.sory licensing"). The request also sought the Court I s
inteIpretation relating to the compatibi1ity of Law No. 4420 of September 22,
1969, Organic Law of the Colegio de Periodistas (Association of Journalists)
of Ce sta Rica (hereinafter "Law No. 4420" and "tha Colegio," respectively),
with the provisions of the aforementioned articles. According to the express
dec1aration of the Government, its request was formu1ated in fulfillment of
a conmitment it had made to the Inter-American Press Association (hereinafter
"the lAPA").

2. In a note of July 12, 1985, the Secretariat of the Co ur t , acting pur
suant to Article 52 of the Rules of Procedure of the Court, requested written
obselvations on the issues invo1ved in the instant proceeding from the Member
States of the Organization of American States (hereinafter "the OAS") as wel1
as, through the Secretary General, from the organs listed in Chapter X of the
Charter of the OAS.

3. The Court, by note of September lO, 1985, extended, until October 25,
1985, the date for the submission of written observations or other relevant
docun ents.

4. Responses t o the Secretariat r s communication were received from the
Oover nmen t of Costa Rica, the Inter-American Commission on Human Rights
(hereinafter "the Commission") and the Inter-American Juridical Committee.

5. Furthermore, the following non-governmental organizations submitted
amici curiae briefs: the Inter-American Press Association; the Colegio de
Perioiístas of Costa Rica; the Wor1d Press Freedom Committee, the Interna
tiona1 Press Institute, the Newspaper Guild and the International Association
of Bloadcasting; the American Newspaper Publishers Association, the American
Society of Newspaper Editors and the Associated Press; the Federación Latino-



21

americana de Periodistas; the International League for Human Rights; and the
Lavye r s Committee for Human Rights, the Americas Watch Committee and the
CJmmittee to Protect Journalists.

6. In view of the fact that the advisory opinion request, as formulated,
r s í.sed issues involving the application of both Article 64( 1) and Article
64(2) of the Convention, the Court decided to sever the proceedings because,
Wlereas the first was of interest to all Member States and principal organs
o f the OAS, the second involves legal issues of particular concern to the
R~public of Costa Rica.

7. Consistent with the provisions of Article 64(2) of the Convention, a
f lrst public hearing was held on Thursday, September S, 1985 during its
Tlirteenth Regular Session (September 2-6) to enable the Court to listen to
t le oral arguments of the representatives of the Government of Costa Rica,
t le Colegio de Periodietas of Costa Rica and the lAPA. The 1atter two were
i iv í t ed by the Court after consultation with the Government of Costa Rica.
Tlis hearing dealt with the compatibility of Law No. 4420 with Articles 13
ald 29 of the Convention.

8 . At this public hearing, the Court heard from the following repre
s mtatives:

F¡r the Government of Costa Rica:

Carlos José Gutiérrez, Agent and Minister of Foreign Affairs,

Manuel Freer Jiménez, Alternate Agent and Legal Adviser of the Ministry
of Foreign Affairs

FlOr the Colegio de Periodistas of Costa Rica:

Carlos Mora, President,

Alfonsina de Chavarrfa, Legal Adviser

F. rr the Inter-American Press Association:

Germán Ornes, President of the Legal Commission,

Fernando Guier Esquivel, Legal Adviser, and

Leonard Marks, Attorney.

9. Consistent with the provisions of Article 64(1) of the Convention, a
sr .cond public hearing was held on Friday, November 8, 1985. On this occa
s :on, the Court, meeting in its Fourth Special Session (November 4-14), lis
tened to the arguments of the representatives of the Government of Costa Rica
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and the Delegates of the Inter-American Commission on Human Rights. This
hea: 'Lng dealt with the general question involving the interpretation of
Art.cles 13 and 29 of the Convention as they applied to compulsory licensing.

10. The following representatives appeared at this hearing:

For the Government of Costa Rica:

Carlos José Gutiérrez, Agent and Minister of Foreign Affairs,

Manuel Freer Jiménez, Alternate Agent and Legal Adviser of the Ministry
of Foreign Affairs

For the Inter-American Commission on Human Rights:

Marco Gerardo Monroy Cabra, Delegate,

R. Bruce McColm, Delegate.

1

STATEMENT OF TOE ISSUES

11. Invoking Article 64 of the Convention, the Government requested the
CoUlt to render an advisory opinion on the interpretation of Articles 13 and
29 (f the Convention with respect to the compulsory licensing of journalists,
and on the compatibility of Law No. 4420, which establishes such licensing
req\irements in Costa Rica, with the aforementioned articles of the Conven
tiOI. The communication presented the request in the following manner:

The request that is presented to the Inter-American Cour t , there
fore, also includes a specific request for an advisory opinion as
to whether there is a conflict or contradiction between the com
pulsory membership in a professional association as a necessary
requirement to practice journalism, in general, and reporting, in
particula r, -according to the aforementioned articles of Law No.
4420- and the international norms (Articles 13 and 29 of the
American Convention on Human Rights.) In this respect, it is
necessary to have the opinion of the Inter-American Court regarding
the scope and limitations on the right to freedom of expression,
of thought and of information and the only permissible limitations
contained in Articles 13 and 29 of the American Convention, with
an indication as to whether the domestic norms contained in the
Organic Law of the Colegio de Periodistas (Law No. 4420) and
Articles 13 and 29 are compatible.
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ls the compulsory membership of journalists and reporters in an
association prescribed by law for the practice of journalism per
mitted or included among the restrictions or limitations authorized
by Articles 13 and 29 of the American Convention on Human Rights?
15 there any incompatibility, conflict or disagreement bet;ween
those domestic norms and the aforementioned articles of the
American Convention?

12. Both the briefs and the oral argumenta of the Government and the other
participants in the proceedings clearly indicate that the Court is not being
asked t o define in the abstract the reach and the limitations permitted on
the right of freedom of expression. lnstead, the request seeks an opinion,
~nder Article 64(1) of the Convention, concerning the legality, in general,
)f the requirement of compulsory licensing. lt also seeks a ruling under
\rticle 64(2) of the Convention on the compatibility of Law No. 4420, which
~stablishes such compulsory licensing in Costa Rica, with the Convention.

l3. The instant request originated in an lAPA petition that the Government
¡eek the opinion

inasmuch as there are serious doubts in Costa Rica as well as in
the entire hemisphere regarding the compulsory membership of jour
nalists and reporters in an association prescribed by law for the
practice of journalism and in view of the different opinions re
garding the legality -in light of the norms of the American Con
vention on Human Rights- of these institutions of prior lice~sing•

..4. The Government agreed to present the request because the lAPA does not
l lave standing to do so under the terms of the Convention. Article 64 of the
l:onvent i on empowers only OAS Member States and, within their spheres of com
I'etence, the organs listed in Chapter X of the Charter of the OAS, as amended
1'y the Protocol of Buenos Aires in 1967, to present requests for advisory
«p í.nfons , In presenting its request, the Government indicated that laws
i .Lm.í Lar to those involved in the instant application exist in at least ten
, ·ther countries of the hemisphere.

: S. The application of the Government clearly indicates, however, that it
: s in complete disagreement with the position of the IAPA. The Government
1.150 recorded its full agreement with Resolution No. 17/84 of the Commission,
xrrí.ch declared:

that Law No. 4420 of September 18, 1969, the Organic Law of the
Costa Rican Association of Journalists, as well as the provisions
that govern it, and the decision handed down by the Third Chamber
of the Supreme Court of Justice of Costa Rica on June 3, 1983, by
which Stephen Schmidt was sentenced to three months in prison for
the illegal exercise of the profession of journalism, as well as
bther facts established in the petition, do not constitute a viola-
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tion of Article 13 of the COnvention. (Resolution No. 17/ 84 case
9178 (Costa Rica) OEA/Ser.L/V/ 11.63, doc.15, October 2, 1984).

II

ADMISSIBILITY

16. As has already been observed, the advisory jurisdiction of the Court
has ' le e n invoked with respect to Article 64(1) of the Convention with regard
to t he general question and wi t h respect to Article 64(2) concerning the
comp.rt í.bt Lí.t y of Law No. 4420 and the COnvention. Since Costa Rica is a
Memb~r State of the OAS, it has standing to request advisory opinions under
e í.thrr provision, and no legal argument suggests itself that could prevent a
stat ~ from invoking both provisions in one request. Hence, the fact that
both provisions were invoked does not make the petition of Costa Rica
inad aí.s s í.b l.e ,

17. It is now necessary to ask whether that part of the request of Costa
Rica which refers to the compatibility of Law No. 4420 with the COnvention
is L nadraí s s í.bLe because it is a matter that was considered in a proceeding
befo:e the Commission (Schmidt case, supra 15), and to which the Govern
ment made specific reference in its request.

18. Under the protective system established by the COnvention, the instant
a p pl i ca t i on and the Scbmidt case are two entirely distinct legal proceed
ings, even though the latter case dealt with some of the same questions that
are )efore the Court in this advisory opinion request.

19. The Schmidt case grew out of an individual petition filed with the
Comrn ission pursuant t o Article 44 of the Convention. There Mr. Schmidt
cha r ged the Government of Costa Rica with a violation of Article 13 of the
Conv~ntion, which he alleged resulted from his conviction in Costa Rica for
vd ol at í.ng the provisions of Law No. 4420. After ruling the peti tion admis
sibl~, the Cornmission examined it in accordance with the procedures set out
in Prticle 48 of the Convention and, in due course, adopted a Resolution in
which it concluded that Law No. 4420 did not violate the Convention and that
Mr. Schmidt's conviction did not violate Article 13. (Schaidt case,
supr a 15).

20. Costa Rica has accepted the contentious jurisdiction of the Court (Art.
62 c f the Convention). However, neither the Government nor the COmmission
exer:ised its right to bring the case to the Court before the proceedings in
the Schmidt case had run their full course, thereby depriving the individ
ual applicant of the possibility of having his petition adjudicated by the
Court. This result did not divest the Government of the right to seek an
advi sory opinion from the Court under Article 64 of the Convention wi th
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regard to certain legal issues, even though some of them are similar t o
those dealt with in the Schmidt case.

21. The Court has already had occasion to hold

that the Convention, by permitting Member States and OAS organs to
seek advisory opinions, creates a parallel system to that provided
for under Article 62 and offers an alternate judicial method of a
consultative nature, which is designed to assist states and organs
to comply with and to apply human rights treaties without subjec
ting them to the formalism and the sanctions associated with the
contentious judicial proces s , (Restrictions to the Death Penalty
(Arts. 4(2) and 4(4) American Convention on Human Rigbts), Ad ví>
sory Opinion OC-3/83 of September 8, 1983. Series A No. 3, para.
43).

The Court has recognized,
unlimited and that it would

however,
consider

that its advisory
inadmissible

jurisdiction is not

any request for an advisory opinion which is likely to undermine
the Court's contentious jurisdiction or, in general, to weaken or
alter the system established by the Convention, in a manner that
would impair the rights of potential victims of human rights vio
Lar Lons , ("Other treaties· Subject to the Advisory Jurisdiction
of tbe Court (Art. 64 American Convention on H!·en Rights), Advi
sory Opinion OC-l/82 of September 24, 1982. Series A No. 1, para.
31).

22. The Court realizes, of course, that a State against which proceedings
have been instituted in the Commission may prefer no t to have the petition
adjudicated by the Court under its contentious jurisdiction, in order thus
to evade the effect of the Court' s judgments which are binding, final and
enforceable under Articles 63, 67 and 68 of the Convention. A State, con
fronted with a Commission finding that it violated the Convention, may there
fore try, by means of a subsequent request for an advisory opinion, to chal
lenge the legal soundness of the Commission's conclusions without risking the
consequences of a judgment. Since the resulting advisory opinion of the
Court would lack the effect that a judgment of the Court has, such a strategy
might be deemed to "impair the rights of potential victims of human rights
violations" and "undermine the Court' s contentious jurisdiction."

23. Whether a request for an advisory opinion does or does not have these
=onsequences will depend upon the circumstances of the particular case.
("Otber treaties", supra 21, para. 31). In the instant matter, it is
:lear that the Government won the Schmidt case in the proceedings befo re
the Commission. By making the request for an advisory opinion with regard
to a law that the Commission concluded did not violate the Convention, Costa
Rica gains no legal advantage. True, Costa Rica's willingness to make this
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advd.rory opinion request after winning its case in the Commission enhances
its :ior a l, s tature, but that is not a consideration justifying the dismissal
of t . re application.

24. The Court does believe, moreover, that Costa Rica's failure to refer the
Schm .dt case to the Court as a contentious case does not make its advisory
opin .on request inadcissible. Costa Rica was the first State Party to the
Conv mt Lon to accept the contentious jurisdiction of the Court. The Commis
sion could therefore have referred the Scbmidt case to tne Court. Notwith
standing the views expressed by one of the Delegates of the Commission at the
hear .ng of November 8, 1985, neither Article 50 nor Article 51 of the Con
vent .on requires that the Commission determine that the Convention has been
viollted before the case may be referred by it to the Court. It would hardly
be p .ope r , therefore, to deny Costa Rica the right to seek an advisory opin
ion nerely because it failed to exercise a power that was conferred on the
Comm .s s i on as a Convention organ charged with the responsibili ty, inter
alia , of safeguarding the institutional integrity and functioning of a
Conv.mt í on system. (In the Matter of Viviana Gallardo et al. Resolution
of Nlvember 13, 1981, paras. 21-22).

25. Although the Convention does not specify under what circumstances a case
shou.d be referred to the Court by the Commission, i t is implici t in the
func:ions that the Convention assigns to the Commission and to the Court that
cer t lin cases should be referred by the former to the Court, provided they
have not been the subject of a friendly settlement, notwithstanding the fact
that there is no legal obligation to do so. The Schmidt case clearly
fall; into this category. The controversial legal issues it raised had not
been previously considered by the Court; the domes tic proceedings in Costa
Rica produced conflicting judicial decisions; the Commission itself was not
able to arrive at a unanimous decision on the relevant legal issues; and its
subj!ct is a matter of special importance to the hemisphere because several
stat !s have adopted laws similar to that of Costa Rica.

26. Considering tha t individuals do not have standing to take their case to
the :ourt and that a Government that has won a proceeding in the Commission
woul! have no incentive to do so, in these circumstances the Commission alone
is i1 a position, by referring the case to the Court, to ensure the effective
func:ioning of the protective system established by the Convention. In such
a cOltext, the Commission has a special duty to consider the advisability of
comilg to the Court. Where the Commission has not referred the case to the
Cour: and where, for. that reason, the delicate balance of the protective
syst!m established by the Convention has been impaired, the Court should not
refule to consider the subject when it is presented in the form of an advi
sory opinion.

27. Furthermore, the question whether decisions of the Commission adopted
purs ianr to Articles 50 or 51 can in certain circumstances have the legal
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ef f ec t of fina11y determining a given issue is not re1evant in the matter
lOW before the Court.

~8. Therefore, since there are no grounds for rejecting the advisory opin
lon request fi1ed by the Government, the Court declares it admitted.

III

FREEDOM OF TBOUGHT AND EXPRESSION

~9. Artic1e 13 of the Convention reads as fo11ows:

Artic1e 13. Freedom of Thougbt and Expression

1. Everyone has the right to freedom of thought and expression.
This right inc1udes freedom to seek, receive, and impart informa
tion and ideas of a11 kinds, regard1ess of frontiers, either
ora11y, in writing, in print, in the form of art, or through any
other medium of one's choice.

2. The exercise of the right provided for in the foregoing para
graph sha11 not be subject to prior censorship but sha11 be subject
to subsequent imposition of 1iabi1ity, which sha11 be express1y
estab1ished by 1aw to the extent necessary to ensure:*

a. respect for the rights or reputations of others; or

b. the protection of nationa1 security, pub1ic order, or pub1ic
hea1th or mora1s.

3. The right of express ion may not be restricted by indirect
methods or means, such as the abuse of government or private con
tro1s over newsprint, radio broadcasting frequencies, or equipment
used in the dissemination of information, or by any other means
tending to impede the communication and circu1ation of ideas and
opinions.

. ,----

4. Notwithstanding
entertainments may

the provisions of paragraph 2 above, pub1ic
be subject by 1aw to prior censorship for the

" The Eng1ish text of this provision constitutes an erroneous trans1ation of
I he original Spanish text. The here re1evant phrase shou1d read "and be

"uecessary to ensure ••••
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sole purpose of regulating access to them for the moral protection
of childhood and adolescence.

5. Any propaganda for war and any advocacy of national, racial.
or religious hatred that constitute incitements to lawless violence
or to any other similar illegal action against any person or group
of persons on any grounds including those of race, color, religion,
language, or national origin shall be considered as offenses
punishable by law.

Ar t í cl.e 29 establishes the following rules for the interpretation of the
Convention:

Article 29. Restrictions Regarding lnterpretation

No provision of this Convention shall be interpreted as:

a. permitting any State Party, group, or person to suppress the
enjoyment or exercise of the rights and freedoms recognized
in this Convention or to restrict them to a greater extent
than is provided for herein;

b. restricting the enjoyment or exercise of any right or freedom
recognized by virtue of the laws of any State Party or by
virtue of another convention to which one of the said states
is a party;

c. precluding other rights or guarantees that are inherent in the
human personality or derived from representative democracy as
a form of government; or

d. excluding or limiting the effect that the American Declaration
of the Rights and Duties of Man and other international acts
of the same nature may have.

30. Article 13 indica tes that freedom of thought and expression "includes
freedom to seek, receive, and impart information and ideas of all kinds ......
This language establishes that those to whom the Convention applies not only
have the right and freedom to express their own thoughts but also the right
and freedom to seek, receive and impart informatiqp and ideas of all kinds.
Hence, when an individual's freedom of expression is unlawfully restricted,
it js not only the right of that individual that is being violated, but also
the right of all others to "receive" information and ideas. The right pro
tected by Article 13 consequently has a special scope and character, which
are evidenced by the dual aspect of freedom of expression. lt requires, on
the one hand, that no one be arbitrarily limited or impeded in expressing his
own thoughts. In that sense, it is a right that belongs to each individual.
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Its second aspect, on the other hand, implies a collective right to receive
any information whatsoever and to have access to the thoughts expressed by
others.

31. In its individual dimension, freedom of expression goes further than the
theoretical recognition of the right to speak or to write. It also includes
and cannot be separated from the right to use whatever medium is deemed ap
propriate to impart ideas and to have them reach as wide an audience as pos
sible. When the Convention proclaims that freedom of thought and expression
includes the right to impart information and ideas through "any ••• medium,"
it emphasizes the fact t ha t the expression and dissemination of ideas and
information are indivisible concepts. This means that restrictions that are
imposed on dissemination represent, in equal measure, a direct limitation on
the right to express oneself freely. The importance of the legal rules ap
plicable to the press and to the status of those who dedicate themselves
professionally to it derives from this concepto

32. In its social dimension, freedom of expression is a means for the inter
change of ideas and information among human beings and for mass communica
t Lon, It includes the right of each person to seek to communicate his own
views to others, as well as the right to recei ve opinions and news from
others. For the average citizen it is just as important to know the opinions
of others or to have access to information generally as is the very right to
impart his own opinions.

33. The two dimensions mentioned (supra 30) of the right to freedom of
expression must be guaranteed simultaneously. One cannot legitimately rely
on the right of a society to be honestly informed in order to put in place a
regime oí prior censorship for the alleged purpose of eliminating information
deemed to be untrue in the eyes of the censor. It is equally true that the
right to impart iníormation and ideas cannot be invoked to justify the estab
lishment of private or public monopolies of the communications media designed
to mold public opinion by giving expression to only one point of view.

34. If freedom oí expression requires, in principIe, that the communication
media are potentially open to all without discrimination or, more precisely,
that there be no individuals or groups that are excluded from access to such
media, it must be recognized also that such media should, in practice, be
true instruments of that f reedom and not vehicles for its restriction. It
is the mass media that make the exercise of freedom of expression a reality.
This means that the conditions of its use must conform to the requirements
of this freedom, with the result that there must be, lnter alla, a plural
ity of means of communication, the barring of all monopolies thereof, in
whatever form, and guarantees for the protection oí the freedom and ind e
pendence of journalists.

35. The foregoing does not mean that all restrictions on the mass media or
on freedom of express ion in general, are necessarily a violation of the Cbn
vention, whose Article 13(2) reads as follows:
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Article 13(2) -The exercise of the right provided for in the fore
going paragraph shall not be subject to prior censorship but shall
be subject to subsequent imposition of liability, which shall be
expressly established by law to the extent necessary to ensure:

a. respect for the rights or reputations of others; or

b. the protection of national security, public order, or public
health or morals.

This language indicates that the acts which by law are established as grounds
for liability pursuant to the quoted provision constitute restrictions on
free 10m of expression. lt is in that sense that the Court will hereinafter
use the term "restriction," that is, as liabilities imposed by law for the
abuslve exercise of freedom of expression.

36. The Convention itself recognizes that freedom of thought and expression
allo.s the imposition of certain restrictions whose legitimacy must be mea
surei by reference to the requirements of Article 13(2). Just as the right
to e{press and to disseminate ideas is indivisible as a concept, so too must
it te recognized that the only restrictions that may be placed on the mass
medi 1 are those that apply to freedom of expression. lt results therefrom
that in determining the legi timacy of restrictions and, hence, in judging
whet ler the Convention has been violated, i t is necessary in each case to
decile whether the terms of Article 13(2) have been respected.

37. These provisions indicate under what conditions a limitation to freedom
of e{pression is compatible with the guarantee of this right as it is recog
nize i by the Convention. Those limitations must meet certain requirements
of flrm, which depend upon the manner in which they are expressed. They must
also meet certain substantive conditions, which depend upon the legitimacy
of tle ends that such restrictions are designed to accomplish.

38. Article 13(2) of the Convention defines the means by which permissible
limi:ations to freedom of expression may be established. lt stipulates, in
the first place, that prior censorship is always incompatible with the full
enjormen t of the rights listed in Article 13, but for the exception provided
for In subparagraph 4 dealing with public entertainments, even if the alleged
purplse of such prior censorship is to prevent abuses of freedom of expres
sion. In this area any preventive measure inevitably amounts to an infringe
ment of the freedom guaranteed by the Convention.

39. Abuse of freedom of information thus cannot be controlled by preventive
mees rres but only through the subsequent imposition of sanctions on those
who ~re guilty of the abuses. But even here, in order for the imposition of
such liability to be valid under the Convention, the following requirements
must be met:
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a) the existence of previously established grounds for liability;

b) the express and precise definition of these grounds by law;

c) the legitimacy of the ends sought to be achieved:

d) a showing that these grounds of liability are "necessary to ensure"
the aforementioned ends.

-
.u l of these requirements must be complied with in order to give effect to
_vrt í.cLe 13(2).

· ,0 . Article 13(2) is very precise in specifying that the restrictions on
:-r eedom of information must be established by law and only in order to
. ichí eve the ends that the Convention itself enumerates. Because the p rov í>

: .Lon deals with restrictions as that concept has been used by the Court
' s upr a 35), the legal definition of the liability must be express and
¡recise.

'1. Before analyzing subparagraphs (a) and (b) of Article 13(2) of the Con
vent ton, as they relate to the instant request, the Court will now consider
t he meaning of the expression '"necessary to ensure ;" found in the same pro
'ision. To do this, the Court must take account of the object and purpose
(f the treaty, keeping in mind the criteria for its interpretation found in
Jrticles 29(c) and (d), and 32(2), which read as follows:

Artic1e 29. Restrictions Regarding Interpretation

No provision of this Convention shall be interpreted as:

•••
c. precluding other rights or guarantees that are inherent in the

human personality or derived from representative democracy as
a form of government; or

d. excluding or limiting the effect that the American Declaration
of the Rights and Duties of Man and other international acts
of the same nature may have.

Article 32. Relationshlp hetveen Dutles and Rights

•••
2. The rights of each person are limited by the rights of others,

by the security of all, and by the just demands of the general
welfare, in a democratic society.

1~e Court must also take account of the Preamble of the Convention in which
the signatory states reaffirm "their intention to consolidate in this hemis-
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phere, within the framework of democratic institutions, a system of personal
lib;rty and social justice based on respect for the essential rights of man."

42. These articles define the context within which the restrictions per
mitted under Article 13(2) must be interpreted. It follows from the repeated
ref;rence to "democratic institutions," "representative democracy" and "demo
cratic society" that the question whether a restriction on freedom of expres
Si01 imposed by a state is "necessary to ensure" one of the objectives listed
in subparagraphs (a) or (b) must be judged by reference to the legitimate
neeis of democratic societies and institutions.

43. In relation to this point, the Court believes that it is useful to com
par~ Article 13 of the Convention with Article 10 of the (European) Conven
tiOl for the Protection of Human Rights and Fundamental Freedoms (hereinafter
"tb s European Convention") and with Article 19 of the International Covenant
on Civil and Political Rights (hereinafter "the Covenant"), which read as
follows:

EUROPEAN CONVENTION - ARTICLE 10

1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This Article shall not prevent States
from requiring the licensing of broadcasting, television or cinema
enterprises.

2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the preven
tion of disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others, for pre
venting the disclosure of information received in confidence, or
for maintaining the authority and impartiality of the judiciary.

COVENANT - ARTICLE 19

l. Everyone shall have the right to hold opinions without inter
ference.

2. Everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information
and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media
of his choice.
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3. The exercise of the rights provided for in paragraph 2 of this
article carries with it special duties and responsibilities. It
may therefore be subject to certain restrictions, but these shall
only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public ord e r
(ordre public), or of public health or morals.

' 4 . It is true that the European Convention uses the expression "necessary
: n a democratic society," while Article 13 of the American Convention omits
1 hat phrase. This difference in wording loses its significance, however,
e nce it is recognized that the European Convention contains no clause com
] arable t o Article 29 of the American Convention, which lays down guidelines
lor the interpretation of the Convention and prohibits the interpretation of
..ny provision of the treaty "precluding other rights and guarantees .,.
r e r í ved from representative democracy as a form of government." !he Court
I'ishes t o emphasize, furthermore, that Article 29(d ) bar s interpretations of
1 he Convention "excluding o r limiting the effect that the American Declara
I ion of the Rights and Duties of Man •.• may have, " which instrument is
Jecognized as forming part of the normative system for the DAS Member States
: n Article 1(2) of the Commission's Statute. Article XXVIII of the American
lreeLara t Lon of the Rights and Duties of Man reads as follows:

The rights of man are limited by the rights of others,
security of all, and by the just demands of the general
and the advancement of democracy.

by the
welfare

: b e just demands of democracy must consequently guide the interpretation of
1 he Convention and, in particular, the interpretation of those provisions
1 hat bear a cri tical relationship to the preservation and func t Lon í ng of
cemocratic institutions.

,·5. The form in which Article 13 of the American Convention is drafted dif
: 'e r s very significantly f r om Article 10 of the European Convention, which is
: 'ormul a t ed in very general terms. Without the specific reference in the
:.a t t e r to "necessary in a democratic society," i t would have been extremely
cifficult to delimit the long list of permissible restrictions. As a matter
. ,f fact, Article 19 of the Covenant, which served, in part a t least, as a
uode I for Article 13 of the American Convention, contains a much shorter
: .Ls t of restrictions than does the European Convention. The Covenant, in
' ,ur n , is more restrictive than the American Convention, if only because í t
c oe s not expressly prohibit prior censorship. .

·.6 . It is important to note that the European Cour t o f Human Rights, in
:.n t e r pr e t i n g Article 10 of the European Convention, concluded that "neces-
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sar v;" while not synonymous with "indispensable." implied "the existence of
a '?ressing social need '" and that for a restriction to be "necessary" it is
not enough to show that it is "useful," "reasonable" or "des í rabl e ;" (Eur.
Couct H. R., The Sunday Times Case, judgment of 26 April 1979, Series A
no. 30, para. 59, pp. 35-36.) This conclusion, which is equally applicable
to the American Convention, suggests that the "neccesity" and, hence, the
leg l1ity of restrictions imposed under Article 13(2) on freedom of expres
SiOl, depend upon a showing that the restrictions are required by a compel
Lí.n ; govarnmental, interest. Hence if there are var í ous options to achieve
thi 1 objective, that which least restricts the right protected must be se
lec :ed. Given this standard, it is not enough to demonstrate, for example,
tha : a law performs a useful or desirable purpose; to be compatible with the
Con rention, the restrictions must be justified by reference t o governmental
ob j -ic t íves which, because of thei r importance, clearly outweigh the social
nee.l for the full enjoyment of the right Article 13 guarantees. Implicit in
t h í.u standard, furthermore, is the notion that the restriction, even if jus
tif :.e d by compelling governmental interests, must be so framed as not to
lim:t the right protected by Article 13 more than is necessary. That is,
the restriction must be proportionate and closely tailored to the accomplish
men1 of the legitimate governmental objective necessitating it. (Tbe Sunday
Timt :s Case, supra, para. 62, p. 38. See also Eur , Court H. R., Bar t hoLd
jud¡ment of 25 March 1985, Series A no. 90, para. 59, p. 26.)

47. Article 13(2) must also be interpreted by reference to the provisions
of ,.r t i c l e 13(3), which is most explicit in prohibiting restrictions on free
dom of expression by "indirect methods and means ..• t end í.ng to impede the
COIDI unication and ci rculation of ideas and opinions." Neither the European
Con'ention nor the Covenant contains a comparable clause. It is significant
t hat Artic1e 13(3) was placed immediately after a provision -Article 13(2)
whic h deals with permissible restrictions on the exercise of freedom of
explession. This circumstance suggests a desire to ensure that the language
of , r t i c l e 13(2) not be misinterpreted in a way that would limit, except to
the extent strictly necessary, the full scope of the right to freedom of
explession.

48. Article 13(3) does not only deal wi th indirect governmental restric
tior s, it also expressly prohibits "private control s" producing the same
res~lt. This provision must be read together with the language of Article 1
of the Convention wherein the States Parties "undertake to respect the rights
and freedoms recognized (in the Convention) .,. and to ensure to all persons
subject to their jurisdiction the free and full exercise of those rights and
free doms •••• " Hence, a violation of the Convention in this area can be the
prod uct not only of the fact that the State itself imposes restrictions of
an iCldirect character which tend to impede "the communication and circulation
of iieas and opinions," but the State also has an obligation to ensure that
the violation does not result f r om the "private controls" referred to in
para~raph 3 of Article 13.
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49. The provisions of Artic1e 13(4) and 13(5) have no direct bearing on the
questions before the Court in the instant app1ication and, consequent1y, do
not need to be ana1yzed at this time.

50. The foregoing ana1ysis of Artic1e 13 shows the extreme1y high va1ue that
the Convention p1aces on freedom of expression. A comparison of Article 13
with the relevant provisions of the European Convention (Article 10) and the
Covenant (Article 19) indicates clearly that the guarantees contained in the
American Convention regarding freedom of expression were designed to be more
generous and t o reduce to abare minimum restrictions impeding the free
circulation of ideas .

51. With respect to the comparison between the American Convention and the
other treaties already mentioned, the Court cannot avoid a comment concerning
an interpretation suggested by Costa Rica in the hearing of November 8, 1985.
According to this argument, if a right recognized by the American Convention
were regulated in a more restrictive way in another international human
rights instrument, the interpretation of the American Convention would have
to take those additional restrictions into account for the following reasons:

If it were not so, we would have to accept that what is legal and
permissible on the universal plane would constitute a violation in
this hemisphere, which cannot obviously be correcto We think
rather that wi th respect to the interpretation of treaties, the
criterion can be established that the rules oi a treaty or a con
vention must be interpreted in relation with the provisions that
~ear in other treaties that cover the same subject. It can also
be contended that the provisions of a regional treaty must be in
terpreted in the light of the concepts and provisions of instru
ments of a universal character. (Underlining in original text.)

[t is true, of course, that it is frequently useful, -and the Court has just
lone it- to compare the American Convention with the provisions of other
lnternational instruments in order to stress certain aspects concerning the
nanner in which a certain right has been formulated, but that approach should
lever be used to read into the Convention restrictions that are not grounded
ln its texto This is true even if these restrictions exist in another inter
iat í.ona l, treaty.

i2. The foregoing conclusion clearly follows from the language of Article
!9 which sets out the relevant rules for the interpretation of the Conven
:ion. Subparagraph (b) of Article 29 indicates that no provision of the
~nvention may be interpreted as

restricting the enjoyment or exercise of any right or freedom
recognized by virtue of the laws of any State Party or by virtue
of another convention to which one of the said states is a party.
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Henc e, if in the same situation both the American Convention and another
international treaty are applicable, the rule most favorable to the individ
ual must prevaiL Considering that the Convention itself establishes that
its provisions should not have a restrictive effect on the enjoyment of the
rigb ts guaranteed in other international instruments, it makes even. less
sens~ to invoke restrictions contained in those other international instru
ment s but which are not found in the Convention, to limit the exercise of
the éights and freedoms that the latter recognizes.

IV

POSSIBLE VIOLATIOHS OF TBE AMERICAN CONVENTION

53. Article 13 may be violated under two different circumstances, depending
on ~ aether the violation results in the denial of freedom of expression or
whet .ie r it results f rom the imposition of restrictions that are not autho
rizel or legitimate.

54. In truth, not every breach of Article 13 of the Convention constitutes
an ettreme violation of the right to freedom of express ion, which occurs when
govecnmental power is used for the express purpose of impeding the free cir
cula:ion of information, ideas, opinions or news. Examples of this type of
ví oLa t í on are prior censorship, the seizing or barring of publications and ,
gene :ally, any procedure that subjects the expression or dissemination of
info rma t í on to governmental controL Here the violation is extreme not only
in tlat it violates the right of each individual to express himself, but also
beca rse it impairs the right of each person to be well informed, and thus
affe . r s one of the fundamental prerequisites of a democratic society. The
Cour : believes that the compulsory licensing of journalists, as that issue
is pcesented in the instant request, does not fall into this category.

55. Suppression of freedom of expression as described in the preceding para
grap 1, even though it constitutes the most serious violation possible of
Arti~le 13, is not the only way in which that provision can be violated. In
effe:t, any governmental action that involves a restriction of the right to
seek, receive and impart information and ideas t o a greater extent or by
mean; other than those authorized by the Convention, would also be contrary
to i:. This is true whether or not such restrictions benefit the government.

56. Furthermore, given the broad scope of the language of the Convention,
free 10m of express ion can also be af fected wi thout the direc t intervention
of tle State. This might be the case, for example, when due to the existence
of ~Jnopolies or oligopolies in the ownership of communications media, there
are established in practice "means tending to impede the communication and
c í rc i l.at Lon of ideas and opinions."
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:,7 . As has been indicated in the preceding paragraphs, a restriction of the
: 'Lght; to freedom of expression may or may not be a violation of the Conven
tion, depending upon whether it conforms to the terms in which such restric
1 ions are authorized by Article 13(2). It is consequently necessary to
¡nalyze the question relating to the compulsory licensing of journalists in
J i ght of this provision of the Convention.

!8. The compulsory licensing of journalists can result in the imposition of
J iability, including penal, for those who are not members of the "colegio"
j f , by imparting "information and ideas of all kinds •.. through any '"
o edium of one' s choice" they intrude on what, according to t he law, is de
f ined as the professional practice of journalism. It follows that this
1 icensing requirement constitutes a restriction on the right of expression
f or those who are not members of the "colegio." This conclusion makes i t
cecessary for the Court to determine whether the law is based on considera
tions that are legitimate under the Convention and, consequently, compatible
lOith Lt ,

59. Accordingly, the question is whether the ends sought to be achieved
f 311 within those authorized by the Convention, that í s , whether they are
" necessary to ensure: a) respect for the rights or reputations of others;
or b) the protection of national security, public order, or public health or
mJrals" (Art. 13(2)).

6J. The Court observes that the arguments employed to defend the legitimacy
oc the compulsory licensing of journalists are linked to only some, but not
a Ll, of the concepts mentioned in the preceding paragraph, It has been
a;serted, in the first place, that compulsory licensing is the normal way to
o rganize the practice of the professions in the different countries that
h sve sub jected journalism to the same regime. Thus, the Governmen t ha s
p)inted out that in Costa Rica

there exists an unwritten rule of law, of a structural and consti
tutive nature, regarding the professions. This rule can be stated
in the following terms: each profession must organize itself, by
law, into a public corporation called a "colegio."

S lmilarly, the Commission has indicated that

There is no opposition to the supervision and control of the exer
cise of the professions, either directly by government agencies,
or indirectly through an authorization or delegation made for that
purpose by a corresponding statute to a professional organization
or association, under the vigilance and control of the state, since
the former, in performing I t s mission, must always be subject to
the law. Membership in a professional association or the require
ment of a card for the exercise of the profession of journalists
does not imply restriction of the freedoms of thought and expres-
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sion, but rather a regulation that the Executive Branch may make
on the validation of academic degrees, as well as the inspection
of their exercise, as an imperative of social order and a guarantee
of a better protection of human rights (Schmidt Case, supra 15).

The Colegio de Periodistas of Costa Rica also pointed out t ha t "this same
requirement (licensing) exists in the organic laws of all professional
"col agLo s , '" For its part, the Federaci6n latinoamericana de Periodistas,
in :he observations that it submitted to the Court as amicus curiae,
stated that some latin American constitutions stipulate the compulsory
licensing for the professions in a manner similar to that prescribed by the
here relevant law, and that this stipulation has the same normative rank as
doef freedom of expression.

61. Second, it has been argued that compulsory licensing seeks to achieve
goal s, linked with professional ethics and responsibility, tha tare useful
to the community at large. The Government mentioned a decision of the Costa
Rican Supreme Court, which stated that

it is true that these "colegios" also act in the common interest
and in defense of its members, but it is to be noted that in addi
tion to that interest, there is one of a higher authori ty that
justifies es tablishing compulsory licensing in some professions,
namely, those which are generally known as the liberal professions,
because in addition to a degree that assures an adequate education,
it also requires strict observance of the standards of professional
ethics, as much for the type of activity that is carried out by
these professionals as for the confidence that is deposited in them
by those who requi re their services. This is all in the public
interest and the State delega tes to the "colegios" the power to
oversee the correct exercise of the profession.

On . not he r occasion the Government said:

Something else results from what we could call the practice of
journalism as a "liberal profession." This explains why the same
law of the Colegio de Periodistas of Costa Rica allows a person to
become a commentator and even a yaid and yermanent columnist of a
communications medium without having to belong to the Colegio de
Periodistas.

The same Government has emphasized that

the practice of certain professions involves not only rights but
also duties toward the community and the social or'de r , That is
what justifies the r~quirement of special qualifications, regulated
by law, for the practice of some professions, such as journalism.
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Expressing similar views, a Delegate of the Commission, in the public hearing
of November 8, 1985, concluded that

compulsory licensing of journalists or the requirement of a pro fes
sional identification card does not mean that the right to freedom
of thought and expression is being denied, nor restricted, nor
limited, but only that its practice is regulated so that it ful
fills a social function, respects the rights of others and protects
the public order, health, morals and national security. Compulsory
licensing seeks the control, inspection and oversight of the pro
fession of journalists in order to guarantee ethics, competence
and the social betterment of journalists.

In the same vein, the Colegio de Periodistas affirmed that "society has the
right, in order to protect the general welfare, to regulate the professional
practice of journalism"; and also tha t "the handling of the thoughts of
others, in their presentation to the public, requires not only a trained
professional but also one with professional responsibility and ethics toward
society, which is overseen by the Colegio de Periodistas of Costa Rica."

62. It has also been argued that licensing is a means oi guaranteeing the
independence of journalists in relation to their employers. The Colegio de
Periodistas has stated that rejection of compusory licensing

would be the equivalent of granting the objectives of those who
establish organs of mass media in Latin America not in the service
of society but rather t o defend personal interests and those of
special interes t group s , They would prefer to continue to have
absolute control over the whole process of social communication,
including the employment of individual s as journalists, who appear
to have those same interests.

10llowing the same reasoning, the Federaci6n Latinoamericana de Periodistas
:l t a t ed , inter alia, that such llcensing seeks

to guarantee to their respective societies the right to freedom of
expression of ideas in whose firm defense they have concentrated
their struggle •••• And with relation to the right of information
our unions have always emphasized the need for making democratic
the flow of information in the broadcaster-listener relationship
so that the citizenry may have access to and receive true and
pertinent information, a struggle that has found its principal
stumbling block in the egoism and business tactics of the mass
news media.

f3. The Court, in relating these arguments to the restrictions provided for
j n Article 13(2) of the Convention, observes that they do not directly in
r o Lve the idea of justifying the compulsory licensing of journalists as a
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mean ¡ of guaranteeing "respect for the r í.ght s or reputations of others" or
"the protection of national security" or "public health o r morals" (Art.
13(2)). Rather, these arguments seek to justify compu.lsory licensing as a
way to ensure public order (Art. 13(2)b)) as a just demand of the general
welflre in a democratic society (Art. 32(2)).

64. In fact it is possible, within the framework of the Convention, to
unde rstand the meaning of public order as a reference to the conditions that
assu ce the normal and harmonious functioning of institutions based on a
cohe rent sys tem of vaIues and principIes. In that sense, restrictions on
the exercise of certain rights and freedoms can be justified on the ground
that they assure public order. The Court interprets the argument to be that
compllsory licensing can be seen, structuraIly, as the way to organize the
exer :ise of the professions in general. This contention would justify the
submission of journalists to such a licensing regime on the theory that it
is compelled by public order.

65. The concept of general welfare, as articulated in Article 32(2) of the
Convantion, has been directly invoked to justify the compulsory licensing of
JOU! nalists. The Court must address this argument since it believes that,
eve~ without relying on Article 32(2), it can be said that, in general, the
exer cise of the rights guaranteed by the Convention must take the general
welfare into account. In the opinion of the Court that does not mean, how
eveI, that Article 32(2) is automatically and equally applicable to all the
rigt t s which the Convention protects, including especially those rights in
whi( h the restrictions or limitations that may be legitimately imposed on
the exercise of a certain right are specified in the provision itself.
ArtJcle 32(2) contains a general statement that is designed for those cases
in ia r t í.cuLar in which the Convention, in proclaiming a right, makes no
special reference to possible legitimate restrictions.

66. Within the framework of the Convention, it is possible to understand the
concept of general welfare as referring to the conditions of social life that
all(w members of society to reach the highest level of personal development
and the optimum achievement of democratic values. In that sense, it is pos
sib: e to conceive of the organization of society in a manner that strengthens
the functioning of democratic institutions and preserves and promotes the
fuI : realization of the rights of the individual as an imperative of the
geru .raI welfare. It follows therefrom that the arguments that view compul
sor: ' licensing as a means of assuring professional responsibility and ethics
and moreover, as a guarantee of the freedom and independence of journalists
in re La t Lon to their employers, appear to be based on the idea that such
Lí.cms Lng is compelled by the demands of the general welfare.

67. The Court must recognize, nevertheless, the difficulty inherent in the
att nnpt; of defining with precision the concepts of "public order" and
"ge ie r a L welfare." It also recognizes that both concepts can be used as much
to lffirm the rights of the individual against the exercise of governmental
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power as to justify the imposition of limitations on the exercise of those
rights in the name of collective interests. In this respect, the Court
wishes to emphas Lze that "public order" or "general welfare" may under no
circumstances be invoked as a means of denying a right guaranteed by the
Convention or to impair or deprive i t of i ts true content , (See Art. 29(a)
of the Convention.) Those concepts, when they are invoked as a ground for
limiting human rights, must be subjected to an interpretation that is strict
ly limited to the "just demand s" of "a democratic society," which takes
account of the need to balance the competing interests involved and the need
to preserve the object and purpose of the Convention.

68. The Court observes that the organization of professions in general, by
means of professional "colegios," is not per se contrary to the Conven
tion, but that it is a method for regulation and control to ensure that they
act in good faith and in accordance with the ethical demands of the profes
s í.on , If the notion of public order, therefore, is thought of in t ha t

sense, that is to say, as the conditions that assure the normal and har
monious functioning of the institutions on the basis of a coherent system of
values and principIes, it is possible to conclude that the organization of
the practice of professions is included in that order.

69. The Court also believes, however, that that same concept of public order
in a democratic society requires the guarantee of the widest possible cir
culation of news, ideas and opinions as well as the widest access to informa
tion by society as a whole. Freedom of expression constitutes the primary
and basic element of the public order of a democratic society, which is not
conceivable without free debate and the possibility that disseriting voices
be fully heard. In this sense, the Court adheres to the ideas expressed by
the European Commission of Human Rights when, basing itself on the Preamble
of the European Convention, it stated

that the purpose of the High Contracting Parties in concluding the
Convention was not to concede to each other reciprocal rights and
obligations in pursuance of their individual national interests but
••• to establish a common public order of the free democracies of
Europe with the object of safeguarding their common heritage of
political traditions, ideal s , freedom and the rule of law. (" Aus
tria vs , Italy," Application No. 788/60, 4 European Yearbook of
Human Rights 116, at 138 (1961).)

It is also in the interest of the democratic public order inherent in the
American Convention that the right of each individual to express himself
freely and that of society as a whole to receive information be scrupulously
respected.

70. Freedom of expression is a cornerstone upon which the very existence of
a democratic society rests. It is indispensable for the farmation of public
opinion. It is also a conditio sine qua non for the development of politi-
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cal parties, trade unions, scientific and cultural societies and, in general,
thoee who wish to influence the publico It represents, in short, the means
that enable the community, when exercising its options, to be sufficiently
infe rmed. Consequently, i t can be said tha t a society that is not well
infermed is not a society that is truly free.

71. Within this context, journalism is the primary and principal manifesta
tior of freedom of expression of thought. For that reason, because i t is
lin~ed with freedom of expression, which is an inherent right of each indi
vidtal, journalism cannot be equated to a profession that is merely granting
a service to the public through the application of some knowledge or training
acqtired in a university or through those who are enrolled in a certain pro
feseional "colegio."

72. The argument that a law on the compulsory licensing of journalists does
not differ from similar legislation applicable to other professions does not
take into account the basic problem that is presented with respect to the
comp atibility between such a law and the Convention. The problem result s
fron the fact that Article 13 expressly protects freedom "to seek, receive,
and impart information and ideas of all kinds •.• either orally, in writing,
in rr í nt •... " The profession of journalism -rt he thing journalists do
inve lves, precisely, the s eek í.ng , receiving and imparting of information.
The practice of journalism consequently requires a person to engage in activ
ities that define or embrace the freedom of expression which the Convention
guaIantees.

73. This is not true of the practice of law or medicine, for example. Un
like journalism, the practice of law and medicine -that is to say, the things
that lawyers or physicians do- is not an activity specifically guaranteed by
the Convention. It is true that the imposition of certain restrictions on
the practice of law would be incompatible with the enjoyment of var í ous
r Lgt t s that the Convention guarantees. For example, a law that prohibited
all lawyers from acting as defense counsel in cases involving arrt Lr-s t a t e
activities might be deemed to violate the accused's rights to counsel under
Ar t í cl,e 8 of the Convention and, hence, be incompatible with it. But no one
r Lgl t guaranteed in the Convention exhaustively embraces or defines the
pra(tice of law as does Article 13 when it refers to the exercise of a free
dom that encompasses the activity of journalism. 1'he same is true of
medJcine.

74. It has been argued that what the compulsory licensing of journalists
see1s to achieve is to protect a paid occupation and that it is not directed
agaJnst the exercise of freedom of expression as long as it does not involve
remt neration and t ha t , in that sense, it deals with a subject other than
thal dealt with by Article 13 of the Convention. This argument is based on
a d:stinction between professional journalism and the exercise of freedom of
explession that the Court cannot accept. This argument assumes that it is
pos!ible to distinguish freedom of expression from the professional practice
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of journalism, which is not possible. Moreover, it implies serious dangers
if carried t o its logical conclusion. The practice of professional jour
nalism cannot be differentiated from freedom of expression. On the contrary,
both are obviously intertwined, for the professional journalist is not, nor
can he be, anything but someone who has decided to exercise freedom of ex
pression in a continuous, regular and paid manner. It should also be noted
that the argument that the differentiation is possible could lead to the
:onclusion the guarantees contained in Article 13 of the Convention do not
ipply to professional journalists.

75. The argument advanced in the preceding paragraph does not take into
rccounr , furthermore, that freedom of express ion includes imparting and
~eceiving information and has a double dimension, individual and collective.
fuis fact indica tes that the circumstance whether or not that right is exer
:ised as a paid profession cannot be deemed legitimate in determining whether
:he restriction is contemplated in Article 13(2) of the Convention because,
lithout ignoring the fact that a guild has the right to seek the best working
:onditions f'o r its members, that is not a good enough reason to deprive
loc i e t y of possible sources of information.

' 6 . The Court concludes, therefore, that reasons of public order that may
"le valid to justify compulsory licensing of other professions cannot be in
" ok e d in the case of journalism because they would have the effect of per
nanentLy depriving those who are not members of the right to make full use
..f the rights that Article 13 of the Convention grants to each individual.
lle nc e , it would violate the basic principIes of a democratic public order on
' mi c h the Convention itself is based.

""7. The argument that licensing is a way to guarantee society objective and
I ruthful information by means of codes of professional responsibili ty and
«.chí.ce , is based on considerations of general welfare. But, in truth, as
1as been shown, general welfare requires the greatest possible amount of
: nformation, and it is the full exercise of the right of expression that
lenefits this general welfare. In principIe, it would be a contradiction to
: nvok e a restriction to freedom of expression as a means of guaranteeing it.
!uch an approach would ignore the primary and fundamental character of that
light, which belongs to each and every individual as well as the public at
large. A system that controls the right of express ion in the name of a
! upposed guarantee of the correctness and truthfulness of the information
that society receives can be the source of great abuse and, ultimately,
'iolates the right to information that this same society has.

i 8. It has likewise been suggested that the licensing of journalists is a
n eans of strengthening the guild of professional journalists and, hence, a
~ uarantee of the freedom and independence of those professionals and, as
~uch, required by the demands of the general welfare. The Court recognizes
that the free circulation of ideas and news is possible only through a plu
I ality of sources of information and respect for the communications media.
Eut, viewed in this light, it is not enough to guarantee the right to estab-
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lisl. and manage organs of mass media; it is also necessary that journalists
and : in general, all those who dedicate themselves professionally to the mass
med:a are able to work with sufficient protection for the freedom and inde
pencence that the occupation requires. It is a matter, then, of an argument
basEd on a legitimate interest of journalists and the public at large,
e spe cially because of the possible and known manipulations of information
rel, ting to events by some governmental and private communications media.

79. The Court believes, therefore, that the freedom and independence of
joulnalists is an asset that must be protected and guaranteed. In the terms
of the Convention, however, the restrictions authorized on freedom of expres
sior must be "necesaary to ensure" certain legitimate goals, that is to
say, it is not enough that the restriction be useful (supra 46) to
achjeve a goal, that is, that it can be achieved through it. Rather, it must
be neceaaary , which means that it must be shown that it cannot reasonably
be . ich f eved through a means less restrictive of a right protected by the
Con\ention. In this sense, the compulsory licensing of journalists does not
comIly with the requirements of Article 13(2) of the Convention because the
establishment of a law that protects the freedom and independence of anyone
who practices journalism is perfectly conceivab1e without the necessity of
restricting that practice only to a limited group of the community.

80. The Court also recognizes the need for the establishment of acode that
woul d assure the professional responsibili ty and ethics of journalists and
impcse penalties for infringements of such acode. The Court also believes
that it may be entirely proper for a State to delegate, by law, authority to
impcse sanctions for infringements of the code of professional responsibi1ity
and ethics. But, when dea1ing with journalists, the restrictions contained
in }rticle 13(2) and the character of the profession, to which reference has
beer made (supra 72-75), must be taken into account.

81. It follows from what has been said that a law licensing journalists,
which does not allow those who are not members of the "colegio" to practice
jour nalism and limits access to the "colegio" to university graduates who
have specialized in certain fields, is not compatible with the Convention.
Suct a law would contain restrictions to freedom of expression that are not
auth or í aed by Article 13(2) of the Convention and would consequently be in
violation not only the right of each individual to seek and impart informa
tior and ideas through any means of his choice, but also the right of the
public at large to receive information without any interference.

v

COMPATlBlLITY OF LAW NO. 4420 WITH TOE CONVENTlON

82. The second part of the request concerns the compatibility between the
Convention and the relevant aspects of Law No. 4420. For the purpose of this
advisory opinion, the following are the relevant provisions of that law:
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Article 2 -The Association of Journalists of Costa Rica shall be
composed of the following:

a) Holders of a Licenciate or Bachelor degree in Journalism,
graduated from the University of Costa Rica or from comparable
universities or institutions abroad , admitted to membership
in the Association in accordance with laws and treaties; and

b) If the Association ascertains that no professional journalist
is interested in filling a specific vacancy, the Association
may authorize, at the request of the publishing company, that
it be filled temporarily, but in equal conditions, by a stu
dent of the School of Journalism who has finished at least the
first year of studies and is enrolled in the second year, un
til such time as a member of the Association is interested in
the post. During the period t ha t the student is authorized
to fill the post, he is required to meet the professional
ethical and moral duties that the present law stipulates for
members of the Association and to continue his studies in the
School of Journalism.

Article 22 -The functions of a journalist can only be carried out
by duly registered members of the Association.

Article 23 -For purposes of this law, the phrase "practicing pro
fessional journalist" shall be understood to mean the person whose
principal, regular or paid occupation it is to practice his profes
sion in a daily or periodic publication, or in radio or television
news media, or in a news agency, and for whom such work represents
his or her principal source of income.

Article 25 -Columnists and permanent or occasional commentators in
all types of news media may, whether or not they receive pay, free
ly carry out their activities without being obliged to belong t o
the Association, however, their scope of ac t í.v í t í e s shall be re
stricted to that specific area and they shall not be permitted to
work as specialized or non-specialized reporters.

To resolve the question of the compatibility between the law and the Conven
tion, the Court must apply the same test that it applied to the general
question in this opinion.

83. The Court observes that, pursuant to Article 25 of Law No. 4420, it is
not necessary to be a member of the Colegio in order to be a commentator or
columnist, whether full or par t-rt í.me , whether paid or no t , That provision
has been invoked to argue that the law does not prevent the free circulation
of ideas and opinions. Without entering into a detailed consideration of the
force of this argument, it does not affect the conclusions of the Court with
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resp~ct to the general question, since the Convention not only guarantees the
right to seek, receive and impart ideas but also information of all kinds.
The seeking and dissemination of information does not fall within the prac
tice authorized by Article 25 of Law No. 4420.

84. Pursuant to these provisions and leaving aside some exceptions not here
releJant, Law No. 4420 authorizes individual s to engage in the remunerated
practice of journalism only if they are members of the Association. It also
provldes that only individual s who are graduates of a particular university
have a right to join the association. This regime conflicts with the Con
ventlon in that it restricts, in a manner not authorized under Article 13(2),
the right to freedom of thought and express ion that belongs to each individ
ual. Moreover, it also violates the Convention because it unduly limits the
right of the public at large to receive information from any source without
inte rference.

85. Consequently, in responding to the questions presented by the Govern
ment of Cos ta Rica concerning the compulsory licensing of journali st s and
the application of Articles 13 and 29 of the Convention as well as the com
pati bility of Law No. 4420 with the aforementioned provisiúns,

THE COURT 18 OF THE OP1NION

First,

By unanimity,

That the compulsory licensing of journalists is incompatible with
Article 13 of the American Convention on Human Rights if it denies any
person access to the full use of the news media as a means of expressing
opinions or imparting information.

Second,

By unanimity,

That Law No. 4420 of 8eptember 22, 1969, Organic Law of the Association
of Journalists of Costa Rica, the subject of the instant advisory opin
ion request, is incompatible with Article 13 of the American Convention
on Human Rights in that it prevents certain persons from joining the
Association of .Tournalists and, consequently, denies them the full use
of the mass media as . a means of expressing themselves o r imparting
information.
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Done in Eng1ish and Spanish, the Spanish text being authentic, at the seat
Jf the Court in San José, Costa Rica, this thirteenth day of November, 1985.

Thomas Buergentha1
President

lafael Nieto Navia

Iláximo Cisneros Rodolfo E. Piza E.

Charles Moyer
Secretary

Huntley Eugene Munroe

Pedro Nikken
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(Tri ns1ation)

SEPARATE OpnnON OF
JUDGE RAFAEL RIETO NAVIA

1. The advisory opinion request presented by the Government of Costa Rica
on1) mentioned Artic1es 13 and 29 of the Convention. The Minister of Foreign
Aff~irs of that Government, however, in the pub1ic hearing that was he1d on
September 5, 1985, stated that "the prob1em here is not a prob1em of freedom
of Expression: it is a prob1em of the right of association and it is a prob
1em of the regu1ation of a profession."

2. The right to work is not direct1y regu1ated by the Convention. But the
rigt t of association is, in Artic1e 16, by whose 1ight i t is necessary to
analyze the phenomenon of the Association of Journa1ists of Costa Rica which,
created and not mere1y permitted o r to1erated by 1aw, is a corporation of
publ ic 1aw that exercises, through a delega tion on the part of the State,
nornative, discip1inary and ethica1 powers with respect to its members and
mone po1izes the exercise of the profession in such a way that nobody may
exelcise it who is not a member of the Association (Art. 22 of Law No. 4420).

3. Artic1e 16 of the Convention reads as fo11ows:

Artic1e 16. Freedom of Association

associate free1y for ideo1ogica1,
labor, social, cultural, sports,

r í ght to
•economl.C,

1. Everyone has the
re1igious, po1itica1,
or other purposes.

2. The exercise of this right sha11 be subject on1y to such re
strictions estab1ished by 1aw as may be necessary in a democratic
society, in the interest of nationa1 security, pub1ic safety or
pub1ic order, or to protect pub1ic hea1th or mora1s or the rights
and freedoms of others.

3. The provisions of this artic1e do not bar the imposition of
legal restrictions, inc1uding even deprivation of the exercise of
the right of association, on members of the armed forces and the
po1ice.

4. The text of Artic1e 16(1) dea1s with, at the same time, both a right
and a freedom, that is to say, with the right to form associations, which
cann ot be restricted except in the cases and for the purposes contemp1ated
in f aragraphs (2) and (3) of Artic1e 16, and with a freedom, in the sense
'that nobody can be compe11ed or ob1igated to join an association. It is
necessary to understand that both extremes are protected by the Convention,
a1ttDugh the Convention does not mention the negative freedom -the right not
to oin an association- which disappeared from the original draft of the
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;onvention without any indication of the reason for the decision (Conferen
~ia Especializada lnteramericana sobre Derechos HUI.~lDOS, San José, Costa
lica, 7-22 de noviembre de 1969, Actas y Documentos, OEA/Ser.K/-XVl/l.2,

Ifashington, D.C., 1978, p. 283) but it is expressly contemp1ated in Article
!O in fine of the Universal Dec1aration of Human Rights according to which
'No one may be compelled to belong t o an association." Under the doctrine
if this Court, human rights must be interpreted in favor of the individual
:ln the Matter of Viviana Gallardo et aL Decision of Novembe r 13, 1981,
lara. 16) and it would be against all reason and an aberration to interpret
:he word freedom as "r í gh t " only and not as "the inherent power that man has
:0 work in one way or another, or not to work" (Real Academia Española, Dic

,;ionario de la Lengua Española, Vigésima Edición) according to his free will.

;. The tendency to join an association, as Aristotle said in Po1itics
Book l, Chap. l, para. 11), derives from nature and was only converted to a
'right" dur í.ng the 19th century and is, along with suffrage, one of the

·lillars on which the contemporary democratic State is built.

". Freedom of association is the right of the individual to join with
"thers in a voluntary and lasting way for the common achievement of a legal
:;oa1. Associations are characterized by their permanence and stability, the
: .deal o r spiritual nature -as opposed to physical o r material- of the union,
: 'or the rather complex structure that develops in time and for the tendency
10 expand and embrace the greatest number of members interested in the same
¡;oals. As to those goals, the members who have voluntarily joined together
I :annot engage in activities that belong t o o r are reserved to government,
uor may they use impermissible means to achieve their goals, nor carry out
r.c t í.v.í t í.es that are prohibited t o human beings as such •

. '. One might ask whether public bodies wi th an associative structure, be
1 hey ca11ed associations, corporations, o r whatever, violate the voluntary
llature -the voluntariness of the action- contained in freedom of association.
IIne would have to respond that the imperative no rm of public law t ha t compels
: .ndividuals to join professional associations (colegios) is valid and cannot
l-e considered per se a violation of freedom of association when those
ussociations fulfill strictly public aims which transcend private interests,
I hat is, when the State delegates to them functions that the State could
: 'u.Lf í l L directly but the delegation is made because i t is thought to be the
les t way to achieve the end proposed. Such associations cannot be thought
·0 be those associations referred to in Article 16.

,l. On the other hand, one could say that freedom of association is violated
:.f the law compels individuals to join associations, if the proposed aims of
Ihat association are such that they could be achieved by associations created
by individuals using their freedom, that is, if such associations are those
Ihat are referred to in Article 16.

'l. The question that must be asked is whether the public corporation
«aLl.ed Association of Journalists of Costa Rica is one of those associations
: 'efe r red to in Article 16 of the Convention or, simply, a body tha t acts



• 50

thr(ugh a delegation of the State in areas that pertain to the State. Before
ans~ering the question, it is necessary to study the aims of such corpora
tiOI, which are contained in Article 1 of Law No. 4420:

Article 1 -The Association of Journalists of Costa Rica is hereby
established as a corporation composed of professional journalists
empowered to practice their profession within the country. The
seat of the Association shall be the city of San José and its aims
shall be as follows:

a) To support and promote the science of mass communications;

b) To defend the interests of its members, both individually and
collectively;

c) To suppo r t , promote and stimulate culture and all other ac
tivities contributing to the improvement of the Costa Rican
people;

d) To negotiate or arrange, whenever possible, suitable social
and medical assistance systems or support in order to protect
its members when they face difficulties as a result of sick
ness, old age or the death of close relatives, or when their
family members find themselves in a difficult situation be
cause of the aforementioned contingencies, it being understood
that for purposes of this law "family members" refers only to
the spouse, children or parents of a member;

e) To cooperate whenever possible wi t h all cul tural public in
stitutions, at their request or when the law so ordains;

f) To uphold and stimulate the spirit of unity among professional
journalists;

g) To contribute to the improvement of the republican, democratic
system and defend national sovereignty and the nation' s in
stitutions; and

h) To issue statements on public problems, when it deems it
advisable.

lt i. clear that the aims mentioned in clauses a), c), e), g) and h) can be
achi!ved by other types of bodies, not necessarily associative nor publico
ThOS! contemplated in b), d) and f) have to do directly with the interests
or ~e1fare of the "members" and can be achieved satisfactorily by prí.va t e
asso :iations such as trade unions. They are, then, aims which are not
stri :tly public no r important to the private interest and a glance shows
that it is clear that they are not "necessary in a democratic society, in
the interest of national security, public safety or public orde r , o r to
prot sc t public health or morals or the rights and freedoms of others"
(Art~cle 16(2)) -the reasoning of this Advisory Opinion on these concepts is
also fully applicable here- but rather concern trade union interests of
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journalists. In this sense, it is clear that the As soc í a t í on is one of
those associations referred to in Article 16, that is to say, its aims can
be achieved by associations created under freedom of association, without
the necessity of a law that is not limited to tolerating or permitting their
existence but rather creates the corporation, regula tes it in its organiza
tion and administration and makes it compulsory for those who wish to prac
tice journalism to belong to it, which means that it creates restrictions to
freedom of association.

10. The fact that Article 4 of Law No. 4420 stipulates that "all journalists
lre entitled to resign from the Association, either on a temporary or a per
nanent basis," can only be interpreted in conjunction with Article 22 which
;tates that "the functions of a journalist can only be carried out by duly
registered members of the Association." This means that a person who leaves
:he Association cannot practice the profession (Decree No. l493l-C, Regula
:ions of Law No. 4420, Art. 10).

L1. Law No. 4420, consequently, is not limited to protecting the right of
lssociation but rather to making it compulsory, thus violating that freedom.
\ny person who practices journalism without belonging to the Association
:l l ega l l y practices a profession and is subject to the respective criminal
sane tions (Inter-American Commission on Human Rí.ght s , Resolution No. 17/84
~se 9178 (Costa Rica) OEA/Ser.L/V/II.63, doc. 15, October 2, 1984). On the
lther hand, a person who does belong has a legal privilege that is denied to
!veryone else, as the Opinion of the Court has stated so well.

_2 . Applying the Court's line of reasoning in its Advisory Opinion to free
,10m of association, one mus t conclude t ha t Law No. 4420 in so far as i t co m
ieLs journalists, in order to practice their profession, to belong to the

. ls soc i a t i on of Journalists of Costa Rica, a public corporation whose aims
~ oul d be accomplished by associations established under freedom of associa
:i on , creates impermissible restrictions under Article 16 of the Convention

. md is thus incompatible with it.

RAFAEL NIETO NAVIA

1:HARLES MOYER
Secretary
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(Tra: rs Lat í on)

DECLARATION OF JUDGE MAXIMO CISNEROS

1. 1 have signed this Advisory Opinion because 1 share its broad and
c l.os. .Ly-rreaaoned arguments which have led to the conclusions which are a
faitltful and inescapable interpretation of the American Convention on Human
Rí ghis , to which 1 must conform as a judge of the Cour t ,

2. As aman of the law, however, 1 cannot avoid a deep concern for the
scop- , that may be given the Opinion, according to the cri teria that may be
used for Lt s interpretation and , notwithstanding the fact that 1 respect
each and every one of them, 1 believe it useful to give my own criteria
becal.se the fact that the text adopted agrees with my personal interpretation
has l,een the determinfng factor enabling me to concur in this Opinion.

3. To my way of thinking, what is stated in the first operative paragraph
of t lis Advisory Opinion does not signify the adoption of a generic concept
that the compulsory membership in an association prescribed by law for the
pracr.Lc e of journalism must necessarily disappear as an essential condition
for lhe existence of freedom of expression.

4. 1 personally believe that Associations of Journalists (Colegios), in
genelal, are useful for the social well-being because, among their aims and
ac t LvLt.Les , they pursue goals of obvious general welfare. Among those goals,
ment: on might be made, f o r example, of their important work in constantly
Lmprr ving the training of their members in order to equip them to use ad
vanc« d technology, rapidly changing in our day, a characteristic of the
sc í eice of communications and , aboye all, in the indispensable oversight of
prof« ssional ethics.

5. If there is a profession that requires aCode of Professional Ethics and
the ,ealous and effective application thereof, it is without a doubt that of
jourl.alism, more so than any other profession because the journalist' s ac
tivilies are carried out through the mass media, that is, with the enormous
powel that that signifies as a determining factor in the formation of public
opinjon. The excesses that may be committed in its exercise affect in a very
serilus way the rest of society in such important values as personal honor
and l.ignity. 1 also believe that the manner of exercising the oversight of
prof« ssional ethics most congruent with the principIes of a democratic
SOCiE ty is precisely through associations because t hat , in a certain way,
mean! a self-limitation of the personal rights of journalists for the common
welf,re.

6. 1 should emphasize that, to my way of thinking, the Advisory Opinion in
the:erms adopted in its first operative paragraph leaves the door open so
that the provisions that regulate the joining together of journalists can be
amenced in such a way that the incompatibilities that have been pointed out
disa¡pear, thus correcting the legal difficulty. 1 believe that in that way,
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aLthough the change might be substantial and their adaption might appear to
b! extremely difficult, if it is achieved it will have served in the best way
t le pr í nc LpLe of freedom of expression, the cause of human rights, and the
s:ability of democratic institutions which, at least in the majority of Latin
cluntries, include Associations of Journalists.

7 , For this same reason, 1 do not believe that what is stated in the second
olerative paragraph of this Advisory Opinion necessarily signifies the dero
g.Ltion of Law No. 4420 but rather what is desired is, likewise, its amendment
ald adaption so that the incompatibility indicated would disappear.

8 The Association of Journalists of Costa Rica, governed by the law
r .!f e r r e d to in the preceding paragraph, has a Cade of Professional Ethics,
aolopted democratically by a majori ty of its members. This Cade, which was
b 'ought up during one of the public hearings on this matter, contains a
Cl:apter 11 entitled "Duties of Journalists toward Society" from which 1
b"lieve it useful to cite several norms:

Article 6 -A journalist must be aware that he must actively par
ticipate in the social transformation to promote respect for free
dom and human dignity. He must strive for the equality of all per
sons without discrimination for reasons of race, sex, language,
religion, opinion, origin, position and status. All persons have
the equal and the unquestionable ri&ht that society and hence the
mass media respect human dignity and work to put the theory into
practice. The journalist shall make an effort to put these prin
cipIes into effect.

Article 7 -It is the duty of those who practice the profession of
journalism to report events with precise accuracy, completely,
concisely, clearly and with absolute respect for the truth, think
ing at all times that the news should be reported in such a way
that it promotes -t h e common welfare.

Article 10 -A journalist must treat with discretion the origin of
confidential information that he might have obtained, but never
invoke professional secrecy to defend or shield interests foreign
to those of the State, of democratic institutions and of the true
values Qf the common welfare.

Article 14 -Freedom of the press must be protected by the jour
nalist as an essential right of humanity and anything that hinders
it should be immediately denounced in a clear and decisive manner.
(Emphasis added)

9. The consideration that principIes of this nature can be duly qualified
as a contribution to "the just demands of the general welfare of a democratic
s ociety," reinforces my opinion that it would be worth the effort, no matter
ho .. difficult it might appear, t o adapt Law No. 4420 to the Convention so
t hat Costa Rica might enjoy unrestricted freedom of expression, within the
es pecially high level set by the Convention, together with the contribution
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that the Association of Journalists might bring to its democratic system, a
syst~m that is also a substantial and essential principIe for the full effect
of tne American Convention on Human Rights.

10. Finally, 1 wish to close this declaration by emphasizing the importance
and transcendance of what has been stated in paragraphs 24, 25 and 26 of the
Advi30ry Opinion because it indicates the very serious and deplorable defi
cien:y that the inter-American system of human rights has been accused of.
More than six years ago , on September 4, 1979, in my role as one of the
orig LnaL judges of the lnter-American Court of Human Rí ght s , and on the
occa3ion of the ceremonies of installation of the Court, in a speech that 1
gave before the Supreme Court of Costa Rica, 1 said:

In this Supreme Court of Justice 1 would like to state that those
of us who make up the lnter-American Court are ready to fulfill
our task with love and an awareness of what it represents for the
hopes of all upright men throughout America: that the dream of
justice may become a reality for our people.

Now, whereas in signing this Advisory Opinion 1 am performing my last act as
a juige of the lnter-American Court of Human Rights, 1 wish to say that the
"Lov s" that we have put into our work has not been sufficient to avoid the
sens~ of frustration that 1 feel in leaving the Court before it has had the
oppo rtunity to hear a single case of a violation of human rights, in spite
of tle sad reality of our America in this field.

As a consolation, my only hope is that in pointing out in this Opinion the
defi~iency

that individuala do not have standing to take their case to the
Court and that a Government that has won a proceeding in the Com
miasion would have no incentive to do so, in these circumstances
the Commisaion alone is in a position, by referring the case to
the Court, to ensure the effective functioning of the protective
syatem eatablished by the Convention. In such a context, the Com
mission has a special duty to consider the advisability of coming
to the Court (para. 26).

1 do so in order that those persona who are committed to this important cause
of h ~man rights join forces to make our system truly work through the full
partlcipation of all of ita organs.

MAXIMO ClSNEROS

CHAR~ES MOYER
Se~retary
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:Translation)

SEPARATE OPINION OF
JUDGE RODOLFO E. PIZA E.

l . 1 have concurred with the pronouncement of the Court contained in this
.tdví. so ry Opinion in its totality. 1 have formulated a separate opinion,
·lOwever, because 1 believe that 1 must refer to some other aspects implied
.n the request, applicable as much to the compulsory licensing of journal
~ s t s , in general, as to Law No. 4420, the Organic Law of the Association of

. rour na l i s t s of Costa Rica .

.~. In the first place, 1 share the opinion of the Court in that the content
"f the activity of journalists totally coincides with the exercise of freedom
lIf express ion, as it is guaranteed by Article 13 of the American Convention,
10 that any restriction to such activity is a restriction to that freedom.
I See, e.g., paras. 72, 74, 75 and 77 of the Opinion.) In addition the
<nly permissible restrictions to freedom of express ion are those specifically
J i s t ed in paragraph 2 of the same article; those derived from a broad inter
I,retation of that text cannot be allowed (paras. 39, 46 and 52), neither
lrom the application of other norms, as the general one of Article 32 of the
t onven t í on itself (para. 65), no r , with les s reason, from those of other
: nternational instruments (paras. 51 and 52), that have, of course, a very
1 igh interpretive vaLue , Compared with the latter, however, it is obvious
t hat the drafters of the American Convention wished to go much further in
the definition and in the protection of freedom of expression, distancing it
<learly on this point from its European and universal models - Article 10 of
the European Convention and Article 19 of the International Covenant on
(ivil and Political Rights (paras. 43, 45 and 50).

:. In this sense, it appears to me that much of the substantive position
cf the Government of Costa Rica may be due to the fact that Costa Rican
tradition guarantees this freedom only as the right to express freely one's
cwn thoughts. As Articles 28 and 29 of the Constitution state:

Article 28 (expression of opinions ••• )

No one may be disturbed or molested for an expression of his
opinions nor for any act which does not infringe the law •
• • •

Article 29 (freedom of press)

Everyone may communicate his tbougbts orally or in wri ting and
publish tbem witbout prior censorship; but he shall be responsi
ble for abuses committed in the exercise of this r í ght , in such
cases and in the manner established by law.
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4. The Convention, on the other hand, as noted in the Opinion (para. 30),
de f Ires it as the right to "seek, receive, and iJlpart infonution and ideas
of aLl kinds, regardless of frontiers, either orally, in writing, in print,
in the form of art, or tbrougb any other .edium of onets choice" (Arto
13(11), which implies, obviously, the freedom to impart not only thought,
opin ~on, one's own imagination or inspiration, but also those of others, as
well as the simple facts that one is aware of, in a way that totally coin
cide; with the content of the activity of journalists, in general, and also
in accordance with the very definition found in Law No. 4420 (Ar t s , 22 et
seq. I and, aboye all, with its Regulations (Arts. 29 and 30).

5. The Court has expressly used the word restrictions, not in the strict
sens! of preventive limitations to the exercise itself of freedom of expres
s í on , impermissible under Article 13(2) of the Convention in any case, but
r athrr in general of actions specifically preestablished by law as sources
of 1 he subsequent imposition of liability, derived from the exercise of
that freedom, the only ones that the norm authorizes, within the formal and
mate~ial conditions that are authorized (para. 35 in fine). On this
ma t ts r , 1 am in full agreement with my colleagues.

6. 1 believe, however, that the compulsory licensing of journalists must
be a naLyz ed not only in relation with those restrictions lato sensu, as
sour~es of the subsequent imposition of liability but also in so far as it
migh: imply, at the same time, a true restriction stricto sensu as a pre
vent Lve condition for the exercise itself of freedom of expression, barred
in any case by the Convention. It thus results, as much from the text of
Ar t í zl,e 13 as from its context, according to its object and purpose, that
they are obligatory criteria of interpretation in accordance with Article 31
of the Vienna Convention on the Law of Treaties (as the Court has said re
pea t adLy ; See OC-l/82, "Ot.her treaties" , para. 33; OC-2/82, lbe Effect of
Reservations, para. 19; OC-3/83, Restrictions to the Deatb Penalty,
para •• 48 and 49 and OC-4/84, Naturalization (Costa Rica), paras. 21 and
22), and also from the nature of the freedom as an essential institution of
the democratic system and a condition for the enjoyment of the other basic
righ ts and freedoms (paras. 42, 44 and 70). All of this points to the
necessity of a broad interpretation of the norms that it guarantees and a
restrictive interpretation of those that allow them to be limited. It
foll)ws that Article 13(2) should be understood as prohibiting all of those
restrictions that are not expressly and specifically authorized by it, that
is, only "subsequent imposition of liability ••. expressly established by
law ••• necessary to ensure: a) respect for the rights or reputations of
others, or b) the protection of national security, public order, or public
health or morals" (paras. 39, 40 and 52).

7. On this point, it must be borne in mind that paragraphs 1 and 2 of
Article 13 of the Convention are almost a literal copy of paragraphs 2 and 3
of ~rticle 19 of the International Covenant on Civil and Political Rights of
the United Nations, which establish:



57

ARTICLE 19

2. Everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information
and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in any form of art, or through any other media
of his choice.

3. The exercise of the rights provided for in paragraph 2 of this
article carries with it special duties and responsibilities. It
may therefore be subject to certain restrictions, but these shall
only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security o r of public o rde r
(ordre public), or of public health or morals.

3. As can be seen, Article 19(3) of the International Covenant corresponds
ilmost exactly to Article 13(2) of the American Convention, except in so far

,15 the latter adds the barring of all prior censorship and to which it ex
rre s s Ly substituted the possibility of "certain restrictions" of the former
' o r that of "s ubs e qu en t imposition of liability," a substitution that cannot
>e considered accidental or semantical but rather intentiona1 and sub

. i t ant í,ve.

' l . The Court pointed out those differences (paras. 43, 45 and 50) and
:.n s i s t ed on the need t o distinguish between the restrictions authorized by
,~ticle 13(2), which can only be established in the form of the subsequent
:.apo s i t i o n of liability and those not authorized, which may be either the
lIeasures that may lead to prior censorship or, much less, to the suppression
«f freedom of expression, o r even those that may impose preventive condi
t.Lons on its exerc í se , (See, e.g., paras. 38, 39, 53, 54, 55 and 82).
'be Court a1so pointed out the qualifying effect that Article 13(3) must be
l :iven with respect to such restrictions in so far as it bars restrictions
"by indirect methods o r means ••. (tha t tend) t o impede the communication
r.nd .c í r cuLa t Lon of ideas and opinions" (paras. 47 and 48). It, likewise,
E stablished that the compulsory 1icensing of journa1ists is incompatible
vLth the Convention in so far as it blocks access to the Association of
• 'ou r na Lfs t s and the practice of the profession to those who are not able t o
: oin the Association (paras. 77 and 82), and at the least it warned of the
é ttention that must be paid when the State exercises o r delegates to the
lssociation disciplinary powers capable of restricting that practice further
than the limits authorized specifically by such provision (para. 81).

J O, It is, however, my opinion that we must go deeper into the difference
that exists between the subsequent i.aposition of liability which alludes
to infractions of the 1aw that are only produced when freedom of expression
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is e tercised and are only sanctioned after exercise and the imposition of
restl 'ictions qua restrictions directed to limiting the exercise itself of
the :reedom, as is the case with licenses and authorizations. In effect,
t he í r very definition characterizes them as forms of preventive guardianship
cons: .stent with the removal of an obstac1e imposed by law on the exercise of
the : 'i gh t itself, in such a way that its specific normative sense is not to
sub j uc t that exercise to a subsequent imposition of liabi1ity for the abuse
that is committed, but rather that of impeding the exercise itse1f while the
licellse or authorization has not been granted. It can certainly occur that
an a:tivity requiring a 1icense or authorization be carried out, in fact,
with"ut obtaining it, in which case it would appear to convert itself into a
subsr .quent; imposition of 1iabi1ity, but t ha t wou1d not be, in such a case,
more than a secondary consequence of the vio1ation of such condition. The
ques1:ion would then turn on a simple problem of the efficacy of the same, not
in Li :s normative sense, which is a1ways the problem when the conduct does not
OCCU1' at al1 without prior licensing or authorization and when everything is
done so that it does not occur. This is very different from the subsequent
impo::ition of 1iability that Artic1e 13( 2) authorizes restrictively, which
cann.. t tend in i tse1f to produce that impeding effect, but rather only to
achf.uve , through indirect and non-preventive means (subsequent punishment
de r í.ví.ng from the abuse), the exercise of the right within 1egitimate 1imits.

11. I believe that the compu1sory 1icensing of journa1ists is a restriction
of that nature, whose specific normative sense is that of preventing the
exe r u í se itself of journalism, which coincides, as has a1ready been said,
with freedom of expression, for those who are not members of the association,
sub juc t Lng them t o the condition of a 1icense or an authorization and, hence,
cond .tLonfng the freedom itself to a restriction stricto sensu not autho
r Lze.I as such by Article 13(2) of the Convention. In this manner, I believe
that the compulsory 1icensing of journa1ists is, in itself, incompatible with
the ~nvention. however it is regulated and even though it only consists in
a fo~a1ity avai1able to any person who wishes to practice journa1ism, with
out che need for any other requirement. Freedom of expression is a basic
righ : that every individual possesses by the simple fact of his existence,
whos ·! exercise cannot be restricted no r conditioned to the fu1fi11ment of
prev .ous requirements of any nature that he cannot or does not wish to
fulf ~ ll .

12. One arrives at the same conc1usion on recalling that Artic1e 13(3) bars
any type of restriction t o freedom of expression by means of "indirec t
meth>ds or means •.. tending to impede the communication and circu1ation of
idea ¡ and opinions." In effect, if the Convention bars such indirec t re
stri :tions one cannot: understand how i t wou1d permit those that are direct.
The f ac t , moreover, that that express prohibition only refers to the com
muni:ation or circulation of ideas and opinions cannot be interpreted so as
t o Iermit restrictions to freedom of infoI'llatf.on in the sense of seeking
and disseminating news f r e e of ideological cont ent , because this freedom
also implies communication and, above al1, the circulation of ideas and
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c-p í.rrí.ons of others, in addition to just the news, which would be the only
thing not expressly included in the prohibition. In any event, that can and
¡hould be considered implicitly contemplated in them by virtue of the prin
cipIe of broad interpretation of human rights and that of restrictive inter
Iretation with respect to their limitations (principIe pro homine), and of
the universal criterion of hermeneutics that "where there is the same reason,
there is the same disposition."

• • •

13. On the other hand, it appears to me that the essential link of the
practice of journalism to that of freedom of expression gives rise to other
incompatibilities with the Convention, if not necessarily with respect to
all compulsory licensing of journalists, at least the manner in which it is
nJrmally structured in the countries where it exists, as well as, with all
c er t e í nt y , in the Organic Law of the Association of Journalists of Costa
Rí.ca , To my way of thinking, it is necessary to point out two of these
ilcompatibilities that are of fundamental importance.

1+. The first, resulting from the fact that, normally, compulsory licensing
s lgnifies the creation of a public body of a corporate nature with the spe
clfic purpose of attributing to it not only the oversight and discipline of
t re professional activity of its members, which would be legitimate under
c!rtain conditions, but also the sole power to establish codes of ethics and
o .he r disciplinary standards that imply restrictions, responsibilities and
s .mc t í.ons ex novo, not specifically provided for by the law itself. In
t his sense, 1 think that as much Article l3( 2) of the Convention, in autho
l' .zing only the "subsequent imposition of liability ••• expressly estab
l: ~shed by law," as the general principIe of penal legality to which Article
9 of the Convention refers, in the sense that "no one shall be convicted of
auy act 01' omission that did not constitute a criminal offense under the
appk í cab.Le law, at the time it was committed, " allude precisely to the
prLncí.p Le of the reserve of the law (reserva de la ley). If it is true
t hat those provisions do not specify the meaning of the words law and
r i .gh t , the application of universally recognized general principIes shared
be' democratic nations and all States of Lav permits the affirmation that
it concerns matters strictly reserved t o the foI"llal law, emanating from a
d<mocratic parliament with all of the guarantees implied thereby, because if
ti ere is anything definitive in this area i t is that the regime of basie
hlman rights and freedoms is subjeet to the reserve of the law.

1:. In any event, it is so in the case of Costa Riean law in which the
plinciple has constitutional rank and is, moreover, guaranteed expressly in
de General Law of Public Administration (Arto 19: "the juridical regime of
ecnstitutional rights shall be reserved to the law ••• "; Ar t , 124: "the
r e Le s , regulations, circulars, instructions and other administrative pro
visions of a general nature shall not establish penalties nor impose taxes,
levies, fines 01' other similar charges" as well as by constitutional, admin-
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d s t r a t Ive and penal jurisprudence (which have declared the guarantees of
penél legality applicable to disciplinary material) so that, at least with
reslect to Costa Rican Law No. 4420, said principIe is applicable not only
in c ome s t i c but also in international law, but in the latter as a criterion
of ln t e r pr e t a t i on under the provisions of Article 29(b) of the Convention
(whj eh specifically allude to "any right or freedom recognized by vi rtue of
the laws of any State Party ••• ").

16. On the other hand, it is also normal that the organic laws of the pro
fesEional associations of journalists, and positive that Law No. 4420 of
Costa Rica, imposes on its members, directly or indirectly, restrictions on
the exercise of their profession or sanctions that imply restrictions, for
the fulfillment of aims purely of a trade union nature or others of a social
o r l ,rivate order that cannot justify their public nature and, much less, be
t hoight; necessary in a democratic society to ensure respect for the rights
or the reputations of others or the protection of national security, public
orde r or public health or morals, as results restrictively from Article
13(: ), in relation with the fundamental values of the system of the Con
vention.

• • •

17 . Therefore:

1 am in agreement with the two conclusions of the Advisory Opinion, but
1 W( ·u l d add the following as a Separate Opinion:

Third:

That, furthermore, the very licensing of journalists in general, and
t ha t established by Law No. 4420 in particular, are also incompatible with
Art:.cle 13 of the Convention in so far as they impose a license or prior
authorization for the practice of that profession, which is the same as a
prevent íve restriction, not authorized by Article 13(2) of the Convention,
to t h e exercise of freedom of expression.

Fourth:

That, in addition to the incompatibilities indicated in the previous
conc:lusions, the compulsory licensing of journalists normally and Law No.
44211 in any case, imply other violations to freedom of express ion in at
lea!it two fundamental aspects, that are:

a. that of granting to the respective association powers to establish
restrictions and sanctions that are not specifically defined by law,
violating the principIe of the reserve of the law set forth in Article
13(2) of the Convention and the principIe of penal legality guaranteed
by Article 9 of the Convention;
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b. that of imposing restrictions derived from the ob1igation of join
ing an association for the fu1fi11ment of trade union and other goa1s
that are not necessary to ensure respect for the rights or reputations
of others, no r the protection of nationa1 security, pub1ic order, or
pub1ic hea1th or moral s in a democratic society, as resu1ts re~trictive

1y from the same Artic1e 13(2) in re1ation with the fundamental va1ues
of the system of the Convention.

18. By virtue of what is expressed in Conc1usion 4(b) (supra), 1 concur
a1so with the Separate Opinion of Judge Nieto, with the admonition that the
Association of Journa1ists of Costa Rica does exercise activities of a pub1ic
nature that are not set out in Artic1e 1 of its Organic Law.

RonOLFO E. PIZA E.

CHARLES MOYER
Secretary
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( Trar.slation)

DECLARATION OF JUDGE PEDRO NIKKEN

1. I have concurred in the decision of the Court and I agree as much with
the ¿ na l ys i s as with the conclusions of this Advisory Opinion because I think
that Lt expresses the truest interpretation of the American Convention on
Humar . Rí.ght s , I have thought it useful, however, to draft a declaration that
specffies some aspects both on the grounds and on the scope of the inter
pret¿tion of the Court that are implicit, in my view, in the Opinion.

• • •

2. Wi th respect to the grounds, I believe that the Court' s conclusions
must be linked to the premise from which they spring, such as the contrast
betwíen the text of Articles 13 and 29 of the Convention, on the one hand,
and é certain type of licensing of journalists, on the other.

3. The American Convention, as the Court has stated, defines in the broad
est Iossible way freedom of expression, which includes, under Article 13, the
righl of each individual to seek and impart information through the medium
of ole's choice. A text that is so categorical cannot coexist logically with
a le¡al regime that authorizes the seeking of information and its dissemina
tion through the mass media to only a limited group of persons, such as the
membírs of an association of journalists and that thus excludes the majority
of t~e population from that activity.

4. As the Court emphasized, the text of the Convention offers a broader
guanntee than that of other similar treaties, not so much because it
granls more powers to the individual but rather because it authorizes fewer
restIictions on him. In fact, the Convention does not even use this latter
expríssion. It is limited to indicating that there will be liability when,
in e}ercise of freedom of expression, laws are broken that are necessary to
safe! uard the rights or reputations of others, national securi ty, public
ordeI or public health or morals.

5. In this respect, I believe to be true what was mentioned in the public
hea r í ngs in the sense that because the American Convention is broader than
the -rt her treaties, what is legitimate under the International Covenant of
Civil and Political Rights or under the European Convention on Human Rights
may l.ot be legitimate in this hemisphere because it does not conform to the
Ame r í can Convention. One only has to recall the special regulation of the
deatl penalty contained in Article 4 or the right of reply of Article 14 to
find evidence of that circumstance. Ibis is not surprising as the establish
ment of the international regime for the protection of human rights reveals
that , frequently, the latest treaties are broader than their predecessors and
that it is easier to conclude more advanced treaties where fewer cultural
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md political differences exist among the States that negotiate them. Nor
l s it surprising, then, that the American Convention, signed almost twenty
rears after that of Europe and covering only the American Republics, is more

.idv a n c e d than the latter and also than the Covenant, which aspires to be an
~n s t rument that binds all of the governments of the planet.

i, On the other hand, the compulsory licensing of journalists, conceived
..n the terms in which it was presented to the Court, represents an extreme
)'e g i me because:

A. The acts considered by the law as those pertaining to the practice
of journalism can only be complied with by members. In this way, under
several of the licensing laws that exist in the hemisphere, it would be
enough for a person to "disseminat e" by himself, "through a medium of
(his) choice" -press radio or television- information that he "sought "
freely, in order t o be in violation -including penal- of the illegal
practice of journalism. 1 believe that any interpretation of the Con
vention to the effect that such a hypothesis is authorized by the treaty
does not conform to what it literally says.

B. The Association is only open to graduates of journalism schools,
even if they don't practice the profession, and moreüver in some cases
to those who, lacking an academic title, have shown, in the judgment of
the Association, that they have practiced journalism for a fixed number
of years before the licensing law came into force. In this way, the
advantages that are gained in belonging to the Association do not depend
on whether one is now practicing journalism and, in some cases, whether
one has ever practiced it. It does not appear logical that a person
can be long to the Association who is not truly a journalist while the
possibility of access is closed to those who might perform, on the
practical level, a journalistic activity that would benefit the com
munity. It would, on the other hand, be logical to authorize such
access because the laws have admí t t ed that there are journalists who
lack a university degree which accredit them as journalists and who
have a right to enroll in the Association, but limit t ha t recognition
to those who were in such a position before the law came into force.
Why this limitation in an activity that profoundly involves an inherent
right of each individual?

7. 1 believe that the conclusions of the Court derive from that contrast
b etween the vast protection afforded by the Convention and the exaggerated
e xc Lus í,vi ty of licensing; but 1 do not believe that this is per se con
t rary to the Convention, even in the case of journalists and even if the
llcensing is compulsory. What happens is that, if compulsory licensing is
g ling t o be established for a profession whose exercise involves tha t of a
rlght of each individual, access to the association cannot be restricted in
t erms such as are f ound in various laws of the hemisphere. Nelther do 1
b sl.Leve that lsolated ac t s In the sole exercise of freedom of expression
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shollld be considered as exercising the practice of journalism -a notion that
involves a certain stability. In this sense, if what is desired is to sub
jecl: journalism to the licensing applicable to other professions, i t should
be done by adapting the association's regime, not to the characteristics of
thone other professions but to those proper for the exercise of that occupa
tiOIl, which includes that of freedom of expression.

• • •

8. As to the scope of the Opinion of the Court, 1 believe, in the firs t
place, what the Opinion itself states should be underlined in the sense that
the compulsory licensing of journalists, if it does restrict, does not sup
preis freedom of expression in such a way that the Opinion be interpreted as
cons idering that in the countries where compulsory licensing exists, t he r e
is, for this fact alone, no freedom of expression. This observation is
part icularly valid with respect to Costa Rica, the seat of the Court and
ine'itable term of reference of the democratic institutions of Latin America,
whüh presented this request as one more expression of its commitment to the
rule of law and of respect for the Convention.

9. In the second place, 1 do not believe that the Opinion of the Court can
be lnterpreted as taking a position on the relationship between the mass
media enterprises and those who work for them. With respect to the strictly
labcr question, the Court has not made any pronouncement and 1 believe that
the activities of unions to obtain worthy and satisfactory working conditions
cam .ot be considered other than necessary and plausible.

10. With reference to the part more strictly journalistic, that is, that
relé ting to the respect that the journalist mer í t s , even if opposed to the
editorial line of the means of communication where he works, especially with
res¡ ect to the veracity of the information that he collects and which is
pubJished under his responsibility, 1 believe it necessary to underline what
has been said by the Court in the sense that "the freedom and independence
of .ournalists is an asset that must be protected and guaranteed." 1 think
that licensing can fill a role towards that end, although 1 also believe that
i t :.s not the only way to obtain it. One can conceive of a s tatute having
legél force that would protect those who truly practice journalism when faced
witl improper commands of their employers, without the necessity of recurring
to é licensing scheme that protects those enrolled in the association even if
the) don't work as journalists, but restricts inscriptions and unnecessarily
limjts the rights of the majority. In addition, it has not been shown that
licensing is the most effective means for the protection of journalists, nor
that where such licensing exists there are no longer abuses by the owners of
news paper s ,

11. 1 do not believe, however, that the pure and simple suppression of
licensing laws in those countries where it exists would lead necessarily to
an ~mprovement of the real possibilities of expression and information. A
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weék trade union, without a statute to guarantee its independence, can be
t hs context through which "private control s" are established as indirec t
meé ns, barred by Article 13(3), "tending to impede the communication and
cilculation of ideas and opinions." I do not believe that it would be fair
or prudent to interpret the Opinion of the Court as indicating that licensing
linits freedom of expression and that it is enough to eliminate licensing in
order to reestablish automatically that freedom, because such a statement is
not t rue , The mere suppression of licensing can lead to granting greater
pov er of "private controls" to the few owners of the press, without any
ben efit for society and without any certainty that access to the means of
dissemination will be opened for those not licensed. It may rather encourage
a ::ituation in which the journalist has no say, ví.s -a-vt s his superior,
r eg ard í.ng his activities, even if they might tend to violate the ethics of
the profession, which could also lead to a violation of the values preserved
by 1\rtic1e 13(2).

12. I therefore think that the Opinion of the Court has the advantage in
this case of being characteristically a means to "assist States •.• to comply
wit~ and to apply human rights treaties without subjecting them to the for
mallsm ••• associated with the contentious judicial process." (Restrictions
to tbe Deatb Penalty (Ar t s , 4(2) and 4(4) American Convention on Human
Rig~ts), Advisory Opinion OC-3/83 of September 8, 1983. Series A No.3, para.
43). In that perspective, I think that the Opinion can fill a very usefuI
rol~ in so far as it could result in a point of departure in order that the
Sta tes Parties where compulsory licensing laws exist can, to the extent
nec assary and in compliance with Article 2 of the Convention, adopt "legi s
latlve or other measures" to adapt the professional regulation of journalism
in such a way t ha t , maintaining or reinforcing provisions designed to pr e-:
ser~e the freedom and independence of journalists, it does not unnecessarily
or ~nduly restrict the right of each individual to seek, receive and impart
inf orma t í.on and ideas by any means of his choice and that of society to
receive information from every source.

PEDRO NIKKEN

CHA RLES MOYER
Secretary
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APPEBDIX V

AMERICAN CONVENTION ON HUMAN RIGHTS
"PACT OF SAN JOSE, COSTA RICA"

Concluded at San José, Costa Rica on November 22, 1969, at the
Inter-American Specia1ized Conference on Human Rights

Entered into force on July 18, 1978

S:GNATORY
e lUNTRIES-

DATE OF DEPOSIT OF
DATE OF INSTRUMENT OF RATIFI-

SIGNATURE CATION OR ADHERENCE
DATE OF ACCEPTANCE OF
JURISDICCION OF COURT

I

A ~gentina 02/II/84 OS/IX/84 OS/IX/84
Bó trbados 20/VI/78 OS/XI/81
Be,livia 19/VII/79
Cl lile 22/XI/69
Ce .Lombí.a 22/XI/69 31/VII/73 21/VI/8S
c. 'sta Rica 22/XI/69 08/IV/70 02/VII/80
Dc ,minican Rep , 07/IX/77 19/IV/78
Ecuador 22/xr/69 28/XII/77 24/VII/84
E: . Salvador 22/XI/69 23/VI/78
Gl enada 14/Vn/78 18/VII/78
Giat emaLa 22/XI/69 2S/V/78
fu iti 27/IX/77
He nduras 22/XI/69 08/IX/77 09/IX/81
J¡ maica 16/IX/77 07/VIlI/78
Mlxico 24/III/81
NJcaragua 22/XI/69 2S/IX/79
P¡nama 22/XI/69 22/VI/78
Pé ragua y 22/XI/69
PE ru 27/VII/77 28/VII/78 21/1/81
UI ited States Ol/VI/77
Uluguay 22/XI/69 19/IV/8S 19/IV/8S
VEnezuela 22/XI/69 09/VIII/77 24/VI/81



THE ORGANlZATIONOf AMERICAN STATES

The purposes 01 the orcantaetron ot Amertcen atetes (OAS) are lo atrenqthen the peaee and
securtty 01 the Hemtecnere: te crecempcserbte ceuses 01 ditficulties eno te eneure tbe cacrñc
eetttement ot disputes ttiet mav.artee arrronotnemember stetes: lo provtoe tor common acticn
on tne part ot tttose stateatn tne eveot ofaggression; lo seek Ihe sotutton 01 political, juridicaf,
and econcmtc prcbtemsthetmay arree am6ng lhem; ano tú promete. by cooperativa actlcn,
thei; economic, social, eno eurturer oevercoment.

To achieve mese objel:;tives,lhe DAS acta through Ihe General Assembly; the Meeling 01
Consuueuon ot Minisfers ot Foreign Affairs: tne three Counclts (the Permanenl ccuncn. the
tnter-Amertcao gconomtc and Social Council, and the lnter-Amertcan councutcr Education,
sctence. and Culture);ihe lnter-Arnertcan Juridical Committee; the lnter-Amencan Commis
eren en Human Aignfs: the General Secretertat: the Specf allzed conterences: ene Ihe Spectat
ized Orqamaattons.

TheGerieral Aaeembly holds regular sessrons once ayear ene special sessions when circúrn
stances warrant. The Meeling of ccnsuttenon te conveneo to conetcer urgent matters of com
mon mterest ene lo serve as Organ of consuttetton in .tne aconceuorr ot the tnter-Amertcen
Treaty or aecfprcca! Assistance (known as the Hic Treaty), which is the main inslrument torjornt
actron in the event ot aggression. The Perrnanent Oouaclltakee cocnrzence ot mátters reterrec
to 11 bv.theGenerat Aesernbty or the Meeting ct.Consuttettcn and carnes out the.decialona of
both when tnelr Implementation has not been asstnnec lo any other body; monitors ttte mainte
nance of trtenoty rerauons among the rnember etates and the observance ot tne stanoards
gaverning General Secretariat operattons: and, in certatn instances specttred in the Chartar ot
ttie Orqanizetion. acts crovreronanv as Organ 01 correuítettcn under tbe Aio Treaty. The other
two councns. each ot whtch has a Pertnanent Executtve Committee. orqanfze tnter-Amertcan
action in Iheir areas and hold regular meetmqs once ayear. The GeneralSecretariat la tne
central, permanentorgan ofthe OAS. The headquarters of both the Perrnanent Oounc¡l ano tne
General secretenet is in Washinglon, D.C.

The Organiza!ian 01 American States is the oldesl regional soctetv 01 nalions in Ihe world,
dating back to.the First lntematlona! Conference of American States. heldin Washington, O,C,;
which on April 14, 1890, established the tntamauonat unten or Amencan .Hepubttcs. When the
United Natíons was estabusnec. the DAs joinedit as a recfonat orqanizaticn. The Oharter
governing toe OA8wasslgned in Bogotá in 1948 andamended by thePrOtocol ofBuenos Aires,
which enlerad into force in February 1970. Today Ihe QAS ismllde up of thirty·two mert1b:er
slates.

MEMBER STATES: Antigua and BarbUda, Argenllna, The Bahama., (Gommanwealth a'), Bar
bados, Bolivia, 8razll, Chile; Colombia, Costa Rica, Cuba, Dominica, (Commonwealth orlo
Domlnlcan Republlc, Ecuador, El Salvador, Grenada, Guatemala, Haltl, Honduras, JamalCla,
Mexleo, Nicaragua, Panama, Paraguay, Paru, Salnl Chtlslopher and Nev¡s,Salnlü.cla, salnl
Vlncent and the Grenadlnes, Surlname. Trinidad and Tobago, Unlled States, Uruguiy,
Vanezuela,
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