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THE ORGA.~IZATION OF AMERICAN STATES 

Tl1c purpm.;cs or the Organi:~.arinn of An1crican Stales (OAS) are to s! rcr1gthcn tlte peace and se<·urity of 

the Hemisphere; to prevent possible causes of difficuhies :md to ensure the pacific seulemenl of disputes 
that may arise <1rnong tl1c member st:Hcs; to provide for u)rmHun ael icm on the: part of those sl:ttes in 
the event of aggression; to seek the solution of political, iuridical, and economic problems that may ~1rise 
;nnong them; :md to promote, by cooperative :<ct.ion, their cconurnic, social. <md cultural development. 

To achieve tltc~SL~ objectives. the OAS acts through the General A.s.scrnbly, tl1c Meeting of Con.sLllt:llion of 
Ministers of Foreign Affairs; the three Councils (the Pcrm:1 nent Council, the Imcr-Amcrlc~m Economic and 
Social Council, and the Inter-American Council for Education, Science, and Culture); the Inter-American 

juridical Committe<.:; the Inter-American Commis~ion on lluman Rights; the General Secretariat; the 
Specialized Conferences; and the Specialized Organizalions. 

The General Assembly holds regular sessions once a year and special sessions when circums[ances war 
rant. The Meeting of Con.sullation is convcncd (0 consider urgent matters of common int~re~l <~nd to 

serve as Organ of Consultation in [he application of [he Inter American Treaty of Heciproeal A<;sistance 
(kiH.JWn a::; the Rio Tn::.aty), wl1ich i~ the m:~in in1itmmcrJt fur joint ;H:t ic.HJ in the event ul' aggr<.:~.sion. T~l<!. 

.. 
Permanent Council takes cognizance of m:\llt:rs referred to it by the General Assembly or the Meeting of 

.. 
Consultation and canks out the decisions of \.Jut h when I licir impkrncnt~tt icm h:1 :s t111t bccn :tssigncd 1 o 

any other body; monitors the maintenance of friendly relations among th<: member st:lles and the obs~r­
vancc. of the st:mda rds governing C cneral· Secretariat operations; :lnd, in ce11a in in:;lances specified in 
the Charter of the Organizauon, acts provision~tlly as Organ of Consult~1 Lion under the Hio Treaty. The 
other two Councils, each of which has a Permanent t.:..'{ecutive Committee, organize inter American at.1ion 
in Lhcir areas an<,l hold rcgui:H meeting~ <.HJCC :1 yc:lr Tllr: General Sr:cret.ariat is tiH~ ccntr~ll, pcrn1am:nt 

organ of the. OAS. The headquarters of both the Permanent Council ilnd the General Secrctartal is in · 
.Wa.<Jhington, D. c 

the C)rganization of American States is the oldest regional society of nations in the world, dating/back 
to thefirst lntern<ttional Conference of American Stale~. hdd in w:1shington, D. C, which on April i4, . . 

1890, established the International Cnion of American Republics. When the {;n1tcd :'ll:nions was cslah-:-
Hshcd, the OAS juined il as a rt!gion:l l organization. Tb Cha rrcr was signed in Rogot.a in 194H. and entered . 
into force. on December 13. 1951. It w:Js amended by tbc Protocol of Buenos Aires signed in 1967 and 
inforce since February 27, 1970. It. was later amended by rhe Protocol of Cartagena de Indi:1s :'iigri(;d in 
1985 amlin force since November 16, 1988 Tod<1y I he Ot\S bas Lhtrty-five member st<Jks. · 

. . . 

.. . . . . . . 

M'EMBER STATES: Antigua and Barbuda, Argentina, The Bahamas ('C()mmonwealti,J · q[)_; 
:Pacbados; :Belize, Bolivia, Brazll, canada, Chlle, <.:olombia, Co:!jta. Rica, Cuba~ OmrHn~ca 
(Co1n'lilonwealt:h of), Dominican Republic, Ecuador, El Salvador, Grenada, Guate~ Glita.na,•· 
Ratti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Penl, St. Kitts and Nevis.- $a.iiJ.f 
tucbl,· Salnt Vincent and the Grenadines, Suriname, Tcinida:d and Tobago, Uili~· Stat~, • . ··. .. .. .. 

Uruguay, ve.nezue.la. 
. . . . . . 
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PROTOCOL TO 'I'HE AMERICAN CONVENTION 
ON RIGIITS TO ABOUSH 

TilE DEAni PENALlY 

Signed at Asuncion, Paraguay, on June 9 , 1990, 
at the Twentieth Regular Session of the 

General Assembly 

For the States which ratify or adhere to it, upon the deposit of the respec­
tive instrument of ratification or accession 

OAS General Secretariat (Original instrument and ratifications) 

OAS, Treaty Series, No. 73 

DATE OF 
SIGNATURE 

7NI/ 94 

28/X/91 

27NIII/90 

30MII/90 

26/Xl/90 

2/X/90 

25/IX/90 

DATE OF DEPOSIT OF 
INSTRUMENT OF RA11FI· 
Ct\TION OR ADHKRNQ; 

28/VIII/91 

4/IV/94 

6/X/93 
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ADDmONAL PROTOCOL TO TilE AMERICAN CONVENTION 

E ~INTO FORCE: 

DEPOSITORY: 

TnlT: 

u ·~ REGISTRAnON: 

S1GNATORY 
~lUNTRWS 

A gentina 
B· >Iivia 
C• )Sta Rica 
D )minican Rep. 
E<uado r 
El Salvador 
G·tatemala 
H: titi 
M ~xico 
N:caragua 
P~ nama 

Pc: ru 
St riname 
U1uguay 
V(nezuela 

ON RIGIITS IN THE AREA OF ECONOMIC 
SoaAL, AND a.JL1URAL RIGHTS 
"PROTOCOL OF SAN SALVADOR" 

Signed at San Salvador, El Salvador, on November 17, 1988, 
at the Eighteenth Regular Session of the General Assembly 

When eleven States have deposited their respective instrument of ratifica­
tion or accession 

OAS General Secretariat (Original instrument and ratifications) 

OAS Treaty Series, No . 69. 

DATE OF 
SI6NA1]TRE 

17/XI/88 
17/XI/88 
17/XI/88 
17/XI/88 
17/XI/88 
17/XI/ 88 
17/XI/88 
17/XI/ 88 
17/XI/ 88 
17/XI/88 
17/XI/88 
17/XV88 

17/XI/ 88 
27/I/89 

DATE OF DEPOSIT OF 
INSTRUMENT OF ~riFI­
CA11QN OB. ADHBENCfc 

25/111/ 93 

18/II/ 93 

10/VII/ 90 



Signatory 
Countries 

Peru 
Suriname 
Trinidad and Tobago 
United States 
Uruguay 
Venezuela 

Date of 

27MI/77 

01/VI/77 
22/XI/69 
22/XI/69 
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Date of Deposit of 
lnsttument of Ratifi­
<:ation or Adb~renc.e 

28MI/78 
12/XI/87 
29N/91 

19/IV/85 
09/VIII/77 

Date of Acceptance 
of the Jurisdiction 

Qf~Court 

21/I/81 
12/XI/87 
29N/91 

19/IV/85 
24/VI/81 

' 



" 

J UURY INTO FORCE: 

1 >EPOSITORY: 

rEXT • • 
~ . . 

1 JN REGISTRATION: 

~ -ignatory 

~A}uptdes 

i.Jgentina 
])arbados 
1 •olivia 
1 ~razil 
< :hile 
< :olombia 
< :osta Rica 
I>ominica 
1 >ominican Rep. 
1 :cuador 
1 :1 Salvador 
< ;renada 
< ;uatemala 
1Iaiti 
1 Ionduras 
J 1maica 
11exico 
1 Hcaragua 
1 ·anama 
1 'araguay 

APPENDIX XIV 

STA1US OF RATIFICATIONS AND ACCESSIONS 

AMERICAN CONVENTION ON RIGHTS 
"PACT OF SAN JOSE, COSTA RICA" 

Signed at San jose, Costa Rica, on November 22, 1969, 
at the Inter-American Specialized Conference on Human Rights 

18 July 1978, in accordance with Article 74(2) of the Convention 

OAS General Secretariat (Original instrument and ratifications) 

OAS Treaty Series, No. 36 

27 August 1979, No. 17955 

Date of 
5laoature 

02/11/84 
20/VI/78 

22/XI/ 69 
22/XI/69 
22/XI/69 

07/TX/77 
22/XI/ 69 
22/XI/ 69 
t4Mins 
22/XI/69 

22/XI/69 
16/IX/77 

22/XI/69 
22/XI/69 
221XI/69 

Date of Deposit of 
Instrument of Ratifi­
cation or Adherence 

05/IX/84 
27/XI/ 81 
19/VII/ 79 
25/ IX/92 

21/VIIl/90 
31/VII/ 73 
08/ IV/ 70 
lOM/93 
19/ IV/ 78 
28/XII/ 77 
23M/78 
18/VIT/78 
25/V/ 78 
27/IX/77 
08/ IX/77 

o7/VIW7s 
24/ III 81 
25/ IX/79 
22M/ 78 

24/VIII/ 89 

Date of Acceptance 
of the Jurlsdlcdon 

ofthe<Qurt 

05/IX/84 
27MI/93 

21MII/ 90 
21/VI/85 
OZMI/80 

24/VII/84 

09/III/ 87 

09/IX/81 

12/11/ 91 
9/V/ 90 

26/111/93 
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APPENDIX XIII 

May 25, 1994 

M1 . Secretary: 

At the request of the Inter-American Commission on Human Rights, I transmit ten copies of the appli­
ca ion herewith being filed by the Commission with the Inter-American Court of Human Rights against the 
Republic of Argentina. The case relates to the events that began on March 17, 1992 when the Supreme Court 
of Justice of Argentina rejected the appeal by the victim, Guillermo jose Maqueda, to reverse the refusal of 
th ~federal Court of Appeals of San Martin to grant his extraordinary appeal. Mr. Maqueda's appeal was direct­
ed against the judgment of that Federal Court sentencing him to ten years in prison. The Commission dealt 
w i th this case as Case N° 11.086. 

Pursuant to Article 26 of the Rules of Procedure of the Courtt I am enclosing the Commission's Report 
N< •. 17/94 dated February 9, 1994, to which Article 50 of the American Convention on Human Rights refers. 

The Inter-American Commission has decided to appoint Professor Michael Reisman, President of the 
In er-American Commission on Human Rights, to represent it as its Delegate. Dr. Reisman will be assisted by 
Dt . Edith Marquez- Rodriguez, Executive Secretary of the Commission, and Dr. Meredith Caplan, an attorney 
wi th the Secretariat. 

I would appreciate your processing this application as provided in the American Convention. Notice 
of any orders or decisions adopted should be sent to the Commission at its legal domicile: 1889 F Street, Suite 
82 )-I, N. W. , Washington, D.C. 20006, United States of America. The petitioners in the instant case are as fol­
Io- .vs: the parents of Guillermo Maqueda, Dr. Ernesto Maqueda and Licia Maqueda; Human Rights 
W Ltch/Americas; and CEJIL, all domiciled, for the purpose of receiving notice, at 1522 K Street, N. W., Suite 
9C :>, Washington, D.C. 20005. 

Li~ :. Manuel E. Ventura-Robles 
St: cretary 
In :er-American Court of Human Rights 
San jose, Costa Rica 

Please accept, Mr. Secretary, the assurances of my highest consideration. 

E1 lclosures 

(s) Domingo E. Acevedo 
Special Adviser 

In charge of the Executive Secretariat 



APPENDIX XII 

January 14, 1194 

Dear Mr. Secretaty, 

On behalf of the Inter-American Commission on Human Rights I am pleased to send you 10 CO] >ies 
of the complaint submitted by this Commission to the Inter-American Co urt of Hutnan Rights against the S :ate 
of Venezuela, concerning the events that began to occur on the 29th of October 1988, the date on whid . 14 
fishermen residing in the township of "El Amparo, " along the border with Colombia, were killed by mili :ary 
and police members of a special command known as "Jose Antonio Pae z Specific Command" (CEJAP). Tl ese 
events, which occurred on the "La Colorada " canal, in the Arauca river area, Paez District, State of Apure , led 
to the submission of Case N2 10.602. 

Pursuant to the provisions of Article 26 of the Rules of Procedure of the Court I am attaching Re: >Ort 
N2 29/93 of the Commission, of October 12, 1993, to which Article SO of the American Convention on Hu1 nan 
Rights refers. 

The Inter-American Commission has resolved to designate as Delega tes, to act on its behalf, Dr. 0 ;car 
Lujan Fappiano, and Dr. Michael Reisman, who shall be assisted by the undersigned Deputy Executive 
Secretary, and Dr. Milton Castillo, an attorney of the Secretariat. 

Please process the included complaint for consideration in accordance with the provisions of the 
American Convention, maintaining this Commission informed about the m e asures and decisions adoptee l, at 
its official address: 1889 F Street, N.W., Suite 820-1, Washington, D.C. 20006, United States of America . It 
would be appropriate to point out that the following persons are the petitioners in this case: Mr. W: tlte r 
Marquez, Urbanizaci6n Santa Rosa, Avenida Jesus Soto, NQ 70-D, La Concordia, San Cristobal, Estadc de 
Tachira, Venezuela; Ms. Ligia Bolivar (Provea); and Mr. Jose Miguel Vivanco (CEJIL), whose domicile for tl Lese 
purposes is at 1522 K Street, N.W., Suite 900, Washington, D.C. 20005. 

I take this opportunity to renew the assurances of my highest esteem. 

Dr. Manuel E. Ventura-Robles, Secretary 
Inter-American Court of Human Rights 
P.O.Box 6906-1000 
San Jose, Costa Rica 

Attachments 

(s) David). Padilla 
Deputy Executive Secretary 



APPENDIX XI 

January 6, 1994 

r:: ear Mr. Secretary, 

On behalf of the Inter-American Conunission on Human Rights I am pleased to send you 10 copies 
o : the complaint submitted by this Commission to the Inter-American Court of Human Rights against the 
Covernment of the Republic of Nicaragua, concerning the events that began to occur on the 23rd of july 1991, 
tl .e date access to justice started to be denied by State agents in relationship to the death of Jean Paul Genie 
L Lcayo in the city of Managua, Nicaragua, on the 28th of October 1990, which led to the submission of Case 
1' Q 10.792. 

Pursuant to the provisions of Article 26 of the Rules of Procedure of the Court I am attaching Report 
l' Q 2/ 93 of the Commission, of March 10, 1993, to which Article SO of the American Convention on Human 
Rights refers. 

The Inter-American Commission has resolved to designate as Delegate, to act on its behalf, Dr. 
I\ ~ichael Reisman, First Vice-President of the Commission, who shall be assisted by the undersigned Executive 
S ~cretary, and Dr. Milton Castillo, an attorney of the Secretariat. The Commission has likewise designated Dr. 
B obert K. Goldman as advisor. 

Please process the included complaint for consideration in accordance with the provisions of the 
P: merican Convention, maintaining this Commission informed about the measures and decisions adopted, at 
il s official address: 1889 F Street, N.W., Suite 820-1, Washington, D.C. 20006, United States of America. It 
v rould likewise be appropriate to point out that Dr. Lino Hernandez, Executive Secretary of the Human Rights 
F ermanent Commission in Nicaragua, is the petitioner and representative of the next-of-kin of the victim, and 
t tat notifications must be made to him at his official address: De Montoya 2 Cal Lago, P.O.Box 563, Managua, 
i' 'icaragua. 

I take this opportunity to renew the assurances of my highest esteem. 

1 >r. Manuel E. Ventura-Robles, Secretary 
] nter-American Court of Human Rights 
1 •. 0. Box 6906-1000 
: ;an Jose, Costa Rica 

. \.ttachments 

(s) Edith Marquez-Rodriguez 
Executive Secretary 
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:Juatemala to the Inter-American Commission on Human Rights in order that the latter may submit its obser­
vations to the Court within the following 30 days. Likewise, to transmit to the Government of Guatemala any 
~eports it receives from the Commission in order to have the Government's observations within a similar peri­
Jd. 

5. To request the Government and the Commission to urge the beneficiaries of the measures referred to 
.n points 1 and 2 of the Court's decision of June 22, 1994, to cooperate with the Government in order to enable 
:he latter to more efficiently adopt the relevant security measures. 

7. Upon expiration of the extended deadline and unless the Court receives credible information that the 
:ircumstances of extreme gravity and urgency continue to prevail, the measures ordered by the Court shall 
:ease to be in effect. 

Done in Spanish and English, the Spanish text being authentic, at the seat of the Court in San jose, Costa Rica, 
:his first day of December, 1994. 

(s) Hector Fix-Zamudio 

(s) Maximo Pacheco-G6mez 

(s) Rafael Nieto-Navia 
President 

s) Alejandro Montiel-Arguello 

(s) Hernan Salgado-Pesantes 

(s) Manuel E. Venrura-Robles 
Secretary 
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tio: 1 of the Court on March 9, 1987, pursuant to Article 62 of the Convention; 

2. Article 63(2) of the Convention provides that in cases of extreme gravity and urgency, and when 
ne·~essary to avoid irreparable damage to persons, the Court may, at the request of the Commission, adopt 
su< h provisional measures as it deems pertinent in matters not yet submitted to its consideration; 

3. Article 1 (1) of the American Convention sets forth the obligation of the States Parties to respect the rights 
and liberties recognized in that treaty and to ensure their free and full exercise to all persons subject to their 
jur. sdiction; 

4. The Court issued a decision dated june 22, 1994, regarding the provisional measures requested of 
Gu 1temala by the Inter-American Commission in the Colotenango Case; 

5. The measures on behalf of the persons listed in the Courrs decision of june 22, 1994 must be not only 
ext ~nded, because the conditions that gave rise to them continue to prevail, but also expanded to include Mrs. 
Fra ncisca Sales Martin. 111e Commission and the Government were both in agreement on these points at the 
he; .ring. 

NC •W, TIIEREFORE: 

'mE INTER-AMERICAN COURT OF ................ . RIGHTS, 

. 
ba! ed on Article 63(2) of the American Convention on Human Rights and exercising the authority conferred 
on it by Article 24 and 45 of the Rules of Procedure, 

D:ECIDES: 

1. To extend the provisional measures adopted pursuant to the decision of June 22, 1994 on the 
Co otenango. Case for a term of six months from today, and to expand them to include Mrs. Francisca Sales 
Martin. 

2. To require the Government of Guatemala to use all the means at its disposal to enforce the arrest war­
rar ts issued against the 13 patrol members charged as suspects in the case before the Second Trial Court of 
Huehuetenango involving the criminal acts which took place on August 3, 1993, in Colotenango. 

3. To request the Government of Guatemala to inform the Court every 90 days regarding the measures it 
ha;: adopted to comply with this order. 

4. To request the Commission to inform the Court of any fact or circumstance that it deems important to 
the: implementation of such measures. 

S. To instruct the Secretariat of the Court to transmit the information it receives from the Government of 

i 
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5. Pursuant to point 5 of the Court's decision, the Secretariat of the Court transmitted the information 
re :eived from the Government to the Inter-American Commission and granted the latter until October 7, 1994 
to present its observations. On October 6, 1994, the Commission submitted its observations and requested 
th lt the measures ordered be maintained and expanded to include protection of Mrs. Francisca Sales Martin, 
ar d that {'the ctvil defense patrols (currently the Voluntary Civil Defense Committees) be disarmed and demo­
bt Uzed and that that decision be made public in order to restore calm to the population. " The Commission 
al.1o requested that the Government be required (tto use all legal means necessary for compliance and to report 
to that Honorable Court as soon as posstble on the steps taken and their results." 

6. On November 28, 1994, a public hearing was held at the seat of the Court in San jose, Costa Rica, to 
h( ar the arguments of the Commission and the Government of Guatemala in this matter. 

11 Lere appeared before the Court 

fc r the Inter-American Commission on Human Rights: 

Leo Valladares-Lanza, Delegate 
Manuel Velasco-Clark, Attorney 
Milton Castillo, Attorney 
Jose Miguel Vivanco, Adviser 
Viviana Kristicevic, Adviser 

fc r the Government of Guatemala: 

Jorge Cabrera-Hurtarte, Agent 
Mario Marroquin Najera, Adviser 
Julio Gandara-Valenzuela, Adviser 

At the public hearing, the Government requested that the provisional measures adopted pursuant to the 
d !cision of June 22, 1994, be extended for whatever period the Court considers advisable, adding Mrs. 
F ·ancisca Sales Martin to the List of persons under its protection; it also requested that the beneficiaries of the 
p ·ovisional measures be urged to cooperate with the Government to enable the latter to put the security mea­
Sllres into effect as efficiently as possible and that the Commission's contention that the Court address the mat­
tf r of the Voluntary Civil Defense Committees be rejected. 

At the public hearing, the Commission supported the Government's request to maintain the provisional 
n ;,easures adopted on June 22, 1994 and to expand them to include Mrs. Francisca Sales Martin. The 
Commission also asked the Government to enforce the arrest warrants issued against the 13 patrol members 
c 1arged as suspects in this case, which involves the criminal events that occurred on August 3, 1993 in 
C olotenango and is currently before the Second Trial Court of Huehuetenango. 

-.,VHEREAS: 

1. Guatemala ratified the American Convention on May 25, 1978, and accepted the compulsory jurisdic-
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ar .d 23 and 24 of the Rules of Procedure of the Court (hereinafter ''the Rules of Procedure"). 

3. After consideration of the arguments and the evidence offered by the Commission, the Court, by virtue 
of the authority conferred on it by Article 24(4) of the Rules of Procedure, issued a decision dated June 22, 
15 94, the operative part of which reads as follows: 

1. To require the Goverrunenl of Guatemala to adopt without delay all necessary measures to protect 
the right to life and the personal integrity of PATRICIA ISPANEL MEDI.Mill.A, MARCOS GODINEZ PEREZ, 
NATIVIDAD GODINEZ PEREZ, MARIA SALES LOPEZ, RAMIRO GODINEZ PEREZ, JUAN GODINEZ PEREZ, 

MIGUEL GODINEZ DO.MINGO, ALBERTO GODINEZ, MARIA GARCIA DOMINGO, GONZALO GODINEZ 
LOPEZ, ARTURO FEDERICO MENDEZ ORTIZ and ALFONSO MORALES JIMENEZ. 

2. To request the Government of Guatemala to adopt all necessary measures to ensure that the afore­
mentioned persons may continue to reside at or return to their homes in Colotenango, providing them the assur­
ance that they shall not be persecuted or threatened by agents of the Government or by individuals. 

3. To request the Government of Guatemala to guarantee to Attorney PATRICIA ISPANEL MEDIMILLA 
the right to exercise her profession without being subjected to undue pressures. 

4. To request the Government of Guatemala to inform the Court no later than August 31, 1994, regard-
ing the measures it has adopted to comply with this order. 

5. To instruct the Secretariat of the Court to transmit the docwnents mentioned in the previous para­
graph to the Inter-American Conunission on Human Rights. The latter shall have until October 7, 1994 to sub­
mit its observations thereon. 

6. To sununon the Inter-American Commission on Human Rights and the Government of Guatemala 
to the public hearing on this case, to be held at the seat of the Court at 15:00 hours on November 28, 1994. 

TI .is decision was notified to the Commission and to the Government 

4. On August 31, 1994, the Government of Guatemala informed the Court in writing regarding the mea­
sures that were adopted, in compliance with operative point 4 of the above decision. The information includ­
ec a report from the Presidential Committee to Coordinate the Executive's Policy on Human Rights and a doc­
ur 1ent drawn up at the Office of the Governor of the Department of Huehuetenango. In the above men­
tic ned report, the Government states the following: 

We assure the President that his decision has been accorded its full weight and importance. As a result, the 
Government has reiterated the orders issued to the authorities, requiring them to: a) provide concrete and spe­

cific protection to the persons listed, allowing them to personally and freely specify the type of protection they 
require; b) proceed with the arrests ordered by the courts investigating the events relating to consolidated case 
No. 11.212; c) the Government Attorney's Office has likewise been requested to take all measures necessary to 

expedite and improve the effectiveness of the investigation in order to punish the actors already identified. 

[ ... ] 

In compliance with Your Excellency's decision, the Government of Guatemala has tightened security mea­
sures in the area of Colotenango, in order to afford better protection to its inhabitants. 

• 

. , 



APPENDIX X 

DEOSION OF THE INTER-AMERICAN COURT OF 
OF DECEMBER 1, 1994 

PROVISIONAL MEASURF...S REQUESTED BY 1HE 

RIGHI'S 

INTER-AMERICAN COMMISSION ON RIGHTS 
IN 11IE MA1 ... 'ER OF GU~ -... .. &"'.ll...&.ol. 

COWTENANGO CASE 

The Inter-American Court of Human Rights, composed of the following judges: 

Rafael Nieto-Navia, President 
Hector Fix-Zamudio, Vice-President 
Alejandro Montiel-Arguello, Judge 
Maximo Pacheco-G6mez, Judge 
Hernan Salgado-Pesantes, Judge; 

a so present: 

Manuel E. Ventura-Robles, Secretary 
Ana Maria Reina, Deputy Secretary 

e nits the following decision: 

1 On June 20, 1994, the Inter-American Court of Human Rights (hereinafter «the Court") received from 
tlLe Inter-American Commission on Human Rights (hereinafter "the Commission" or "the Inter-American 
Commission") a request for provisional measures dated June 17, 1994, regarding the "Colotenango'' Case (No. 
11.212) against the Government of Guatemala (hereinafter "the Government" or "Guatemala"), which is cur­
r· !ntly before the Commission. 

:2 . The request for provisional measures is based on Articles 63(2) of the American Convention on Human 
I ights '(hereinafter "the Convention" or "the American Convention"), 76 of the Regulations of the Commission, 
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TilE COURT 

Ut .animously 

FIIDS 

th: tt it has jurisdiction to render this advisory opinion. 

ArID IS OF THE OPINION 

by a unanimous vote, 

1. That the promulgation of a law in manifest conflict with the obligations assumed by a State upon 
ra· ifying or acceding to the Convention is a violation of that treaty. Furthermore, if such violation affe cts 
th! protected rights and freedoms of specific individuals, it gives rise to international responsibility for the 
St: .te in question. 

2. That the enforcement by agents or officials of a State of a law that manifestly violates the 
Cc ·nvention gives rise to international responsibility for the State in question. If the enforcement of the 
la· vas such constitutes an international crime, it will also subject the agents or officials who execute that 
la· v to international responsibility. 

D• >ne in Spanish and English, the Spanish text being authentic, at the seat of the Court in San jose, Costa Rica, 
th s ninth day of December, 1994. 

(s) Hector Fix-Zamudio 

(s) Rafael Nieto-N a via 
President 

(s) Alejandro Montiel-Argi.iello 

(s) Miximo Pacheco-G6mez (s) I-fernan Salgado-Pesantes 

(s) Manuel E. Ventura-Robles 
Secretacy 
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IV 

51. The second question posed by the Commission refers to the duties and responsibilities of the agents or 
offic als of a State who enforce a law that violates the Convention. 

52. International law may grant rights to individuals and, conversely, may also determine that certain acts 
or 01 nissions on their part could make them criminally liable under that law. In some cases, that responsi­
bilit} is enforceable by international tribunals. In that sense, international Ia w has evolved from the classical 
doct ine, under which international law concerned itself exclusively with States. 

53. Nevertheless, at the present time individual responsibility may only be invoked for violations that are 
defir ed in international instruments as crimes under international law, such as crimes against peace, war 
crim• ~s, and crimes against humanity or genocide, which, of course, also affect specific human rights. 

54. As far as the above mentioned international crimes are concerned, it is of no consequence that they are 
com nitted by enforcing a law of the State to which the agent or official belongs. The fact that the action com­
plies with domestic law is no justification from the point of view of international law. 

55. What has been said in the foregoing paragraphs is reflected in various international instruments. Thus, 
for e x:ample, in its Resolution No. 764 of 13 July 1992 regarding the conflict in the former Yugoslavia, the 
Secu ~ity Council of the United Nations reaffirmed that "persons who commit or order the commission of grave 
brea ;hes of the Conventions [of GenevaJ 19491 are individually responsible in respect of such breaches." 

Ther ~after, the Security Council adopted Resolution No. 808 of 22 February 1993 approving the establishment 
of d te International Tribunal to Prosecute Persons Responsible for Serious Violations of International 
Hurr anitarian Law Committed in the Territory of the Former Yugoslavia since 1991. Article 7( 4) of the Statute 
of th ~ International Tribunal, approved by Security Council Resolution No. 827 of 25 May 1993, reads as fol­
lows: "Tbe fact that an accused person acted pursuant to an order of a Government or of a superior shall not 
relte. 'e btm of criminal responsibili~ but may be considered in mitigation of punishment if the International 
Trib~ 'nal determines that justice so requires." This provision is similar to Article 8 of the Charter of the 
Inter 1ational Military Tribunal or Nuremberg Charter, attached to the London Agreement of 8 August 1945. 

56. As far as concerns the human rights protected by the Convention, the jurisdiction of the organs estab­
lishe i thereunder refer exclusively to the international responsibility of states and not to that of individuals. 
Any human rights violations committed by agents or officials of a State are, as the Court has already stated, 
the r ~sponsibility of that State (Velasquez Rodriguez Case, judgment of july 29, 1988. Series C No. 4, para. 
170; Godinez Crn,z Case, judgment of january 20, 1989. Series C No. 5, para. 179). If these violations were 
also D constitute international crimes, they would, in addition, give rise to individual responsibility. However, 
it is he Court's understanding that the Commission is not asking it to resolve the issues that arise from this 
pro~ :Jsition. 

57. The Court finds that the enforcement of a law manifestly in violation of the Convention by agents or 
offic als of a State results in international responsibility for that State. If the enforcement in question consti­
tute~ an international crime, it will also subject the agents or officials who execute it to international respon­
sibility. 

58. In view of the above, 
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rn Jlgated. Non-self-executing laws simply empower the authorities to adopt measures pursuant to them. 
11 Ley do not of themselves constitute a violation of human rights. 

4: . In the case of self-executing laws, as defined above, the violation of human rights, whether individual 
01 collective, occurs upon their promulgation. Hence, a norm that deprives a portion of the population of 
S( ·me of its rights for example, because of race automatically injures all the members of that race . 

4 :. When dealing with norms that violate human rights only upon their application and to prevent such 
violations from occurring, the Convention provides for provisional measures (Art. 63(2) of the Convention, 
At. 29 of the Regulations of the Commission.) 

4~ i. The reason why the Commission may not present to the Court cases involving non-self-executing laws 
~ hich have not yet been applied is that, under Article 61(2) of the Convention, (1iln order for the C'ourt to 
h ?ar a case, it is necessary that the procedures set jorlh in Article 48 and 50 shall have been completed". For 
tl .ose procedures to be initiated, it is essential that the Commission receive a communication or petition alleg­
ir .g a concrete violation of the human rights of a specific individual. 

4 i. This requirement that the matter concern specific individuals can be inferred from Article 46(1)(b), 
~ hich provides that the petition or communication (1bel lodged within a period of six months from the date on 
tA 'hich the party alleging violation of his rights was notified of the final judgrnent", and from Article 46(2)(b), 
v hich dispenses with the exhaustion of domestic remedies and waives the requirement of the stated period 
iJ '(the party alleging violation of his rights has been denied access to the remedies under domestic law or bas 
l ~en prevented from exhausting them ... JJ 

4 7. The conclusions of the foregoing paragraphs were also arrived at by the European Court of Human 
Fights in the cases of Klass et al. Qudgment of 6 September 1978, Series A no. 28); Marckx Qudgment of 13 
]11ne 1979, Series A no. 31) and Adolf Oudgment of 26 March 1982, Series A no. 49) in interpreting the word 
" .rictim" as it is employed in Article 25 of the [European] Convention for the Protection of Human Rights and 
Fundamental Freedoms . 

.q 8. If the case were to come to the Court after the completion of the proceedings described in the relevant 
articles, the Court would have to weigh and decide whether the action attributed to the State constitutes a vio­
lltion of the rights and freedoms protected under the Convention, regardless of whether or not such action is 
< onsistent with the State's domestic law. If the Court were to find the existence of such a violation, it would 
l.ave to hold that the injured party be guaranteed the enjoyment of the rights or freedoms that have been vio­
l ned and, if appropriate, that the consequences of such violation be redressed and compensation be paid. 

~ 9. The contentious jurisdiction of the Court is intended to protect the rights and freedoms of specific indi­
., 'iduals, not to resolve abstract questions. There is no provision in the Convention authorizing the Court, 
llnder its contentious jurisdiction, to detern1ine whether a law that has not yet affected the guaranteed rights 
; .nd freedoms of specific individuals is in violation of the Convention. As has already been noted, the 
c :omm.ission has that power and, in exercising it, would fulfill its main function of promoting respect for 
: 1nd defense of human rights. The Court also could do so in the exercise of its advisory jurisdiction, pursuant 
1 o Article 64(2). 

>0. The Court finds that the promulgation of a law that manifestly violates the obligations assumed by a 
)tate upon ratifying or acceding to the Convention constitutes a violation of that treaty and, if such violation 
tffects the guaranteed rights and liberties of specific individuals, gives rise to international responsibility for 
he State in question. 
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Dar zig Territory, Advisory Opinion, 1932, P.C.l.}. , Series AlB, No. 44, p. 24; Free Zones of Upper Savoy and 
the District of Gex, Judgment , 1932, P.C.I.]., Series A/B, No. 46, p . 167 and I.C.]. Pleadings, Applicability of 
the :lbligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26 June 1947 
(Ca: .e of the PLO Mission) (1988) 12, at 31 -2, para. 47). These rules have also been codified in Articles 26 
and 27 of the 1969 Vienna Convention on the Law of Treaties. 

36. There can be no doubt that, as already stated, the obligation to adopt all necessary measures to give 
effe :t to the rights and freedoms guaranteed by the Convention includes the commitment not to adopt those 
that would result in the violation of those very rights and freedoms. 

37. As the Court has previously stated: 

A State may violate an international treaty and, specifically, the Convention, in many ways. It may do so in 

the latter case, for example , by failing to establish the norms required by Article 2. Likewise, it may adopt pro­
visions which do not confonn to its obligations under the Convention (Certain Attributes of the Inter-American 

Commission on Human Rights (Am. 41, 42, 46, 4"" 50 and 51 of the American Convention on Human Rights), 

Advisory Opinion OC-13/93 of July 16, 1993. Series A No. 13, para. 26). 

38. With regard to a State which passes a law in conflict with the Convention, the Court has already held 
that 

[w]ithin the terms of the attributes granted by Articles 41 and 42 of the Convention, the Commission is compe-. 
tent to find any norm of the internal law of a State Party to be in violation of the obligations the latter has 
assumed upon ratifying or adhering to it ... (Certain Attributes of the Inter-Atnen·can Commission on Hurnan 

Rights, supra 37, operative/ resolutory paragraph 1). 

39. As a result of the foregoing, the Commission may recommend to a State the derogation or amendment 
of a conflicting norm that has come to its attention by any means whatsoever, whether or not that norm has 
bee :1 applied to a concrete case. That determination and recommendation may be addressed by the 
Cor 1mission directly to the State (Art. 41(b)) or be included in the reports referred to in Articles 49 and 50 of 
the Convention. 

40. The same problem would be handled differently by the Court. In the exercise of its advisory jurisdic­
tior and pursuant to Article 64(2), the Court may refer to the possible violation of the Convention or of other 
treaties concerning the protection of human rights by a domestic law, or simply to the compatibility of such 
inst uments. When its contentious jurisdiction is involved, however, the analysis has to be conducted in a dif­
ferEnt manner. 

41. It should be noted, first, that a law that enters into force does not necessarily affect the legal sphere of 
spe :ific individuals. The law may require subsequent normative measures, compliance with additional con­
d.iti >ns, or, quite simply, implementation by State authorities before it can affect that sphere. It may also be, 
ho'll rever, that the individuals subject to the jurisdiction of the norm in question are affected from the moment 
it e 1ters into force. Throughout this opinion, the Court will refer to the latter as •<self-executing normsn, for 
lad ~ of a better term. 

42. If a law is non-self-executing and has not yet been applied to a concrete case, the Commission may not 
a pi ~ear before the Court to present a case against the State merely on the grounds that the law has been pro-

I 
• 

' ' I 



-97-

2~ :. Furthermore, the Court has already stated that the mere fact that there exists a dispute between the 
C )mmission and a Government regarding the meaning and, now, the application of a given provision 
ol · the Convention "does not justify the Courl to decline to exercise its advisory jurisdiction ... " (Restrictions to 
tl e Death Penalty (Arts. 4(2) and 4(4) American Convention on Human Rights), Advisory Opinion OC-3/83 
ol· September 8, 1983. Series A No. 3, para. 39). Consequently, if the Commission is of the opinion that the 
aJ nendment to the Constitution of Peru could constitute a manifest violation of the obligations of that State 
u1der the Convention, it may avail itself of that circumstance to request an advisory opinion of a general 
n: Lture. What the Commission may not do is seek to have a contentious case before it decided by the Court 
tt rough its advisory jurisdiction, since that jurisdiction, by its very nature, does not provide the State with the 
o; >portunities to defend itself that are granted under the contentious jurisdiction. 

2~ 1• In view of the above, the Court believes that, on this occasion, it must limit its response to the ques­
ti~ >ns posed in the request for advisory opinion, without addressing the interpretation of Article 4, paragraphs 
2 (in fine) and 3 of the Convention which are cited in the cover note and in the considerations that gave rise 
tc the request. The Court also should not concern itself with the interpretation of Article 140 of the New 
C )nstitution of Peru mentioned by the Commission and cited as the reason for its advisory opinion request. 
Ir the oral arguments before the Court, the Commission itself only referred to these provisions tangentially 
aJ Ld restricted its comments to developing or defending the two specific questions posed in its advisory opin­
ic n request. 

3( 1• Having disposed of the foregoing, the Court will now analyze the advisory opinion request. 

m 

3·. The first question posed by the Commission refers to the legal effects of a law that manifestly violates 
tt e obligations the State assumed upon ratifying the Convention. In responding to this question, the Court 
will apply the word "law" in its material, not formal, sense. 

3: :. The question implicitly refers to the interpretation of Articles 1 and 2 of the Convention, which set forth 
tl e obligation of the States Parties to respect the rights and freedoms recognized therein and to ensure their 
fr ~e and full exercise to all persons subject to their jurisdiction, and to adopt, if necessary, such legislative or 
o her measures as may be necessary to give effect to those rights and freedoms. 

3: '· It follows that if a State has undertaken to adopt the measures mentioned above, there is even more 
n ason for it to refrain from adopting measures that conflict with the object and purpose of the Convention. 
T 1e latter would be true of the "laws" to which the question posed by the Commission refer. 

3· L The question refers only to the legal effects of the law under international law. It is not appropriate 
f< ·r the Court to rule on its domestic legal effect within the State concerned. That determination is within the 
e: ~elusive jurisdiction of the national courts and should be decided in accordance with their laws. 

3 ;, International obligations and the responsibilities arising from the breach thereof are another matter. 
P 1rsuant to international law, all obligations imposed by it must be fulfilled in good faith; domestic law may 
n )t be invoked to justify nonfulfillment. These rules may be deemed to be general principles of law and have 
b ~en applied by the Permanent Court of International Justice and the International Court of Justice even in 
c Lses involving constitutional provisions (Greco-Bulgarian "Communitiesn, Advisory Opinion, 1930, P.C.I.J., 
S ~ries B, No. 17, p.32; Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the 
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enjo red by that domestic provision within the legal code of the state in question. 

23. The interpretative work that the Court must carry out in exercising its advisory jurisdiction seeks to not 
only throw light on the meaning, object and purpose of the international norms on human rights but, above 
all, t :> provide advice and assistance to the Member States and organs of the OAS in order to enable them to 
fully and effectively comply with their international obligations in that regard. Indeed, the interpretations 
shot ld contribute to the strengthening of the system for the protection of human rights. As the Court stated 
in iu first opinion, · 

[t]he advisory jurisdiction of the Court is closely related to the purposes of the Convention. This jurisdiction is 

intended to assist the American States in fulfilling their international human rights obligations and to assist the 

different organs of the inter-American system to carry out the functions assigned to them in this field. It is obvi­

ous that any request for an advisory opinion which has another purpose would weaken the system established 
by the Convention and would distort the advisory jurisdiction of the Court. (<{Other Treaties" Subject to the 

Advisory jurisdiction oftbe Court(Art. 64American Convention on Human Rights), Advisory Opinion OC-1/82 

of September 24, 1982. Series A No. 1, para. 25.) 

24. In the instant case, although the considerations giving rise to the interpretation requested by the 
Carr. mission regarding Article 4, paragraphs 2 (in fine) and 3) of the American Convention relate to the amend­
men: of the Constitution of Peru, which expanded the number of cases for which the death penalty can be 
app1 ied, it is evident that the Commission is not here requesting a statement as to the compatibility of that 
pro~ision of Peru's domestic law with the above mentioned provision of the Convention. On the contrary, 
the < tuestions posed by the Commission make no reference to that provision. They are general in nature and 
cone ern the obligations and responsibilities of the States or individuals who promulgate or enforce a law man­
ifest yin violation of the Convention. Consequently, the Court's response would apply not only to Article 4 
but : tlso to all other provisions that proclaim rights and freedoms. 

25. The Court considers that the Commission has standing to present the instant request for an advisory 
opir ion based on Article 64(1) of the Convention, since it neither seeks nor requests an express statement 
rega ~ding the compatibility of a domestic law of a State with the provisions of the American Convention. 
Rath ~r, in the exercise of the mandate which the Convention itself entrusts to the Commission in its Article 
41, the Commission may, in addition to other functions and powers, '{make recommendations to the govern­
mer; ts of the member states, when it considers such action advisable, for the adoption of progressive measures 
in fi rvor of human rights wtthin the framework of their domestic law and constitutional provisions .... " Under 
thos ~ circumstances, the advisory jurisdiction of the Court can and should constitute a valuable support to 
enal •le the Commission {'to carry out the junctions" assigned to it. 

26. With regard to the issue raised by the Government of Costa Rica in its observations regarding the "draft'> 
nature of the text of the Peruvian Constitution, cited as the basis for the advisoty opinion request. the con­
clus ons set forth by the Court up to this point render it unnecessary to examine this contention. 

27. Accordingly, the requirement contained in Articles 51(1) and 51(2) of the Rules of Procedure that the 
advisory opinion request shall identify the considerations giving rise to the request should be interpreted as 
indi ~ating that advisory opinion requests dealing with academic issues that do not meet the objectives of the 
advj sory function of the Court as it has been defined, should be ruled inadmissible. This does not mean that 
disguised contentious cases may be submitted as requests for advisoty opinions, nor that the Court must ana­
lyze and rule on the considerations giving rise to the request; instead, it must weigh whether the issue raised 
rela es to the aims of the Convention, as in the instant request. 
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5 l(1) and 51(2) of the Rules of Procedure, which stipulate that requests for an advisory opinion shall state 
~ ith precision the specific questions on which the opinion of the Court is sought, identify the considerations 
g ving rise to the request and provide the name and address of the Delegate. 

l ~. The governments of Peru and Costa Rica, in their respective observations and before addressing the 
n .erits of the Commission's advisory opinion request, touch on aspects relating to its admissibility. The 
C overnment of Peru warns of ((the IACHR's [Inter-American Commission's] apparent intention of seeking to 
o'?tain from the Honorable Court an indirect opinion on a domestic Pernvian law through a request for an 
a ivisory opinion filed by an organ of the regional system (the IACHR) which does not have the power to make 
ti ,is type of consultation} since it is prevented from so doing by paragraph 2, Article 64 of the Convention." 
Costa Rica, for its part, considers that in view of the fact that "at tbe time that the IACHR.filed the request, the 
11ew Constitution of Pern had not yet entered into effect ... the Constitution in question must be deemed to be 
a Draft Constitution. "' That Government then goes on to transcribe part of an Opinion rendered by the 
Court, according to which (pursuant to the powers conferred on it by Arlicle 64(2) [of the American 
C ~nventiont the Court may render advisory opinions regarding the compatibility of (draft legislation ' with the 
( 'onvention. '' (1/ A Court H.R., Internattonal Responsibility for the Promulgation and Enforcement of Laws in 
~ iolation of the Convention (Arts. 1 and 2 of the American Convention on Human Rights), Advisory Opinion 
C C-12/91 of December 6, 1991. Series A No. 12, para. 22.) 

1 ). The Court notes that the Governments of Peru and Costa Rica both characterize the advisory opinion 
request presented by the Commission as one governed by Article 64(2) of the American Convention, that is , 
a ; an analysis of the compatibility of the domestic laws of Member States with the aforementioned intema­
t1 Jnal instrument. The Commission, however, bases its request on Article 64(1), under which it is authorized, 
v ithin its sphere of competence, to request the interpretation of the Convention or of other treaties concern­
iltg the protection of human rights in the American states. 

2). Before considering whether it is appropriate to address the merits of the issues raised by the 
Commission, the Court must detennine the nature of the advisory opinion request presented to it and the 
s anding of that organ of the inter-American system to submit the request. 

21. The Court considers, first, that Article 64(1) of the American Convention grants it full authority to inter­
}: ret the Convention and other human rights treaties that are binding on the American states, and that 64(2) 
empowers it to analyze the compatibility of the domestic laws of the States with such instruments; however, 
t 1e purpose of its advisory jurisdiction cannot be diverted to aims other than the protection of the rights and 
f eedoms guaranteed by the Convention. 

2 2. Under the first hypothesis mentioned above, that is, the one regarding Article 64(1) of the Convention, 
t 1e advisory jurisdiction of the Court may be invoked by either a member state of the OAS or by the organs 
I sted in Chapter VIII of the Charter of the OAS, as amended by the 1985 Protocol of Cartagena de Indias -
among them, the Commission but only within their spheres of competence . Under the second hypothe­
sis, on the other hand, a cursory reading of the Convention indicates that the Court may only be consulted 
l y the member states of the OAS and then only as regards their own domestic laws. In exercising its advi­
~ ory jurisdiction, the Court is not empowered to interpret or define the scope of the validity of the domestic 
ltws of the States Parties, but only to address their compatibility with the Convention or other treaties con­
< erning the protection of human rights in the American states. Even then, it can only do so at the express 
1 ~quest of one of those States, as provided by Article 64(2) of the American Convention. In the event of a 
t up posed violation of the international obligations assumed by the States Parties resulting from a possible con­
flict between the provisions of their domestic law and those contained in the Convention, the former will 
l•e evaluated by the Court in contentious cases as simple facts or expressions of intent which can only be 
, ddressed as they relate to the conventions or treaties concerned, regardless of the importance or hierarchy 
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Cflhe new Constitution of Peru had not yet entered into effect. .. As a result, the Constitution in question must 
be deemed to be a "Draft Constitution., . . . mhe request presented by the IACHR regarding the compatibility 
of the Draft Constitution of Peru with the aforementioned articles of the American Convention on Human Rights 
is perlectly admissible. 

LW.Iithout undermining the questions posed by the lACHR to the Court, the substantive problem here is iden­
tical to that already decided by the Court in its Advisory Opinion OC-3/83 of September 8, 1983. Consequently, 
the Court's responses on that occasion are still valid and applicable to the facts which led to the instant adviso­
ry opinion request ... 

14. The Government of Brazil, for its part, submitted the following observations: 

[ .. .] 

Com rela~o a primeira questao formulada pela Comissao, embora a mesma tenha sido feita em tese, e de se 
precisar que com a mera edir;ao da Constituic;ao de 1993, nao houve por parte do Peru violac;ao das obrigac;6es 
contraidas em razao deter ratificado a Convenc;ao em causa ... Primeirarnente, a simples edic;ao de lei em con­
trano nao seria violadora de obrigac;6es intemacionais, pois seria necessaria, para que tal violac;ao se estabele­
cesse, a concretizar;ao de suas disposic;6es. Em segundo lugar, o imago do problema resolvese pela teoria que 
cada Estado siga em materia de hierarquia de leis ... 

A resposta a segunda questao fonnulada pela Comissao varia segundo o prisma em que se coloca o inter­
locutor. Constitucionalmente falando , OS agentes e funcionarios do Estado estao adstritos a Constituir;ao, nao 
podendo buscar supedaneo mesmo em convenc;6es intemacionais em que o Estado seja parte , para descumpri­
la. do-se a problematica sob a 6tica intemacional, a visao seria inversa ... Contudo, o caso concreto 
posto pela Contitui~ao peruana vigente nao se enquadra perfeitamente... Quem e como responderia no Peru, 
se esse pais, sem denunciar a Conven~ao Americana sobre Direitos Humanos, viesse a condenar e executar 
alguem em virtude de terrorismo? Os constituintes que estabeleceram o artigo 140 da Constitui~ao vigente Clem­
bre-se que a mesma acabou p::>r ser aprovada em referendo popular), os juizes que pronunciaram a sentenc;a 
ou quem efetivamente a executou? 

15. By note of January 21, 1994, the Government of Peru requested the Court to consider a new petition 
bee a use "the IACHR has amended its written request in the oral arguments it presented at the Public Hearing. " 
Th( Government requested: 

That the written request presented by the IACHR be deemed inadmissible insofar as it refers directly or indi­
rectly to the domestic laws of Peru (Art. 140 of the 1993 Constitution) , pursuant to Article 64(2) of the American 
Convention on Human Rights, as well as similar norms set forth in the relevant Statutes and Rules of Procedure ... 
(underlined in the original) 

n 

16. This request for an advisory opinion has been submitted to the Court by the Commission pursuant to 
the powers conferred upon it under Article 64(1) of the Convention. 

17. The request presented by the Commission complies with the formal requirements enunciated in Articles 
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2 of Article 64 of the Convention, which is the provision applicable to the instant case .... [l]t is evident that the 
IACHR seeks to obtain indirectly what it is prevented from achieving directly by the aforementioned provision 
of the Convention. 

{. .. ] 

b. Formal requlremems of a request for advisory opinion 

As for the requirement to identify the provisions to be inte.rpreted, ... the IACHR's intention is to have the 
Honorable Court render an opinion on a presumed incompatibility or contradiction between that provision of 
the Convention [Article 4, paragraphs 2 (in fine) and 3} and the domestic laws of Peru. The IACHR, we repeat, 
lacks the authority to resort to the Inter-American Court of Human Rights fo r tllis purpose. 

As for the considerations which gave rise to the request, ... the issue ... concerns the apparent incompatibility 
between the obligations imposed by the Convention and the scope of domestic laws. As has been dearly 
explained, this is a situation in which the IACHR has no functional legitimacy or standing. 

[ ... ] 

c. SUbstantive issues of the IACHR request 

[W]hen the IACHR declares that a domestic law of Peru is in violation of the Convention, it is anticipating judg­
ment, prejudging and assuming functions which have not been conferred upon it 

The request for an advisory opinion was submitted to the Honorable Court on November 9, 1993, as evidenced 
by the date of receipt. In other words, it was filed when the official results of the national referendum on the 
new Peruvian Constitution which does, indeed, contain a new provision regarding capital punislunent­
were as yet not known. Hence, it was not known with any degree of certainty whether or not the Constitution 
would be approved; but the IACHR nevertheless went ahead with a request for an advisory opinion regarding 
a provision contained in a new body of law that had no effect whatsoever. 

The entire text of the IACHR's request is drafted as though the last part of Article 140 of the new Constitution 
of Peru did not exist. That portion dearly states that the promulgation of any new norn1s relating to the death 
penalty would be subject to their adoption "in ce with the laws and treaties to which Pyu is a 
party." There can be no doubt that this constitutional provision could under no circumstances exclude the 
American Convention on Human Rights ... (underlined in the original) 

and in this regard requested the Court to 

[. .. } 

refuse to render the opinion sought, in line with the precedent established in its own Advisory Opinions; or, 
alternatively, that the request be held inadmissible because of the lack of standing of the IACHR, because of 
defects in the manner of its presentation or, if applicable, inadmissible on the merits, insofar as the request of 
the IACHR seeks the interpretation of a domestic norm of Peruvian law, for which it has no standing. 

[. .. 1 

13. In its written observations, the Government of Costa Rica submitted that: 
[...] 
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Sergio Tapia, Advisor 

For lle Center for Justice and International Law (CE]IL): 

] ose Miguel Vi van co 

Alsc present as observers: 

For :he Government of Argentina: 

Bernardo Juan Ochoa, Counselor of the Embassy of the Republic of Argentina to the Government of 
Costa Rica 

For :he Government of Brazil: 

Izacyl Guimaraes Ferreira, Head of the Cultural Section of the Embassy of Brazil to the Government 
of Costa Rica. 

The Latin American Network of Catholic Lawyers (RIAC) did not appear at the public hearing. 

I 

12. By note of December 29, 1993, the Government of Peru presented its observations on the advisory 
opiJ lion request. Its legal analysis of the request was based on three factors: 

[ .. .] 

a. Standing of the party to request an advisory opinion from the Court. 

The IACHR, as a organ of the invokes the procedure set forth in paragraph 1 of 
Article 64; however, it encroaches on an area that is reserved exclusively to States whose domestic laws are 
involved, something contemplated in another provision (paragraph 2 of that same Article 64) . . . [whose !atio 

legisj is to spell out in a manner that leaves no room for doubt that only States - whose domestic laws are at 
issue are empowered to resort to the Court's advisory jurisdiction when there is a perceived incompatibility 
between one of their domestic norms and the Convention. 

[P)rocedurallogic has been distorted in the IACHR's request. ·mat organ of the Inter-American system makes 
express reference to a domestic Peruvian situation and seeks to indirectly question a national law, namely, the 
new no1m contained in Article 140 of the new Constitution of Peru ... 

To admit the advisory opinion request under these conditions would be to set an unfortunate precedent, in the 
sense that it would encourage disproportionate interference in the domestic legislative mechanisms of the 
Member States of the OrganiZation of American States by an organ that is a part of that system . . . Consequently, 
the IACHR's request is inadmissible because that body does not have the standing to address the Honorable 
Court, in view of the fact that the matter at issue is the exclusive concern of the States, as provided in paragraph 
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and pursuant to a final judgment rendered by a competent court and in accordance with a law establishing such 
punishment, enacted prior to the commission of the crime. The application of such punishment shall not be 
extended to crimes to which it does not presently apply. 

3. The death penalty shall not be reestablished in states that have abolished it. 

3. According to the Commission, the advisory opinion request relates to its sphere of competence, as stip-
ulated under Articles 33, 41 and 64(1) of the Convention. 

4. The Commission appointed Professor W. Michael Reisman to seiVe as its Delegate. 

5. In a note dated November 11, 1993, acting pursuant to Article 54(1) of the Rules of Procedure of the 
C )Urt (hereinafter 'the Rules of Procedure"), the Secretariat of the Court requested written observations and 
rt levant documents on the issues involved in the instant proceedings from the Member States of the 
C rganization of American States (hereinafter "the OAS") and, through the Secretary General, from the organs 
li ;ted in Chapter VIII of the Charter of the OAS. 

6 The President of the Court (hereinafter ''the PresidenC) directed that the written observations and other 
n :levant documents be filed with the Secretariat before December 31 , 1993. 

7 Observations were received from the governments of Peru, Costa Rica and Brazil. 

8 The following non-governmental organizations, acting as alllici ,uriae, also submitted their views on the 
rc ~quest: the Center for Justice and International Law (CE]lL Centro por la Justicia y el Derecho 
!1 tternacional) jointly with Americas Watch, . and the Andean Commission of Jurists (Comisi6n An dina de 
]1aristas). In addition, Professors Antonio Augusto Can~ado Trindade, of the University of Brasilia and the Rio­
franco Institute, Brazil, and Beatriz M. Ramacciotti, of the Pontifical Catholic University of Peru, presented 
.amici curiae briefs expressing their opinions. 

S. Acting upon instructions of the President and by notes dated january 3, 1994, the Secretariat summoned 
t 1e Member States and OAS organs to a public hearing, which was held at 9:30 hours on january 21, 1994. 

1 0. The President authorized the following international, non-governmental organizations to participate in 
t 1e hearing:Americas Watch; the Center for Justice and International Law (CEJIL); the Andean Commission of 
J Jrists and the Latin American Network of Catholic Lawyers (RLAC Red Latinoamericana de Abogados 
< :at6licos). By note of January 19, 1994, the Andean Commission of Jurists reported that, for reasons beyond 
i :s control, its representative would be unable to appear at the public hearing. 

: 1. The following persons came before this public hearing: 

J ~or the Inter-American Commission on Human Rights: 

W. Michael Reisman, Delegate 
Domingo E. Acevedo, Delegate 
] anet Koven-Levitt, Advisor 

?or the Government of Peru: 

Beatriz Ramacciotti, Agent 
Juan Garland Combe, Advisor 
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mE COURT 

cor 1posed as above, 

renders the following Advisory Opinion: 

1. The Inter-American Commission on Human Rights (hereinafter "the Commission" or "the Inter-American 
Co: nmission"), by note of November 8, 1993 and pursuant to Article 64(1) of the American Convention on 
Hunan Rights (hereinafter "the Convention" or "the American Convention"), submitted to the Inter-American 
Co ut of Human Rights (hereinafter "the Court") a request for an advisory opinion couched in the following 
ter: ns: 

1. Insofar as the international obligations of a State Party to the American Convention on Human Rights 
are concerned, what are the legal effects of a law promulgated by such State that manifestly violates the oblig­
ations it assumed upon ratifying the Convention? 

2. What are the duties and responsibilities of the agents or officials of a State Party to the Convention 
which promulgates a law whose enforcement by them would constitute a manifest violation of the Convention? 

2. In the request for the advisory opinion, although not in the questions themselves, the Commission indi­
cat .es that the interpretation sought relates to Article 4, paragraphs 2 (in fine) and 3 of the Convention, and 
th~ t the following consideration gave rise to it: 

... mhe inclusion of a provision in Article 140 of the new Constitution of Peru which, in violation of Article 4, 
paragraphs 2 and 3, of the American Convention, extends the application of the death penalty to crimes which 
were not subject to such a penalty under the Political Constitution that entered into force in 1979 .... Under the 
Political Constitution of 1979, the death penalty in Peru was applicable exclusively to the crime of treason against 
the state in time of external war. 

In the arguments advanced by the Commission, reference is made to the following provisions of Peruvian law: 

Article 235 of th~ Political Constitution of 1979: 

There shall be no death penalty, except for treason against the state in time of external war. 

i}rtide 14Q of th~ new .. Peruvian Constjtution: 

The death penalty shall only be imposed for the crime of treason against the state in time of war, and for the 
crime of terrorism, in accordance with the laws and treaties to whjch Peru is a party. 

At td to the following Article of the Convention: 

Article 4 American Convention 

[. .. ] 

2. In countries that have not abolished the death penalty, it may be imposed only for the most serious crimes 
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In regards to the alleged threats, the Government of Colombia must express that while on the basis of the 
go )d faith principle it must presume such allegations to be true, to date no criteria has been submitted which 
we •uld make it possible to relate such threats to the proceedings currently being conducted before the 
He norable Court, let alone to establish responsibility against the Colombian State, an affirmation that we 
re~ pectfully but strongly reject. Instead, it is appropriate to stress that the alleged witnesses have constantly 
ap )eared as not being truthful in their statements, and that on the basis of their contradictory versions it is 
no . possible to detennine who may possibly be responsible, let alone the liability of the Colombian State, 
wl ich makes it possible to conclude that, in regards to some of the witnesses, the alleged threats would be 
gr< undless by virtue of these proceedings. 

Notwithstanding, this shall be later submitted to deliberations, arid, as is logical, the Government of Colombia 
respectfully observes the decisions made by the Honorable Court; but in order for the protection requested 
to Je effective, immediate collaboration is required, by the persons mentioned, with the Colombian authori­
tie~ responsible for providing such protection. 

In regards to the statement of Mr. Norberta Baez-Baez, again the Government of Colombia does not have 
objections to submit, since, as I had the opportunity to state at the public hearing, it is the party with the great­
est amount of interest in finding the truth about such events. In the same sense it would be convenient that 
a < leposition be taken from Diego Heman Velandia-Pastrana, a witness mentioned by the Honorable 
Co: omission, who expressed fears arising form threats before the Colombian authorities. Provided his dispo­
siti· )n to depose is appropriate, the occasion on which Arias-Alturo and Baez-Baez would make their state­
me 1ts could also be taken advantage of to hear Diego Hernan Velandia-Pastrana. 

Ma r I renew to His Excellency the assurances of my highest esteem. 

(s) faime Bernal Cuellar 
Spc cial Agent 

l 

I 
' 



S2 ntafe de Bogota, December 8, 1994 

H E. Hector Fix-Zamudio 
P1esident 
In ter-American Court of Human Rights 

D ~ar Mr. President, 

APPENDIX VIII 

I tm honored to transmit to Your Excellency an answer to the notes of December 7th and 8th signed by 
S< ·cretary Manuel Ventura-Robles. 

\"X ith respect to the first one, where notification is made concerning the provisional measures requested by 
tl e Commission, I have transmitted it to the competent authorities so they can provide the pertinent security 
rreasures. 

I nust, nevertheless, clarify to Your Excellency that the Government of Colombia has always been willing to 
C< •llaborate with all persons who justifiedly request protection or a security watch, as in the case of Maria 
N )delia Parra, who is currently enjoying security protection that was requested some time ago. She expressed 
b ~fore the Honorable Court that she refused to be included in the program of prote ction to victims and wit­
n ~sses of the Nation's Office of the Attorney General, which is not consistent with the representations of the 
H onorable Commission . 

T) the best of my knowledge, the persons cited have not recently applied for protection to the Colombian 
a·1thorities nor have they reported to such authorities any type of harassment or threat, which is indispens­
a· )le in order for the security bodies to be able to adopt the adequate measures. 

It is also necessary to recall that persons like Elida Gonzalez-Vergel directly expressed to the Honorable Court 
tl tat they had not been the victims of threats; also, that Javier Paez, a former M-19 militant who benefitted 
f1 om amnesty, is currently a member of the Administrative Security Department (DAS) and, to the best of my 
knowledge, he has not made any report to this body concerning the alleged threats . 

F :)f its part, the Nation's Office of the Attorney General decided, with respect to Gonzalo Arias-Alturo, to in ten­
s fy the security measures since his latest statement. In the same manner the Vice-Minister of Foreign Affairs, 
I 1r. Camilo Reyez-Rodriguez, informed me on December 9 (sic) of this year, that he had requested the Nation's 
C )ffice of the Attorney General to adopt the pertinent measures to protect the persons mentioned by the 
I fonorable Court. 
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. 
D:-!CIOES: 

1. To transmit the request of the Commission to the Government of Colombia so that it may without 
d< lay adopt all necessary measures to protect the right to life and the physical integrity of GONZALO ARIAS 
ALTIJRO, JAVIER PAEZ, GUILLERMO GUERRERO ZAMBRANO, ELIDA GONZALEZ VERGEL and MARIA 
N 1 )DELIA PARRA. 

2. To request the Government of Colombia to inform the Court regarding the measures it has adopted 
in compliance with this decision and to keep those measures in force for as long as the circumstances giving 
ri~ e to them continue to prevail. 

D )ne in Spanish and English, the Spanish text being authentic, at the seat of the Court in San jose, Costa Rica, 
this seventh day of December, 1994. 

(s) Rafael Nieto-Navia 

(s) Hector Fix-Zamudio 
President ad hoc 

(s) Alejandro Montiel-Arguello 

(s) Maximo Pacheco-G6mez (s) Heman Salgado-Pesantes 

(s) Manuel E. Ventura-Robles 
Secretary 
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who testified about the radio conversation between the patrol that detained them and Morrison Base, enquiring 
about what they should do with Isidro and Maria del Carmen; 

3. Mr. Guillemto Guerrero Zambrano, who, after the disappearance of Isidro and Maria del Carmen, 
participated in all the efforts carried out in the area which led to the gathering of direct evidence incriminating 
their captors; 

4. Mrs. Elida Gonzalez Vergel, the last person to see Isidro and Maria del Carmen alive, who testified 
that she saw them in the custody of the army patrol; 

5. Mrs. MarJ.a Nodelia Parra, the conunon-law wife of Isidro Caballero and the person who initiated all 
the efforts to find him alive and to demonstrate the responsibility of those who participated in his detention and 
subsequent disappearance. 

3. In support of its request, the Commission affirms that: 

As the Court has been infotmed, the above mentioned persons have been under constant threats 
and there is fear for their lives and their physical integrity because they received warnings of reprisals if they 
were ever to testify before the Inter-American Court of Human Rights against members of the Colombian Anny, 
as indeed they have . 

CONSIDERING THAT: 

1. Article 63(2) of the Convention provides that, [i}n cases of extreme gravtty and urgency, and when 
n ?Cessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deetns 
pf ·rttnent tn matters tt has under consideratton. Article 24 of the Rules of Procedure of the Court, for its part, 
p1 ovides that such measures may be ordered by the Court either on its own motion or at the request of a 
p: Lrty at any stage of the proceeding. 

2. Article 1(1) of the American Convention proclaims the obligation of the States Parties to respect the 
ri ~hts and freedoms recognized in that treaty and to ensure their free and full exercise to all persons subject 
t< their jurisdiction. 

3 In the present circumstances and in view of the fact that the request comes from the Commission, the 
C Jurt accords credibility to these statements and finds that they endow the situation prima facie with the char­
a ~teristics of extreme gravity and urgency that justify adoption by the Court of whatever provisional measures 
it deems necessary to a void irreparable damage to the persons on whose behalf they have been requested. 

i'JOW, 1HEREFORE: 

1HE INTER-AMERICAN COURT OF RIGHTS, 

t•ased on Article 63(2) of the American Convention on Human Rights and exercising the authority conferred 
< •n it by Article 24 of its Rules of Procedure, 
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RIGHTS 

PROVISIONAL MEASURES REQUESTED BY THE 
INTER-AMERICAN COMMISSION ON RIGHTS 

IN TilE MA'rfER OF COlOMBIA 

CABAI.IERO DELGADO AND SANTANA CASE 

The Inter-American Court of Human Rights, composed of the following judges: 

· a] 50 present: 

Hector Fix-Zamudio, President ad hoc 
Rafael Nieto-Navia, judge 
Alejandro Montiel-Arguello, Judge 
Maximo Pacheco-G6mez, Judge 
Heman Salgado-Pesantes, Judge; 

Manuel E. Ventura-Robles, Secretaty 
Ana Maria Reina, Deputy Secretaty 

e: nits the following decision: 

V 'IIEREAS: 

1 On December 6, 1994, the Inter-American Court of Human Rights (hereinafter "the Court) received 
fi om the Inter-American Commission on Human Rights (hereinafter "the Commission)' or "the Inter-American 
Commission") a request for provisional measures dated December 4, 1994, regarding the Caballero Delgado 
and Santana Case against the Government of Colombia, currently before the Court. 

2. The Commission requests that the Court require the Government of Colombia to adopt precautionary 
r 1easures to protect the lives and physical integrity of the following witnesses: 

1 . Fonner soldier Gonzalo Arias Alturo, detained in the Jail of Bucaramanga) who directly accused cer-
tain officers of the Colombian Army of participating in the events; 

2. Mr. Javier Paez, also captured by the Army the day after Isidro and Maria del Carrnen were detained, 
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Washington, D.C. December 4, 1994 

T· > the President of the Court: 

On behalf of the Inter-American Commission on Human Rights, I have the honor to fonnally confirm 
tl e request for provisional measures to protect the witnesses who participated in the evidentiary hearing held 
fr Jrn November 28 to 30, 1994, in the matter of the case against the Government of Colombia involving the 
d ~tention and disappearance of Isidro Caballero and Maria del Carmen Santana. As the Court has reason to 

k tow, some of the witnesses who presented evidence regarding the responsibility of agents of the State of 
C Jlombia in the events reported in the petition are in serious danger. 

Specifically, the Commission hereby requests precautionary measures to protect the lives and physi­
c: tl integrity of the following witnesses: 

1. Fonner soldier Gonzalo Arias Alturo, detained in the jail of Bucaramanga, who directly 
accused certain officers of the Colombian Army of participating in the events; 

2. Mr. Javier Paez, also captured by the Army the day after Isidro and Maria del Carmen were 
detained, who testified about the radio conversation between the patrol that detained them and 
Morrison Base, enquiring about what they should do with Isidro and Maria del Carmen; 

3. Mr. Guillenno Guerrero Zambrano, who, after the disappearance of Isidro and Maria del 
Carmen, participated in all the efforts carried out in the area which led to the gathering of direct evi­
dence incriminating their captors; 

4. Mrs. Elida Gonzalez Verge I, the last person to see Isidro and Maria del Carmen alive, who tes-
tified that she saw them in the custody of the army patrol; 

5. Mrs. Maria Nodelia Parra, the common-law wife of Isidro Caballero and the person who ini­
tiated all the efforts to find him alive and to demonstrate the responsibility of those who participated 
in his detention and subsequent disappearance. 

As the Court has been informed, the above mentioned persons have been under constant threats and 
t 1ere is fear for their lives and their physical integrity because they received warnings of reprisals if they were 
<: ver to testify before the Inter-American Court of Human Rights against members of the Colombian Army, as 
i 1deed they have. 

Please accept, Mr. President, the expressions of my highest consideration. 

(s) Leo Valladares-Lanza 
Delegate of the Inter-American Commission 

on Human Rights 



" 
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[one in Spanish and in English, the Spanish text being authentic, at the seat of the Court in San Jose, Costa 
R LCa, this twenty-second day of June, 1994. 

(s) Hector Fix-Zamudio 

(s) Rafael Nieto-N a via 
President 

(s) Alejandro Montiel-Arguello 

(s)Maximo Pacheco-G6mez (s)Hernan Salgado-Pesantes 

(s) Manuel E. Ventura-Robles 
Secretary 
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3. Article 1(1) of the American Convention sets forth the obligation of the States to respect the rights and 
lib( rties recognized in that treaty and to ensure their free and full exercise to all persons subject to their juris­
die ion; 

4. Guatemala is therefore under the obligation to adopt all necessary measures to protect the life and 
int( :grity of those persons whose rights might be threatended; 

S. As the Commission has stated in its request for provisional measures, "the threats and violations 
re1= orted" display prima facie characteristics of extreme gravity and urgency. The Court is therefore justified 
in : Ldopting whatever provisional measures it deems pertinent, in order to prevent the irreparable damage to 
these persons on whose behalf the request has been submitted; 

6. Some of the measures requested by the Commission are not aimed at <<avoid[ing] irreparable damage 
to : :>ersons"; at least, the Court has no evidence to show that they are. 

N( W, TIIEREFORE: 

TEE INTER-AMERICAN COURT OF RIGHTS, 

ba: ;ed on Article 63(2) of the American Convention on Human Rights and exercising the authority conferred 
on it by Articles 24 and 45 of the Rules of Procedure, 

DICIDES: 

1. To require the Government of Guatemala to adopt without delay all necessary measures to pro­
te< t the right to life and the personal integrity of PATRICIA ISPANEL MEDIMILLA, MARCOS GODINEZ 
PEREZ, NATIVIDAD GODINEZ PEREZ, MARIA SALES LOPEZ, RAMIRO GODINEZ PEREZ, JUAN GODINEZ 
PEREZ, MIGUEL GODINEZ DOMINGO, ALBERTO GODINEZ, MARIA GARCIA DOMINGO, GONZALO 
G<)DINEZ LOPEZ, ARTURO FEDERICO MENDEZ ORTIZ and ALFONSO MORALES JIMENEZ . 

2. To request the Government of Guatemala to adopt all necessaty measures to ensure that the afore­
me :ntioned persons may continue to reside at or return to their homes in Colotenango, providing them the 
as: ;urances that they shall not be persecuted or threatened by agents of the Government or by individuals. 

3. To request the Government of Guatemala to guarantee to Attorney PATRICIA ISPANEL MEDIMILLA 
th ~right to exercise her profession without being subjected to undue pressures. 

4. To request the Government of Guatemala to inform the Court no later than August 31, 1994, regard-
ins the measures it has adopted to comply with this order. 

5. To instruct the Secretariat of the Court to transmit the documents mentioned in the previous para­
gr 1ph to the Inter-American Commission on Human Rights. The latter shall have until October 7, 1994 to sub­
m .t its observations thereon. 

6. To summon the Inter-American Commission on Human Rights and the Government of Guatemala to 
the public hearing on this case, to be held at the seat of the Court at 15:00 hours on November 28, 1994. 

l 
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complaint is intended to intimidate those groups which are active in furthering the trial of those responsible for 
the Colotenango attacks. The denouncers point out that the complaint is without merit, since Article 387 of the 
Criminal Code defines that offense as a crime of violence and the activities of the organizations in question are 
strictly peaceful. 

19. On May 20, 1994, the two patrolmen who had been detained as suspects in the events of 
Colotenango were released on parole by court order, on their own recognizance. 

-4. In its request, the Commission describes the action: 

20. The Commission received the original petition which gave rise to this case on November 4, 1993 and 
transmitted it to the Government in accordance with the standard procedures provided in the Convention. 

Prior to that, on September 9, 1993, the Commission had visited Colotenango and some of the neighboring vil­
lages and interviewed the victims, eyewitnesses, civil patrols and other individuals regarding the events that had 
ocurred in August of that year. 

The denunciation that was transmitted to the Government sought provisional measures on behalf, particularly, 
of Messrs. MARCOS GODINEZ PEREZ, NATIVIDAD GODINEZ PEREZ, RAMIRO GODINEZ PEREZ, JUAN 
GODINEZ PEREZ, MIGUEL GODINEZ DOMINGO, ALBERTO GODINEZ, MARIA GARCIA DOMINGO, and GON­
ZALO GODINEZ LOPEZ, who had testified at the proceedings and had subsequently been subjected to persecu­
tion and threats. The private prosecutors in the case, MARIA SALES LOPEZ and ALFONSO MORALES, had also 
been subjected to the same abuses. 

21. In its reply of April26 to the Commission regarding the denunciation, the Government described the 
progress made in the judicial proceedings against the accused. The Government pointed out that only three of 
the defendants with arrest warrants had been detained and that one of the three had been released for lack of 
evidence. 

22. MARIANO GOMEZ RAMOS and MARIO LOPEZ GABRJEL, of the village of Xemal, disappeared on 
February 4, 1993, after making some purchases in the neighboring village of La Barranca. Acting on a denun­
ciation and petition regarding this matter, the Conunission on tv1arch 24, 1994 decided to request provisional 
measures on behalf of the victims. At the time of their disappearance, shots had been heard coming from the 
aforementioned civil patrols of Xemal. According to denunciations received, these patrols are terrorizing the 
local population by inspections, curlews and restrictions on their freedom of movement. The request for pro­
visional measures was delivered by the Commission to the Government of Guatemala by note of March 30 
this year, urging the latter to inform the Commission before April 15, 1994 regarding the measures taken 
and their result. To date, the Commission has received no response to its request. 

1. Guatemala ratified the American Convention on May 25, 1978, and accepted the compulsory jurisdic-
t on of the Court on March 9, 1987, pursuant to Article 62 of the Convention; 

~. Article 63(2) of the Convention provides that in cases of extreme gravity and urgency, and when nee­
~ ssary to avoid irreparable damage to persons, the Court may, at the request of the Commission, adopt such 
I rovisional measures as it deems pertinent in matters not yet submitted to its consideration; 
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The above mentioned witnesses, Mendez Ortiz and Morales Jimenez, were accused of responsibility for the 
death of the Chief of the civil patrols of the town of Xemal, Colotenango, on September 15, 1993, despite the fact 
that there is evidence that on that day the two were in an area far removed from the murder scene. 

8. Other witnesses have also received threats, among them MIGUEL MORALES MENDOZA and JULIA 
GABRIEL SIMON, who survived gunshot wounds at the Colotenango demonstration. 

9. lie. PATRICIA ISPANEL MEDIMILLA, an attorney with the Pastoral Social Office of the Diocese of 

Huehuetenango who has thoroughly documented the case and provides advice to the victims, has on at least 
three occasions been followed by a suspiciuos-looking vehicle. 

10. On May 11, 1994, a hearing was held at the Huehuetenango Court in the case against the two La 
Barranca patrols members who had been detained, Messrs. Juan Perez Godinez and Juan Diaz Garda. On that 
day, the Army brought two truckloads of patrolmen from La Barranca. They demonstrated both inside and out­
side the courtroom in an effort to intimidate the persons participating in the hearing. 

11. Eyewitnesses report that most of the patrolmen against whom arrest warrants were outstanding par-
ticipated in this demonstration, which had been organ.ized by the Army. Neither the representative of the Justice 

Department, Lie. Cecilia de Cansin.os, nor the members of the National Police who were present were willing to 

arrest them, although they were repeatedly urged to do so. 

12. The public prosecutor, Lie. de Cansinos, spent the whole of the following day in the military base of 
Huehuetenango. 

13. Two other witnesses to the Colotenango events, MARIA GARCIA DOMINGO and ALBERTO 

GODINEZ, have been formally charged with the death of a child. The trial began tluee days later, on May 14, 

1994. Alberto Godinez gave testimony proving his innocence and was released. 

14. The private prosecutor in this case, Lie. Rudio Lecsan Merida Herrera, also serves as such in the case 

against the two other witnesses ARTURO FEDERICO ORTIZ and ALFONSO MORALES JIMENEZ and is counsel 
for the defense of the civil patrolmen detained as a result of the events of Colotenango. 

15. That same week, on May 16, 1994, RAMIRO GODINEZ PEREZ, another of the witnesses of 

Colotenango whose parents had been murdered by civil patrols on September 23 (see paragraph 5), was severe­
ly beaten. As a result of the beating, Ramiro Godinez suffered serious injuries. The attack was committed by 
civil patrols and Mr. Godinez had to be hospitalized in Huehuetenango. The victim has not ftled charges for fear 

of further reprisals by the civil patrols, who can count upon the unconditional support of the authorities at the 

military base of Huehuetenango. 

16. Witness NATMDAD GODINEZ PEREZ, the sister of Ramiro Goamez, has been forced to leave the 
community because of the threats she has received. 

17. As a result of these attacks, other witnesses who had intended to testify are now refusing to come 

foiWard for fear of reprisals. 

18. Legal proceedings against the civil associations which support the demonstrators and their griev-
ances were initiated on May 16 before the Second Trial Court of Huehuetenango, charging those groups with 
sedition. It is a criminal complaint brought against the Committee of Peasant Unit (Comite de Unidad Campesina 
"CUC"), the National Coordinator of Guatemalan Widows (Coordinadora Nacional de Viudas de Guatemala 
"CONAVIGUA") and the Mayan Defense Office, all of which are charged with usedition''. It is assumed that the 

I 
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3. The Commission bases its request for provisional measures on the following: 

2. The witnesses to a violent attack carried out on August 3, 1993 by civil patrols against unarmed per-

sons who were participating in a demonstration for human rights in the city of Colotenango, Department of 

Huehuetenango, are in grave, inuninent danger. The parents of two of the witnesses to the case have been mur­

dered, while other witnesses have been seriously injured and subjected to accusations and arbitrary detention; 

others still have received death threats. At least one of the witnesses has been forced to abandon his home and 

move to another region of Guatemala. Legal actions have been instituted against the dvil associations that sup­

port them, in order to intimidate those groups. All of these abuses appear to be aimed at silencing the persons 

who, in the course of the public demonstration of August 3, 1993, witnessed the murder of human rights advo­

cate JUAN CHANAY PABLO and the attacks which injured MIGUEL MORALES MENDOZA and JUUA GABRIEL 

SIMON. 

The denunciations indicate that the danger faced by these witnesses and their relatives is posed by members 

of the armed civil patrols which go under the name of Voluntary Civil Defense Committees. These are armed 

groups which act under the control and responsibility of the Army of Guatemala. 

3. The public demonstration of August 3, 1993 in the municipal capital of Colotenango brought togeth-

er a large number of peasants from various neighboring villages. They had gathered to express their refusal to 

take part in the civil defense patrols and to protest the abuses committed by these units. The patrols have been 

repeatedly accused of responsibility for violations in previous years. In 1993, the patrols were fonnally charged 

with responsibility for a large number of violations, including the death of peasants Juan Domingo Sanchez, 

Pascuala Sanchez Domingo and Santa Domingo Sanchez. The State, however, did not conduct a thorough inves­

tigation, nor did it make any arrests as a result of those charges. 

4. From the information received by the Commission from the Government, it appears that in the actions 

filed pursuant to the attack on the Colotenango demonstrators, court orders were issued on September 9, 1993 

for the arrest of 15 civil patrol members . Nevertheless: nine months later only two of the accused have been 

detained, according to the claimants, while the rest remain at large. The denouncers indicate that officers of the 

National Police have declared that they do not dare to go into Colotenango to detain the remaining thirteen patrol 

members because they are afraid of them. The Anny, which is responsible for controlling the patrols, has for its 

part issued statements attempting to justify its failure to support the enforcement of the arrest warrants. 

5. This breakdown of the authority of the State has made it possible for the patrol members to contin-

ue to live in their corrununities and threaten the witnesses to the events of Colotenango. The failure to enforce 

the court's warrants of arrest seems to have senred as an incentive to increase the repression and harassment of 

the witnesses, because it is perceived as a symbol of the irrununity enjoyed by the patrol members, of the lack of 

interest of the authorities and of the impotence of the courts. 

6. On September 26, 1993, Andres Gcxiinez Diaz and Maria Perez Sanchez were murdered in their home 

in the village of Xemal. These two individuals had earlier been threatened by the patrols. The victims were 

the parents of witnesses RAMIRO , MARCOS and NATIVIDAD GODINEZ PEREZ. The threats they had received 

had been reported to the judicial authorities and to the Otiice of the Attorney for Human Rights, without success. 

7. On April 22, 1994, two more witnesses -ARTURO FEDERICO MENDEZ ORTIZ and ALFONSO 

MORALES JIMENEZ- were detained when they appeared before the court to make a statement, having been 

accused of homicide . According to their defenders and the organiZations presenting these denunciations, this was 

a false accusation aimed at intimidating them. The information available to the Commission indicates that these 

persons have not been released. 
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II. To request the Government of Guatemala to adopt all necessary effective measures to ensure that the 

above mentioned persons may continue to reside at or return to their homes in Colotenango, safe in the knowl­

edge that they will not be persecuted or threatened by the civil patrols or Voluntary Civil Defense Committees, or 

by military units or other agents of the State. Furthermore, that it take the necessary measures to guarantee to 

Attorney Patricia [spanel Medimilla the right to freely exercise her profession. 

III. To request the Government of Guatemala to enforce the arrest warrants issued against the remaining 

patrolmen charged as suspects in the case before the Second Trial Court of Huehuetenango involving the crimi­

nal acts committed on August 3, 1993 in Colotenango. 

IV. To request the Court to convene a public hearing as early as possible, to enable the Commission to 

describe in detail the vulnerability of the witnesses and family members of the victims, as well as the human rights 

defense attorneys in Colotenango, Huehuetenango. This hearing will also provide the Government of Guatemala 

with the opportunity to inform the Court regarding the concrete measures it has taken to solve the crimes charged, 

to punish those responsible and to prevent the recurrence of these threats and attacks against the witnesses, the 
family members of the victims and the human rights defense attorneys in the case. 

V. To request the authorities of the Guatemalan Government to issue a public statement to be broad-

cast by the principal meclia outlets of the country, recognizing, first, the legitimacy of civil organizations such as 

CONAVIGUA, CUC and CONDEG (National Coordinator of Displaced Persons of Guatemala), whose members 

have suffered, and continue to suffer, persecution because of their opposition to the abuses committed by state 

organizations such as the so-called Defense Patrols. The statement should furthermore emphasize that participa­

tion in the Voluntary Civil Defense Committees (Comites Voluntarios de Defensa Civil «PACs") or similar groups 

is strictly voluntary; consequently, nobcx:ly can be forced to take part in them. That those rights and guarantees 

are enshrined in the American Convention on Human Rights, as well as in the Constitution of the Republic of 

Guatemala, whose Article 34 reads as follows: 

The right of freedom of association is hereby recognized. 

No person shall be compelled to join or fonn part of self-defense or other types of groups or associa­

tions. 

VI. To request the Government of Guatemala to report to the Commission and to the Inter-American 

Court of Human Rights on the measures adopted pursuant to the provisional measures to be ordered by that 

Court. 
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A.PPENDIXV 

INTER-AMERICAN COURT OF ...... '"'"'"'· RIGHTS 

PROVISIONAL MEASURES REQUESTED BY mE 
INTER-AMERICAN COMMISSION ON RIGHTS 

IN nm MAlTER OF GUATEMAlA 

COWTENANGO CASE 

The Inter-American Court of Human Rights, composed of the following judges: 

ah o present: 

Rafael Nieto-NaviaJ President 
Hector Fix-Zamudio, Vice-President 
Alejandro Montiel-Arguello, Judge 
Maximo Pacheco-G6mez, Judge 
Hernan Salgado-Pesantes, Judge; 

Manuel E. Ventura-Robles, Secretary 
Ana Maria Reina, Deputy Secretary 

issues the following order: 

1. On June 20, 1994, the Inter-American Court of Human Rights (hereinafter "the Court") received from 
the~ Inter-American Commission on Human Rights (hereinafter "the Commission'' or "the Inter-American 
Cc mmission"), a request for provisional measures dated june 17, regarding the "Colotenango" Case (N2 11.212) 
ag 1inst the Government of Guatemala (hereinafter "the Government" or "Guatemala'J), which is currently 
be fore the Commission. 

2. The request is based on Articles 63 (2) of the American Convention on Human Rights (hereinafter "the 
Cc nvention" or ((the American Convention"), 76 of the Regulations of the Commission, and 23 and 24 of the 
Rt: les of Procedure of the Court (hereinafter "the Rules of Procedure") and urges the Court to require the 
G< •vernment to take the following provisional measures: 

I. First, that the Honorable Court request the Govenunent of Guatemala to adopt effective security mea-
sures to protect the life of the witnesses, relatives and attorneys named in this request and, in particular, of the 
following persons: 
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IlL To request the Government of Guatemala to enforce the arrest warrants issued against the 
re naining patrolmen charged as suspects in the case before the Second Trial Court of Huehuetenango 
in 1olving the criminal acts committed on August 3, 1993 in Colotenango. 

IV. To request the Court to convene a public hearing as early as possible, to enable the 
C• >mmission to describe in detail the vulnerability of the witnesses and family members of the victims, as well 
a~ the human rights defense attorneys in Colotenango, Huehuetenango . This hearing will also provide the 
G )Vernment of Guatemala with the opportunity to inform the Court regarding the concrete measures it has 
ta (en to solve the crimes charged, to punish those responsible and to prevent the recurrence of these threats 
ar .d attacks against the witnesses, the family members of the victims and the human rights defense attorneys 
in the case. 

V. To request the authorities of the Guatemalan Government to issue a public statement to be 
b1 oadcast by the principal media outlets of the country, recognizing, first, the legitimacy of civil organizations 
Sl ch as CONAVIGUA, CUC and CONDEG (National Coordinator of Displaced Persons of Guatemala), whose 
rr embers have suffered, and continue to suffer, persecution because of their opposition to the abuses com­
rr. itted by state organizations such as the so-called Defense Patrols. The statement should furthermore empha­
si ?:e that participation in the Voluntary Civil Defense Committees (Comites Voluntaries de Defensa Civil 
'(I ACs") or sintilar groups is strictly voluntary; consequently, nobody can be forced to take part in them. That 
tl ose rights and guarantees are enshrined in the American Convention on Human Rights, as well as in the 
C )flStitution of the Republic of Guatemala, whose Article 34 reads as follows: 

The right of freedom of association is hereby recognized. 
No person shall be compelled to join or form part of self-defense or other types of groups or associa­
tions. 

VI. To request the Government of Guatemala to report to the Commission and to the Inter-
American Court of Human Rights on the measures adopted pursuant to the provisional measures to be 
o ·de red by that Court. 

June 17, 1994 
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Court were successful. It is thanks to those measures that the attacks against defenders of human rights in 
that area ceased and the perpetrators were duly processed and convicted. As for the provisional measures 
req11ested by the Court in the "Bustios Rojas (Peru)" case, here again the measures adopted made it possible 
to r !sume the investigations and no further threats were made against the compalinants or the witnesses. 

30. The Government of Guatemala has ratified the American Convention on Human Rights and 
aco ~pted the jurisdiction of the Court; 

31. There exist no effective domestic remedies to be exhausted with respect to the provisional 
me• .sures that should be adopted to protect the life and physical integrity of the persons listed. This is evi­
der t from the continued attacks and threats that have been reported and the inability of the authorities to 
en.f, Jrce the majority of the arrest warrants issued against the civil patrolmen in this case. 

32. The threats and violations reported, which impair the human rights and social peace of a 
wh )}e region in Guatemala, still continue and increase daily, creating a situation of extreme gravity and 
urg ~ncy. That situation makes it necessary for the Court to adopt provisional measures in order to prevent 
further, irreparable damage to the life, liberty and physiucal integrity of a large number of inhabitants of the 
are t and to require that State to establish the necessary guarantees, in accordance with the American 
Co1 tvention on Human Rights; 

NCW, THEREFORE, THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS 

RE~;OLVES: 

To request the Inter-American Court of Human Rights to adopt the following provisional measures in 
the instant case, in accordance with Article 63 of the American Convention: 

I. First, that the Honorable Court request the Government of Guatemala to adopt effective 
se( urity measures to protect the life of the witnesses, relatives and attorneys named in this request and, in 
pa1 ticular, of the following persons: 

PATRICIA ISPANEL MEDIMILLA 
MARCOS GODINEZ PEREZ 
NATIVIDAD GODINEZ PEREZ 
MARIA SALES LOPEZ 
RAMIRO GODINEZ PEREZ 
JUAN GODINEZ PEREZ 
MIGUEL GODINEZ DOMINGO 
ALBERTO GODINEZ 
MARIA GARCIA DOMINGO 
GONZALO GODINEZ LOPEZ' 
ARTURO FEDERICO MENDEZ ORTIZ 
ALFONSO MORALES JIMENEZ 

II. To request the Government of Guatemala to adopt all necessary effective measures to e nsure 
th tt the above mentioned persons may continue to reside at or return to their homes in Colotenango, safe in 
th ~ knowldege that they will not be persecuted or threatened by the civil patro ls or Voluntary Civil Defense 
Cc >mmittees, or by military units or other agents of the State. Furthermore, that it take the necessary measures 
to guarantee to Attorney Patricia Ispanel Medimilla the right to freely exercise her profession . 



• 

-69-

o 1 a denunciation and petition regarding this matter, the Commission on March 24, 1994 decided to request 
p ~ovisional measures on behalf of the victims. At the time of their disappearance, shots had been heard com­
ir .g from the aforementioned civil patrols of Xemal. According to denunciations received, these patrols are 
tt rrorizing the local population by inspections, curfews and restrictions on their freedom of movement. The 
rt quest for provisional measures was delivered by the Commission to the Government of Guatemala by note 
o ~March 30 this year, urging the latter to inform the Commission before April 15, 1994 regarding the 
n easures taken and their result. To date, the Commission has received no response to its request. 

V'HEREAS: 

23. The record submitted constitutes a prima facie case of urgent and grave danger to the lives 
a 1d physical integrity of the witnesses to the human rights violations, their relatives and next -of-kin, and their 
](gal representative. 

24. Keeping this danger in mind, the information available to the Commission indicates that the 
u iual guarantees offered to the population in general are not sufficient to protect their lives and physical 
ir .tegrity, and especially not those of the following persons: 

PATRICIA ISPANEL MEDIMILIA 
MARCOS GODINEZ PEREZ 
NATIVIDAD GODINEZ PEREZ 
MARIA SALES LOPEZ 
RAMIRO GODINEZ PEREZ 
JUAN GODINEZ PEREZ 
MIGUEL GODINEZ DOMINGO 
ALBERTO GODINEZ 
MARIA GARCIA DOMINGO 
GONZALO GODINEZ LOPEZ' 
ARTIJRO FEDERICO MENDEZ ORTIZ 
ALFONSO MORALES JIMENEZ 

25. It is the State's responsibility to guarantee the safety of all its citizens and that commitment 
ntust be redoubled in the case of those who, in their capacities as witnesses and human rights defense attor­
n ~ys, are part of a judicial proceeding geared to bring justice in a case involving human rights violations. 

26. As the Commission has thoroughly documented in its general reports, the persons who carry 
cut these tasks in Guatemala face particularly dangerous risks, which justify the adoption of provisional me a­
sues. 

27. Article 63 of the American Convention authorizes the Commission to request the adoption of 
t: rovisional measures by the Court if the case has not yet been submitted to the latter for consideration. 

28. The request for provisionalmeasures does not constitute a prejudgment by the Commission 
a 5 to the admissibility or merits of the case. 

29. There are important precedents for this request insofar as the effectiveness of the measures 
i: concerned. In the "Chunima'' case (Guatemala), the provisional measures ordered by that Honorable 
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Col<•tenango whose parents had been murdered by civil patrols on September 23 (see paragraph 5), was 
sev<: rely beaten. As a result of the beating, Ramiro Godinez suffered serious injuries. The attack was com­
mitt ~d by civil patrols and Mr. Godinez had to be hospitalized in Huehuetenango. The victim has not filed 
chat ges for fear of further reprisals by the civil patrols, who can count upon the unconditional support of the 
autl orities at the military base of Huehuetenango. 

16. Witness NATIVIDAD GODINEZ PEREZ, the sister of Ramiro Godinez, has been forced to 
leave the community because of the threats she has received. 

17. As a result of these attacks, other witnesses who had intended to testify are now refusing to 
corr. e foxward for fear of reprisals. 

18. Legal proceedings against the civil associations which support the demonstrators and their 
grie ranees were initiated on May 16 before the Second Trial Court of Huehuetenango, charging those groups 
witl sedition. It is a criminal complaint brought against the Committee of Peasant Unit (Comite de Unidad 
Can pesina "CUC"), the National Coordinator of Guatemalan Widows (Coordinadora Nacional de Vi4das de 
Guatemala "CONAVIGUA") and the Mayan Defense Office, all of which are charged with ''sedition,. It is 
asst med that the complaint is intended to intimidate those groups which are active in furthering the trial of 
tho~ e responsible for the Colotenango attacks. The denouncers point out that the complaint is without merit, 
sine~ Article 387 of the Criminal Code defines that offense as a crime of violence and the activities of the orga­
nizations in question are strictly peaceful. 

19. On May 20, 1994, the two patrolmen who had been detained as suspects in the events of 
Col< ,tenango were released on parole by court order, on their own recognizance. 

AC1IONS TAKEN BY THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS 

20. The Commission received the original petition which gave rise to this case on November 4, 
199.) and transmitted it to the Government in accordance with the standard procedures provided in the 
Cor: vention. 

Prior to that, on September 9, 1993, the Commission had visited Colotenango and some of the neigh­
bor: ng villages and interviewed the victims, eyewitnesses, civil patrols and other individuals regarding the 
eve 1ts that had ocurred in August of that year. 

The denunciation that was transmitted to the Government sought provisional measures on behalf, 
par1icularly, of Messrs. MARCOS GODINEZ PEREZ, NATIVIDAD GODINEZ PEREZ, RAMIRO GODINEZ 
PEFEZ, JUAN GODINEZ PEREZ, MIGUEL GODINEZ DOMINGO, ALBERTO GODINEZ, MARIA GARCIA 
DOMINGO, and GONZALO GODINEZ LOPEZ, who had testified at the proceedings and had subsequently 
bee r1 subjected to persecution and threats . The private prosecutors in the case, MARIA SALES LOPEZ and 
ALI ONSO MORALES, had also been subjected to the same abuses. 

21. In its reply of April 26 to the Commission regarding the denunciation, the Government 
des :ribed the progress made in the judicial proceedings against the accused. The Government pointed out 
tha1 only three of the defendants with arrest .warrants had been detained and that one of the three had been 
rek ased for lack of evidence. 

22. NlA.RIANO GOMEZ RAMOS and MARIO LOPEZ GABRIEL, of the village of Xemal, disap-
pe2 red on February 4, 1993, after making some purchases in the neighboring village of La Barranca. Acting 



-67-

5. This breakdown of the authority of the State has made it possible for the patrol members to 
cc ntinue to live in their communities and threaten the witnesses to the events of Colotenango. The failure to 
er force the court's warrants of arrest seems to have served as an incentive to increase the repression and 
h~ .rassment of the witnesses, because it is perceived as a symbol of the immunity enjoyed by the patrol mem­
b< :rs, of the lack of interest of the authorities and of the impotence of the courts. 

6. On September 26, 1993, Andres Godinez Diaz and Marfa Perez Sanchez were murdered in 
treir home in the village ofXemal. These two individuals had earlier been threatened by the patrols. The vic­
ti: ns were the parents of witnesses RAMIRO, MARCOS and NATIVIDAD GODINEZ PEREZ. The threats they 
h td received had been reported to the judicial authorities and to the Office of the Attorney for Human Rights, 
~ ithout success. 

7. On April 22, 1994, two more witnesses ARTURO FEDERICO MENDEZ ORTIZ and ALFON-
S') MORALES JIMENEZ were detained when they appeared before the court to make a statement, having 
b ~en accused of homicide. According to their defenders and the organizations presenting these denunciations, 
tl js was a false accusation aimed at intimidating them. The infonnation available to the Commission indicates 
tl tat these persons have not been released. 

The above mentioned witnesses, Mendez Ortiz and Morales Jimenez, were accused of responsibility 
for the death of the Chief of the civil patrols of the town ofXemal, Colotenango, on September 15, 1993, despite 
the fact that there is evidence that on that day the two were in an area far removed from the murder scene. 

8. Other witnesses have also received threats, among them MIGUEL MORALES MENDOZA and 
J JLIA GABRIEL SIMON, who suiVived gunshot wounds at the Colotenango demonstration. 

9. Lie. PATRICIA ISPANEL MEDiMILLA, an attorney with the Pastoral Social Office of the Diocese 
c f Huehuetenango who has thoroughly documented the case and provides advice to the victims, has on at 
1- !ast three occasions been followed by a suspiciuos-looldng vehicle. 

10. On May 11, 1994, a hearing was held at the Huehuetenango Court in the case against the two 
I a Barranca patrols members who had been detained, Messrs. Juan Perez Godinez and Juan Dlaz Garcia. On 
t :1at day, the Army brought two truckloads of patrolmen from La Barranca. They demonstrated both inside and 
< 1utside the courtroom in an effort to intimidate the persons participating in the hearing. 

11 . Eyewitnesses report that most of the patrolmen against whom arrest warrants were outstand-
ing participated in this demonstration, which had been organized by the Army. Neither the representative of 
1 he Justice Department, Lie. Cecilia de Cansinos, nor the members of the National Police who were present 
· :vere willing to arrest them, although they were repeatedly urged to do so. 

12. The public prosecutor, Lie. de Cansinos, spent the whole of the following day in the military 
Jase of Huehuetenango. 

13. Two other witnesses to the Colotenango events) MARIA GARCIA DOMINGO and ALBERTO 
3-0DINEZ, have been fonnally charged with the death of a child. The trial began three days later) on May 14, 
1994. Alberto Godinez gave testimony proving his innocence and was released. 

14. The private prosecutor in this case, Lie. Rudio Lecsan Merida Herrera, also serves as such in 
the case against the two other witnesses AR11JRO FEDERICO ORTIZ and ALFONSO MORALES _nMENEZ and 
is counsel for the defense of the civil patrolmen detained as a result of the events of Colotenango. 

15. That same week, on May 16, 1994, RAMIRO GODINEZ PEREZ, another of the ~vitnesses of 
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REQUEST FOR PROVISIONAL MEASURES 

Case 11.212 (Colotenango) 
Guatemala 

June 17, 1994 

1H1: INTER-AMERICAN COMMISSION ON HUMAN RIGHTS 

1-IA' 1NG SEEN: 

1. The denunciations presented on May 12 and May 25, 1994 by Human Rights Watch/ Americas 
and the Center for Justice and International Law together with the Human Rights Office of the Archbishopric 
of < iuatemala in the case known as "Colotenango", which has been before the Commission since November 
4, 1 j93. These denunciations contain a special request for provisional measures under Article 63(2) of the 
Am• ~rican Convention, Article 76 of the Regulations of the Commission and Articles 23 and 24 of the Rules of 
Pro• :edure of the Court, and are based on the facts and information provided below. 

FACTS OF THE CASE: 

2. The witnesses to a violent attack carried out on August 3, 1993 by civil patrols against 
una ·med persons who were participating in a demonstration for human rights in the city of Colotenango, 
Dei artment of Huehuetenango, are in grave, imminent danger. The parents of two of the witnesses to the 
cast have been murdered, while other witnesses have been seriously injured and subjected to accusations and 
arbi :.rary detention; others still have received death threats. At least one of the witnesses has been forced to 
aba: tdon his home and move to another region of Guatemala. Legal actions have been instituted against the 
civi associations that support them, in order to intimidate those groups. All of these abuses appear to be 
aim !d at silencing the persons who, in the course of the public demonstration of August 3, 1993, witnessed 
the nurder of human rights advocate JUAN CHANAY PABLO and the attacks which injured MIGUEL MORALES 
MEI JDOZA and JULIA GABRIEL SIMON. 

The denunciations indicate that the danger faced by these witnesses and their relatives is posed by 
mer 1bers of the armed civil patrols which go under the name of VoluntaJ.Y Civil Defense Committees. These 
are umed groups which act under the control and responsibility of the Army of Guatemala. 

3. The public demonstration of August 3, 1993 in the municipal capital of Colotenango brought 
tog( ther a large number of peasants from various neighboring villages. They had gathered to express their 
refusal to take part in the civil defense patrols and to protest the abuses committed by these units. The patrols 
hav· ~been repeatedly accused of responsibility for violations in previous years. In 1993, the patrols were for­
mal y charged with responsibility for a large number of violations, including the death of peasants Juan 
Dor lingo Sanchez, Pascuala Sanchez Domingo and Santa Domingo Sanchez. The State, however, did not con­
due: a thorough investigation, nor did it make any arrests as a result of those charges. 

4. From the information received by the Commission from the Government, it appears that in 
the actions filed pursuant to the attack on the Colotenango demonstrators, court orders were issued on 
Sep :ember 9, 1993 for the arrest of 15 civil patrol members. Nevertheless, nine months later only two of the 
aCCllsed have been detained, according to the claimants, while the rest remain at large. The denouncers indi­
catE that officers of the National Police have declared that they do not dare to go into Colotenango to detain 
the remaining thirteen patrol members because they are afraid of them. The Army, which is responsible for 
con rolling the patrols, has for its part issued statements attempting to justify its failure to support the enforce­
mellt of the arrest warrants. 
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APPENDIX IV 

17th June 1994 

r •ear Mr. President, 

On behalf of the Inter-American Commission on Human Rights and at the request of its President, 
F rofessor Michael Reisman, I have the honor of transmitting to Your Excellency a request for provisional me a­
s 1res in the "Colotenango ,, case (N2 11. 212), which is currently under consideration by this Commission, as 
~er the provisions of Article 63.2 in .fine of the American Convention on Human Rights, and Article 24 of the 
F ules of Procedure of that Court. 

The decision to make such a request to that Honorable Court was adopted on June 17, 1994 pursuant 
v) Article 76 of the Regulations of the Commission, by its President and First Vice-President Dr. Alvaro Tirado­
~ lejla, on the basis of the supporting arguments and principles indicated by the attached resolution. 

In submitting the case to the Court, the Commission designated Dr. Leo Valladares-Lanza as Delegate 
c f the Commission before that Honorable Court; the Executive Secretary Dr. Edith Marquez-Rodriguez, the 
I•eputy Executive Secretary, Dr. David Padilla, and Specialist Dr. Osvaldo Kreimer as advisors; and Dr. jose 
~ liguel Vivanco, Dr. Anne Manuel and Dr. Carlos Aldana as assistants. 

May I take this opportunity to renew to His Excellency the assurances of my highest esteem. 

1 lis Excellency 
1 )r. Rafael Nieto-Navia 
]'resident 
l nter-American Court of Human Rights 
~.an Jose, Costa Rica 

(s) Edith Marquez-Rodriguez 
Executive Secretary 
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tt e Commission, which complied with the above mentioned order issued by the President. 

N 3W, THEREFORE: 

TIE INTER-AMERICAN COURT OF RIGHTS, 

taking into consideration Article 63(2) of the American Convention on Human Rights and exercising the 
at tthority conferred on it by Articles 24 and 45 of the Rules of Procedure of the Court, 

DECIDES: 

1. That in view of the compliance by the Government of the Republic of Argentina with the order of the 
P:e sident of November 19, 1993, it is no longer necessary to act on the request for provisional measures pre­
sented by the Inter-American Commission on Human Rights. 

2. That the instant order be transmitted to the Government of the Republic of Argentina and to the Inter-
American Commission on Human Rights. 

3 That the matter be struck from the docket. 

r:: one in Spanish and English, the Spanish text being authentic, at the seat of the Court in San]ose, Costa Rica, 
tl tis nineteenth day of January, 1994. 

(s) Hector Fix-Zamudio 

(s) Sonia Picado-Sotela 
President 

(s) Alejandro Montiel-Arguello 

(s) Hernan Salgado-Pesantes (s) Asdrubal Aguiar-Aranguren 

(s) Manuel E. Ventura-Robles 
Secretaty 
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3. The President of the Court (hereinafter "the President") , exercising the authority conferred on her by 
Ar :icle 24( 4) of the Rules of Procedure of the Court, issued an order dated November 19, 1992, the operative 
pc rtion of which reads as follows: 

1. To enjoin the Government of the Republic of Argentina to adopt without delay whatev­
er measures are deemed necessary to protect the mental integrity of, and avoid irreparable damage to, minors 
Gonzalo Xavier and Matias Angel Reggiardo-Tolosa, in strict compliance with its obligation to respect and 
guarantee human rights under Article 1(1) of the Convention, in order to ensure that the provisional mea­

sures that the Court may adopt during its next regular session, to be held from January 10 to 21, 1994, will 
have the requisite effect. 

2 . To request the Government of Argentina to submit a report on the measures taken pur­
suant to this order to the President of the Court no later than December 20, 1993, to enable her to bring this 
information to the attention of the Court. 

3. To instruct the Secretariat to promptly transmit to the Inter-American Commission on 
Human Rights the report to be received from the Government of the Republic of Argentina. 

Th ~ order was notified to the Commission and to the Government of Argentina (hereinafter "the 
Gcvernment"), by courier service to the Ministry of Foreign Affairs as well as through its Embassy in San jose, 
Co.;ta Rica. 

4. The Government, in turn, addressed a note to the President dated December 20, 1993, regarding the 
or< .er transcribed. The note asserts that: 

[t]his Embassy is pleased to inforn1 you that the judicial authorities have already handed down a 
judgment on this matter, which is being sent to this mission by diplomatic pouch. Upon receipt of the judg­
ment, it will be transmitted to the Court. 

TI1is notwithstanding, it is expected that the judgment will order the "lifting of the provisional cus­
tody of the minors .. . ", "placing a substitute family in charge thereof," and u •.. attempting to bring about clos­

er ties between the minors and their biological family.'' 

It must be pointed out that the Office for Human Rights and Women of the Ministry of Foreign 
Affairs of Argentina has today informed this Embassy that the minors, Gonzalo Xavier and Matias Angel 
Reggiardo-Tolosa, are currently living with their Tolosa uncle and aunt, members of their legitimate family. 

5. In a letter dated January 14, 1994, the Commission informed the Court of the following: 

... that the Secretariat of the Inter-American Commission on Human Rights has established contact with the 
petitioners in Case No. 10.959 regarding the Reggiardo-Tolosa minor children, which is currently before the 
Commission. The petitioners have stated that, in their opinion, the Government of Argentina has complied 
with the provisional measures requested by the Commission from the Inter-American Court. 

WIIEREAS: 

1fl, ~ Court has taken note of the measures adopted by the Government in order to protect the mental integri­
ty ~ )f minors Gonzalo Xavier and Matias Angel Reggiardo-Tolosa, which measures have been confirmed by 
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APPENDIX III 

INTER-AMERICAN COURT OF RIGHTS 

PROVISIONAL MEASURES REQUESTED BY mE 
INTER-AMERICAN COMMISSION ON RIGHTS 
IN THE MATI'ER OF THE REPUBUC OF ARGENTINA 

REGGIARDO-TOLOSA CASE 

Tae Inter-American Court of Human Rights, composed of the following judges: 

Sonia Picado-Sotela, President 
Hector Fix-Zamudio, Judge 
Alejandro Montiel-Arguello, Judge 
Heman Salgado-Pesantes, Judge 
Asdrubal Aguiar-Aranguren, Judge; 

a so present: 

Manuel E. Ventura-Robles, Secretary 
Ana Maria Reina, Deputy Secretary 

i~ 5ues the following order: 

1 On November 8, 1993, the Inter-American Commission on Human Rights (hereinafter "the 
C ~mmission") sent the Inter-American Court of Human Rights (hereinafter "the Court") a resolution adopted 
tl ~e previous month with regard to Case No. 10.959 involving Argentina, in which it requested ''provisional 
n .easures relating to the mental integrity of minors Gonzalo Xavier and Matias Angel. .. , whose true last names 
a ·e Reggiardo-Tolosa. According to the Commission, the minors in question were born in April 1977 during 
tl 1e captivity of their mother and were immediately seized and later registered as the children of Samuel Miara, 
a former assistant police inspector of the Federal Police, and his wife, Beatriz Alicia Castillo. The minors are 
a Nare that the Miara couple are not their real parents and the Commission is therefore requesting the Court, 
it L application of Article 63(2) of the American Convention on Human Rights, to '(require the Government of 
Argentina to order the immediate transfer of the minor children to ensure that they be placed under tempo­
r: .ry custody in a substitute location and be provided adequate psychological treatment until such time as the 
n tatter of their delivery to their legitimate family is settled." 

2 The President of the Court, Judge Rafael Nieto-Navia, recused himself from hearing this request for 
1= rovisional measures on the grounds that he is a "member and President of the Argentina-Chilean Arbitral 
'I ribunal to delimit the boundary between Milestone 62 and Mount Fitz Roy. " Consequently, the Presidency 
has been assumed by Judge Sonia Picado-Sotela, Vice-President of the Court. 
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vm 

N -:>w, therefore, 

T~COURT, 

u: 1animously, 

1. Rejects the preliminary objections interposed by the Government of Colombia. 

u: 1animously, 

2. Decides to proceed with the consideration of the instant case. 

D )ne in Spanish and English, the Spanish text being authentic. Read at a public hearing at the seat of the 
c. )Urt in San Jose, Costa Rica, this 21st day of January, 1994. 

S< • ordered, 

(s) Rafael Nieto-Navia 

(s) Alejandro Montiel-Argiiello 

(s) Sonia Picado-Sotela 
President 

(s) Hector Fix-Zamudio 

(s) Hernan Salgado-Pesantes 

(s) Asdrubal Aguiar-Aranguren 

(s) Manuel E. Ventura-Robles 
Secretary 

(s) Manuel E. Ventura-Robles 
Secretary 

(s) Sonia Picado-Sotela 
President 
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ciples refer not only to the formal existence of such remedies, but also to their adequacy and effectiveness, as 
shown by the exceptions set out in Article 46(2). 

Adequate domestic remedies are those which are suitable to address an infringement of a legal right. A num­
ber of remedies exist in the legal system of every country, but not all are applicable in every circwnstance. If 
a remedy is not adequate in a specific case, it obviously need not be exhausted. A norm is meant to have an 
effect and should not be interpreted in such a way as to negate its effect or lead to a result that is manifestly 
absurd or unreasonable. (Veldsquez Rodl-tguez Case,Judg•rumt of July 29, 1988. Series C No.4, parns. 
63-64; Godinez Cruz Case,Judgment of january 20, 1!)89. Series C No.5, paras. 66-67; and,Fairen Ga1-bi 

and Solis Corrales Case,Judgment ofMan:b 15, 1989. Series C No.6, paras. 87-88.) 

6· ;, The Court has also held that, in keeping with the object and purpose of the Convention and in accor­
d.Lnce with an interpretation of Article 46(1)(a) of the Convention, the proper remedy in the case of the forced 
d sappearance of persons would ordinarily be habeas corpus, since those cases require urgent action by the 
anthorities. Consequently, ((habeas corpus uJOuld be the normal means of finding a person presumably 
d ?tained by the authorities, of ascertaining whether he is legally detained and, given tbe case, of obtaining his 
li?erty }) (Veldsquez Rodriguez case,Judgment of July 29, 1988, supra 63, para. 65; Godinez Cruz 
C tse,Judgment of January 20, 1989, supra 63, para. 68; and, Fairen Garbi and Solis Cor1·ales Case, 
Jrr.dgment of Marcb 15, 1989, supra 63, para. 90). 

6' ;, In this case it has been proved that Maria Nodelia Parra-Rodriguez, the common-law wife of Isidro 
C tballero-Delgado, on February 10, 1989, filed a writ of habeas corpus with the First Superior Judge for the 
:C istrict of Bucaramanga in connection with the disappearance of the victim who, together with a (young lady 
n 1med CARMEN, ,, had been unlawfully detained by military authorities. As the here relevant record shows, 
tt e Judge not only requested information on the matter from the State institutions where a person could be 
h ~Jd in detention for various reasons -namely, the Model Prison of that city, the Police Force and the 
A :lministrative Security Department (DAS)- but also went personally to the Fifth Brigade, where the petition­
e: had.asserted they were being held. In other words, the Judge, complying with the purposes of the habeas 
o >rpus writ, did everything in her power to find the alleged detainees. Since all of these authorities reported 
tl at the persons in question were not being held in their facilities and that there were no orders for their arrest 
o ·judgments against them, the Judge -on the very same day that the writ had been filed, that is, handling the 
n atter with great speed- declared the proceeding to be unfounded because it had not been proved that Isidro 
C 1ballero had been deprived of his liberty. 

6 ). The Court notes that the writ of habeas corpus was filed and decided only on behalf of Isidro Caballero­
r:: elgado and did not cover Maria del Carmen Santana, despite the fact that in the statement of facts a (young 
It rdy named CARMEN" is mentioned. Since the Government did not refer to this matter in its preliminary 
o )jections, however, this Tribunal will not consider it. 

6 7. Given that the proceedings before the Commission were initiated on April 5, 1989, with the presenta­
l.i )n of the complaint regarding the forced disappearance of Isidro Caballero-Delgado and Maria del Carmen 
S tntana, that is, after the filing of the writ of habeas corpus and the negative decision thereon, this Court con­
s: ders that the petitioners fulfilled the requirements of Article 46(1)(a) of the Convention, for they exhausted 
tJ te domestic remedy that is proper and effective in matters concerning the forced disappearance of persons. 
All of the remaining domestic proceedings go to the merits of the case, for they relate to the conduct followed 
b r Colombia in complying with its obligation to protect the rights proclaimed in the Convention. 

6 ~. In view of the foregoing, it must be concluded that the third objection interposed by the Government 
it without merit. 

I 

I 
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57. The Government adds that the Colombian legal system provides for concrete, efficacious actions that 
c )Uld resolve the matter, among them: penal action, the purpose of which is to establish whether criminal law 
v ·as violated by individuals or agents of the State; and, action under administrative law, directed against the 
S :ate as a legal entity to ensure compliance with the law by means of compensation for damages resulting 
f1 om actions attributed to its agents. 

5 t The Commission, for its part, holds that habeas corpus is an internationally recognized right. 
Consequently, it should not be different in each country, as the Government claims~ for that would imply an 
e rident breach of Article 2 of the Convention, which orders the States Parties to adopt legislative or other mea­
Sltres aimed at giving effect to the rights and freedoms proclaimed therein. As a result, despite the fact that 
h 1beas corpus is theoretically the ideal remedy to redress the violation, if it offers no assurance of effective­
n ~ss, as the Government contends, it would not be necessary to exhaust it, as provided in the exceptions list­
e i in Article 46(2) of the Convention. 

s· ). In addition, the Commission notes that the relatives of Isidro Caballero also had recourse to the ordi­
n uy and military criminal jurisdictions and to the Office of the Attorney General in seeking the investigation 
o ~ the case and the application of penalties and disciplinary sanctions on those responsible for his disap­
p ~arance. These actions did not produce any effective results. All of these measures carried out by the rei­
a· ives of Isidro Caballero, as well as others of an extrajudicial nature, must not be seen as remedies that have 
t( · be exhausted before turning to the Commission. Nevertheless, they were attempted and illustrate their 
d !termination to exhaust all existing possibilities . 

6t >. The Commission argues, furthermore, that according to the European Court of 1-Iuman Rights 

objections of inadmissibility that have not been specifically invoked in timely fashion by the Govemn1ent should 

not be examined by the Court, since the time-limit for presentation by the Govenm1ent has expired; in addi­

tion, the time to raise these objections is at the very start of proceedings betore the Commission, that is, ~t the 

stage of initial examination of admissibility, unless it proves impossible to interpose them at the appro­

priate time for reasons that cannot be attributed to the Government (Eur. Court H.R., Arttco jrulgn.e"t of 13 
May 1980, Series A No. 37, paras. 23et seq.) 

a: 1d that ((the State claiming non-exhaustion has an obligation to prove tbat domestic renzedies renzain to be 
e. ~chausted and that they are effective" (Veldsquez Rodriguez Case, Preliminary Objections, supra 26, 
p;ua. 88; Fairen Garbt and Salts Corrales case, Preliminary Objections, supra 26, para. 87; and, 
G:r:Jdtnez Cruz Case, Preliminary Objections, supra 26, para. 90). 

6 .. Finally, the Commission affirms that, as Report N° 31/91 indicates, it is obvious that the petitioners have 
b ~en unable to secure effective protection from the domestic judicial organs. Consequently, the Government 
c.nnot plead non-exhaustion of the remedies under Colombian law because the investigation of the facts 
d ~nounced has not produced results, which the Government itself has admitted in its request for reconsider­
a! ion dated january 16, 1992. 

6: ~. The Court believes that the fundamental issue that arises with respect to this preliminary objection is 
tl .. e definition of the domestic remedies that must be exhausted prior to lodging the petition with the 
C )mmission, pursuant to the provisions of Article 46(1) of the Convention. 

6 t The Court has already stated that: 

Article 46(1)(a) of the Convention speaks of 'generally recognized principles of international law.' Those prin-
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pa:' compensation because the Commission's Report ((was not a binding decision, as tvould be the case qf a 
juc 'gment of the Inter-American Court, but was simply a recornrnendation, '' pointing to its domestic legal pro-

• vts ons. 

51. It can be deduced from the foregoing that, in the Commission's judgment, the only way in which the 
Gc vernment would compensate those who, according to the Commission) were its victims would be through 
a j1 tdgment of the Inter-American Court, which would be enforceable on the domestic plane. Such an inter­
pn: tation is in keeping with the object and purpose of the Convention , ~rhich is the protection of human 
rig ns, and the Court must accept it. 

52. Nevertheless, the Court must point out that there is no reason why the Commission should not faith­
ful y follow the procedural rules. As it has said before and repeats today, although it is true that the object 
an, l purpose of the Convention can never be sacrificed to procedure, the latter is. in the interests of legal cer­
tai: 1ty, binding on the Commission. 

53. The Court is also of the opinion that the Commission 's statements regarding the possible publication of 
tht report should not be understood as an anticipated decision by the Commission, for that decision was 
ah rays conditioned upon the Government's reaction to the recommendations. 

54. lienee, it must be concluded that, as a result of the extension granted at the request and for the bene­
fit )f the Government through a petition for reconsideration, the 90 day period to which Article 51(1) of the 
Co :1vention refers began to run on October 2, 1992, the date on which the decision of September 25, 1992, 
to adopt the report as final was transmitted to the Government. Since the application was filed by the 
Commission with the Court on December 24, 1992, it must be deemed to have been submitted in a timely 
fas 1.ion. 

55 In view of the foregoing, the Court dismisses the second preliminary objection interposed by the 
Gc vernment. 

vn 

56 In its third objection, Colombia invokes the non-exhaustion of domestic remedies by the alleged vic­
tin LS, relying principally on the following arguments: that from the moment of its first appearance before the 
Cc mmission, Colombia has argued that domestic remedies -which are not limited to habeas corpus- have not 
be ~n exhausted; that in cases involving the disappearance of citizens, the Court and the Commission have 
de :ermined that the only remedy capable of "redressing the wrong" is habeas corpus and that none of the 
otlter domestic remedies is fully capable of redressing the possible damage caused by the State. That although 
the~ foregoing statement is accurate, it is based on a much broader interpretation of the meaning of habeas 
co ~pus than that provided for under Colombian law. Pursuant to that law, the measures taken are not really 
ait aed at determining the whereabouts of the person who has been detained; rather, the habeas corpus rem­
edy under Colombian law proceeds on the assumption that the place of detention and the authorities involved 
in the violation of the constitutional and legal rights of the detainee are known. In the absence of that infor­
m: Ltion, there exist other appropriate procedural means of investigating the illegal deprivation of liberty and 
re· !stablishing the right violated and, where appropriate, of punishing those responsible and fixing the cotn­
pt: nsation due. 
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conditional on the failure to file a case with the Court and not the filing of a case that is conditional on the 
report not having been prepared or published. If, therefore, the Commission were to draft or publish the 

report mentioned in Article 51 after having filed the application with the Co urt, it could be said that the 

Commission was misapplying the provisions of the Convention. Such action could affect the juridical value 
of the report but would not affect the admissibility of the application because the wording of the 

Convention in no way conditions such filing o n failure to publish the report required under Article 51. 

(Velasquez Rodriguez Case, Preliminary Objections, supra 26, paras. 63 and 76; Fairen Ga1-bl a"d 
Solis Corrales Case, Preliminary Objections, supra 26, paras. 63 and 7S; and, Godl1rez Cn1-z Case, 
PrellmiJUI.ry Objections, supra 26, paras. 66 and 78.) 

49 In response to a request for advisory opinion submitted by the Governments of Argentina and Uruguay 
re~ ;arding the correct interpretation of Articles 50 and 51 of the Convention, the Court held that the procedure 
es1 ablished in those articles involves three stages, as follows: 

In the first, regulated by Article 50, when a friendly settlement has not been reached, the Commission may state 

the facts and its conclusions in a preliminary document addressed to the State concerned. This 'report' is trans­
mitted in a confidential manner to the State so it may adopt the proposals and recommendations of the 

Conunission and resolve the problem. The State is not authorized co publish it. 

Based upon the presumption of the equality of the parties, a proper interpretation of Article SO in1plies that nei­

ther may the Commission publish this preliminary report , which is sent, in the terminology of the Convention, 
only 'to the states concerned.' 

[. . .] 

A second stage is regulated by Article 51. If within the period of three months, the State to which the prelimi­
nary report was sent has not resolved the matter by responding to the proposal formulated therein, the 
Corrunission is empowered, within that period , to decide whether to submit the case to the Court by means of 

the respective application or to continue to examine the matter. This decision is not discretionary, but rather 

must be based upon the alternative that would be most favorable for the protection of the rights established in 

the Convention. 

[. . .] 

There may be a third stage after the final report. In fact, with the lapse of the time period the Corrunission has 
given the State to comply with the recommendations contained in the final report, and if they have not been 
accepted, the Commission shall decide whether to publish it, and this decision must also be based upon the 
alternative most favorable for the protection of human rights. [Certain Attrlb••tes of the l11ter-Amerlcall 

Commission onHumanRtgbts (Arts. 41, 42, 44, 4l>: 47,50 and 51 oftbeA-merlca.n Cm•ventlonm• Huma11 
Rights), Advisory Opinion OC-13/93 of July 16~ 1993. Series A No. 13, ~· 48, 50 and 54.] 

SC. The supporting documents indicate that the Commission, by approving and subsequently processing 
R( port NQ 31/ 91 , did not contemplate filing the case with the Court but merely publishing the report. That 
d( cision changed one year later, in Report NQ 31/ 92. The reasons for that change are not as clear as would 
b< hoped and the Commission 's vague ly worded letter of February 28, 1992, does not he lp. In the time 
b< :tween the request for reconsideration and Report N° 31/ 92, the Cotnmission conducted an on-site visit to 
C· >lombia, during which it held a hearing at which the Government indicated that it vvas impossible for it to 
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c. The letter of February 18, 1992, in which the Executive Secretary of the Commission informed 
the Government that she had decided to ((confirm the reports previously approved by [it], postponing the 
decision as to the publication thereof until the next session. n 

d. In reply to the letter dated the 24 of that same month) addressed to him by the Ambassador of 
Colombia to the OAS and requesting a clarification of the term "confirm the reports previously 
approved by the Commission," the President of the Commission, by letter dated February 28, 1992, 
declared that {(the IACHR will be making a final decision as to the publicatton of the reports during its 
82nd Session. '' 

e. Report NQ 31/ 92 of September 25, 1992, pursuant to which it was decided to refer the case to the 
Court, makes no reference whatsoever to publication, thus re-establishing the period mentioned in 
Article 51 ( 1). 

f. The Commission's response to the Government's contentions, according to which: 

The Government contends that the phrase ['the Commission will be making a final decision as to 
the publication (of the report)'] confused it because it led it to believe that the Commission had aban­
doned the option of referring the case to the Court and would be initiating the procedure to which the 
report under Article 51 of the Convention refers. 

The Court also examined this situation in the Velasquez Case, as a result of the objection raised 
by Honduras bearing on the transmittal to the Court of the Velasquez Rodriguez, Godinez Cruz and Fairen 
Garbi and Solis Corrales Cases and the simultaneous publication of the reports thereon in the 
Commission's Annual Report for the year 1985-1986. 

On that occasion, the Court decided that due to the fact that 'according to Article 51 of the 
Convention, it is the drafting of the report that is conditional on the failure to file a case with the Court 
and not the filing of a case that is conditional on the report not having been prepared or published, ' the 
simultaneous implementation of both procedural actions could affect the juridical value of the published 
report but would not affect the admissibility of the application before the Court. This did not occur in 
the instant case; nevertheless, it is useful to underscore the Court's decision, for it found that even if the 
report were published this would not fatally impair the proceedings before the Court . Consequently, the 
reference to publication that appears in the President's note in no way implies that the Commission had 
conclusively and inevitably abandoned its right to bring the case to the Court, all the more so since the 
period had been suspended in response to the request for reconsideration. 

g. The Commission's assertion that all the documents referred to three cases and not solely to the 
instant case. 

48. As regards the implementation of Articles 50 and 51 of the Convention, in dealing with a similar issue 
in t 1e cases against Honduras the Court has pointed out that 

however, it should be borne in mind that the preparation of the Article 51 report is conditional upon the matter 

not having been submitted to the Court within the three-month period set by Article 51(1). Thus, if the appli­
cation has been filed with the Court, the Corrunission has no authority to draw up the report referred to in Article 
51 [and that] [. .. ] [o]nce an application has been filed with the Court, the provisions of Article 51 regarding the 
Commission's drafting of a new report containing its opinion and recommendations cease to apply. Under the 

Convention) such a report is in order only after three months have elapsed since transmittal of the communica­
tion referred to in Article 50. According to Article 51 of the Convention, it is the drafting of the report that is 



I 

0 

1 
0 

... 

• 
I 

-53-

de spite the fact that 

[i]t is generally accepted that the procedural system is a means of attaining justice and that the latter cannot be 
sacrificed for the sake of mere fonnalities, [k]eeping within certain timely and reasonable limits, some omissions 
or delays in complying with procedure may be excused, provided that a suitable balance between justice and 
legal certainty is preserved. (Cayara Case, Prelbninary Objections, supra 42, para. 42.) 

A1 Ld later added: 

The Court must preserve a fair balance between the protection of human rights, which is the ultimate purpose 
of the system, and the legal certainty and procedural equity that will ensure the stability and reliability of the 
international protection mechanism [because, to act otherwise,] would result in a loss of the authority and cred­
ibility that are indispensable to organs charged with administering the system for the protection of human rights. 
(tbld. para. 63.) 

4~. The Government has interposed this second objection on the ground that the Commission accepted an 
"untimely" request for reconsideration of the report presented by the Government itself pursuant to an article 
th 1t was inapplicable, because it refers to States that are not Parties to the Convention. Regardless of the fact 
th lt, as has already been stated, the request was not out of time under Article 51(1) of the Convention, the 
Cc )Uft must here recall what it already held in a previous case with regard to the good faith that should gov­
er :1 these issues (Neira Alegria et aL case, supra 38, para. 35) and add that when a party requests some­
th [ng, even if such a request is based on an inapplicable provision, that party cannot later challenge the basis 
fc r its request once it has been complied with. 

4t . In interposing the objection under discussion, Colombia refers to other considerations that are deserv­
in ~ of a different response. Referring to the letter dated February 28, 1992, sent by the President of the 
C· >mmission, the Government affinns that the phrases "to postpone its final decision on I the] Reports, " and 
('t 1e decision regarding their adoption as final reports has been suspended," and (( the Commission will be 
m 1king a final decision as to the publication," {(clearly indicate that the Commission has agreed to postpone 
tl e adoption of the reporl drawn up pursuant to Article 51.'' The Government adds that it has come to utbe 
cc •nclusion that the :final reports' to whtch [the letter in questionl refers are reports that have tbeir normative 
bt tsis in Article 51. This follows from the fact that the latter reports are the only ones that may be publisbed, 
u bich is not true of the reports mandated b..v Article 50.'' 

T 1e Government adds that {{if any of these reports to whicb the Articles [50 and 51] refer is to be cbaracte1ized 
a : final, ' there is not the least doubt that the only 'final' report that the Commission is empotoered to adopt is 
tl. e report ·mentioned in Article 51. " 

On this issue, the record contains the following evidence: 

a. Report NQ 31/91 of September 26, 1991, which resolves: {ITo include this report in the forthcorn­
ing Annual Report to the General Assembly of the Organization ofAmerican States should no reply be 
received within 90 days of this report.'' 

b. The Minutes for February 6, 1992, in which the Commission decided: "7b con)Jrtn its repo·rts on 
cases 10.319, 10.454, and 10.581, making new recommendations to the Government and granting it a 
period within which to comply with them . If the Commission 's recommendations are implernented, the 
report will not be publtshed. " 
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39. The Commission argues that the Government's assertion that the request for reconsideration was sub­
mit :ed after the expiration of the 90 day term beginning on the date of approval of Report NQ 31/ 91 , that is l 
on 5eptember 26, 1991, is incorrect. According to the Commission, that calculation is erroneous because the 
re~ ort was transmitted to the Government on October 17 of that year and that is the date from which the peri­
od starts to run. Furthermore, since the reconsideration request was presented on January 16, 1992, it was 
inll oduced one day prior to the expiration of the period at issue, based on the case law of the Court which 
ha~ determined that the 90 days shall begin to run on the date of transmittal of the relevant recommendations 
to 1 he Government in question. 

40. In the Commission's judgment, Colombia 's argument that the reconsideration was rejected in February 
195 2, is also not sound, since the decision made on that date resulted in the suspension of the adoption of 
Rer•ort N2 31/91 as final. Consequently, the stage governed by Article 50 of the Convention had been neither 
ab~ ndoned nor surpassed. The phrase about the report not having become ineffective means that it had not 
bet n revoked. In his clarification of February 28, 1992, the President of the Commission advised the 
Go rernment that the suspension of the report was intended to provide Colombia with a new opportunity to 
cot 1ply with the recommendations contained therein. 

41. The Commission also considers unacceptable the Government's argument that the February 1992 deci­
sio 1 implied that the proceedings relating to the document contemplated in Article 51 of the Convention had 
aln ady begun and that, therefore, the opportunity to refer the case to the Court had been lost. According to 
the Commission, that decision merely granted an extension to decide on the issu e; that decision was made 
by :he Commission during its session of September 1992. 

42. This objection comprises several issues. First, the Court does not share the Government's position that 
the period e~tablished under Article 51(1) of the Convention is obligatory in character, for this Tribunal has 
hel j that it may be extended (Neira Alegria et aL case, Preliminary Objections, supra 38, paras. 32-
34- . , 

'Inc: Court has determined that 

Article 51(1) provides that the Commission must decide within the three months following the transmittal 
of its report whether to submit the case to the Court or to subsequently set forth its own opinion and con­
clusions, in either case when the matter has not been settled. While the period is running, however, a num­
ber of circumstances could develop that would interrupt it or even require the drafting of a new report or 

the resumption of the period from the beginning. In each case it will be necessary to conduct an analy­
sis to determine whether or not the time limit expired and what circumstances, if any, could reasonably 
have interrupted the period. (Cayara Case, Preliminary Objections, judgment of February 3, 1993. 
Series C No. 14, para. 39.) 

43. In this context, the request for reconsideration presented by the Government on january 16, 1992, could 
inr. !rrupt the 90 day period granted by the Commission to Colombia to enable it to comply with the recom­
mendations of Report NQ 31/91. The controversy over whether that request was submitted before or after 
expiration of the 90 days can be explained by Article 51(1) of the Convention, which clearly provides that the 
pe iodin question begins to run on the date of transmittal to the Government, for it is only then that the lat­
ter is apprised of the report and of the recommendations contained therein. Onder those circumstances, the 
rec uest for reconsideration was presented one day before the expi ration of the term, which ended on January 
17 1992. 

44 In accepting the preliminary objections interposed by Peru in the Cayara Case, the Court indicated that 
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of tJ 1e applicable deadlines were of an obligatory character. According to the Government, it matters little 
wh{ ther such confusion arose from an erroneous interpretation or from negligence on the part of the 
Cor unission; the fact is that it has had a negative effect on the rights granted to Colombia under the 
Cor vention . 

35. In this regard, the Government notes that on September 26, 1991 , the Commission adopted its Report 
N2 

. ; 1/91, in which it set forth various recommendations to the Government, and decided to include it in its 
Aru LUal Report to the General Assembly of the Organization of American States if it did not receive a response 
fro1 n Colombia within 90 days. The Government adds that by note of January 16, 1992, which in its opinion 
wa:: presented after the aforementioned 90 day period had expired. it requested reconsideration of the case 
putsuant to Article 54 of the Commission's Regulations, a provision that only applies to States that are not 
Par:ies to the Convention. By letter dated February 28, 1992, the President of the Commission informed the 
Go 1ernment that he had agreed to postpone the final decision on Report NQ 31/91 on the basis of the argu­
me :-tts presented by Colombia and its expressed willingness to cooperate, adding that his decision in no way 
im!>lied that the report in question, approved in September 1991, had become ineffective. Rather, he had 
me rely suspended the decision regarding its adoption as a final report, in order to give the Government a new 
op )Ortunity to fully comply with the specific recommendations contained therein. 

36 In the Government's opinion, the decision taken in February 1992, occasioned the rejection of the 
re< [Uest for reconsideration of the report governed by Article 50 of the Convention, while the decision as to 
the : report under Article 51 was postponed. It was not until September 25, 1992, that the Commission decid­
ed to reject the request for reconsideration and ratify its Report NQ 31/91, as also to refer the case to the Court. 
In addition, the Commission set September 25, 1992, as the final date of the report. 

37 Given the above, the Government is of the opinion that the matter could no longer be submitted to the 
Cc 1urt, by virtue of the fact that the 3 month period under Article 51 of the Convention expired on three dif­
fe ·ent occasions, depending on whether one bases one 's calculations on September 26, 1991, january 16, 1992, 
or Februa:ty 28, 1992. Since the application was brought to the Court by the Commission on December 24, 
15 92, the submission took place long after any of the above mentioned periods (which are obligatory in char­
acter) had expired. 

3~ '· The Commission, for its part, maintains that the Government's assertion that the 3 month period gov­
eJ ned by Article 51 (1) of the Convention must be considered to be obligatory in character is incorrect because 
tt e Court, in its judgment of December 11, 1991, on preliminary objections in the Neira Alegria et al. Case, 
f< ~und that since that period may be extended it cannot be deemed to be obligatory. The Commission adds 
t1 1at the extension occurred because the Government requested the reconsideration of Report N2 31/91 before 
tl te expiration of the period fixed in that report. 

C •n the other hand, this petition cannot be dismissed by arguing that it was not applicable because a request 
f >r reconsideration can only be interposed by States that are not Parties to the Convention. In ruling on the 
r reliminary objections in the Velasquez Rodriguez Case, the Court found that although the request for 
r ~consideration is not contemplated in the Convention and Article 54 of the Commission's Regulations reserves 
t 1at proceeding for States that are not Parties, it does conform to the spirit and aims of the Convention 
( Veldsquez Rodriguez Case, PreUmtnary Objections, supra 26, para 69; Fatren Garbt and Solis 
c :Orrales Case, Preltmtnary Objections, supra 26, para. 69; and, Godinez Cruz Case, Preliminary 
• >bjecttons, supra 26, para 72). In addition, according to the Neira Alegria eta/. Case. the basic principles 
· >f good faith that govern the international law of human rights dictate that one may not request something of 
tnother and then challenge the grantor's powers once the request has been complied vvith (Netra Alegria 
.~taL Case, Preliminary Objecttons, Judgxnent of December 11, 1991. Series C No. 13, para. 35). 
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29 Nevertheless, the Commission's omission did not cause irreparable harm to Colombia because, if it did 
nc t agree with the Commission's position, that State had the power to request the friendly settlement proce­
du :e pursuant to paragraph 1 of Article 45 of the Commission's Regulations, which provides that: 

At the request of any of the parties, or on its own initiative, the Commission shall place itself at the dis­
posal of the parties concerned, at any stage of the examination of a petition, with a view to reaching a friendly 
settlement of the matter on the basis of respect for the human rights recognized in the American Convention on 
Human Rights. 

30 An essential part of any friendly settlement procedure is the participation and will of the parties 
in' olved. Even if one were to interpret the provisions of the Convention literally and to ignore the Regulations 
of the Commission, the latter can do no more than suggest to the parties that they enter into conversations 
air 1ed at reaching a friendly settlement. The Commission cannot decide the matter, however, since it lacks 
th( power to do so. The Commission must promote the rapprochement but is not responsible for the resu1ts. 
If~ greement is reached, the Commission must make sure that human rights have been properly defended. If 
on ~ of the parties is interested in a friendly settlement, it is free to propose it. In the case of the Government 
an 1 keeping in mind the object and purpose of the treaty -that is, the defense of the human rights protected 
tht rein- such a proposal could not be interpreted as an admission of responsibility but, rather, as good faith 
COJ npliance with the Convention's purposes. 

TI1! Court finds it unacceptable for the Government to argue as a preliminary objection that the Commission 
die not implement the peaceful settlement procedure, considering that it enjoyed that very same power under 
tht provisions of the Commission's Regulations. One cannot demand of another an action that one could 
ha"e taken under the very same conditions but chose not to. 

31. For the above reasons, the Court rejects this preliminary objection. 

VI 

32. The second preliminary objection interposed by the Government is based on the violation by the 
Co nmission, to the detriment of the Government, of the procedure established by Articles 50 and 51 of the 
Co 1vention. Consequently, the Government seeks the Court's dismissal of the application on the ground that 
it ~ ras improperly submitted. . 

33. The Government alleges that the procedure spelled out in the above mentioned articles of the 
Co 1vention consists of a series of steps, the first of which falls exclusively to the Commission and would be 
exl Lausted once the report has been processed. The second step pertains to the period of three months in 
which the matter is either settled or submitted to the Court. The third comprises the exclusive jurisdiction of 
th€ Court once the case has been referred to it in timely fashion within the above mentioned period; other­
wi~ e, it would be up to the Commission to take the measures provided in Article 51 of the Convention. These 
thr ~e, successive steps, allow for no interference; nor could they be omitted without damaging the right of 
deJ ense of the States Parties. 

34. The Government believes that the Commission joined together and confused the various measures and 
fur ctions that it is charged with under Articles 50 and 51 of the Convention and, in so doing, prevented the 
pa1 ties from discovering with any precision whether a given procedural phase had been exhausted and which 
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o· >jections filed by the Government of Honduras in the Velasquez Rodriguez Case, it has been firmly estab­
li: hed that the friendly settlement procedure contemplated by the Convention must not be deemed to be a 
compulsory step for the Commission, but, rather, must be seen as an option that is open to the parties and to 
tl e Commission itself, depending on the conditions and characteristics of each individual case. In addition, 
tr e Commission claims that the above mentioned judgment confirmed the soundness of Article 45 of its 
R· !gulations in the sense that it does not contradict the Convention but, on the contraty, correctly implements 
A tide 48(1)(0 thereof. 

2'-. The Commission also points out that, in the Velasquez Rodriguez Case, the Court abstained from eval­
u: Lting the conduct of the Government of Honduras in its dealings with the Commission and whether the 
cl1ims of the parties had been presented with sufficient clarity and precision, because the fundamental issue 
v.. as that the Commission was not under the obligation to always initiate the friendly settlement procedure. 

2~ •. The Court notes that the Commission and the Government each have a different interpretation of 
A tides 48(1)(f) of the Convention and 45 of the Commissionls Regulations, as also of the scope of the crite­
ri )n established by the Court in ruling on the preliminary objections interposed by the Government of 
H ::>nduras in the Velasquez Rodriguez, Godinez Cruz. and Fain~n Garbi and Solis Corrales Cases, as contained 
ir its judgments of June 26, 1987, which are all similar in that respect. 

2( '· In the three cases mentioned, the Court determined that: 

Taken literally, the wording of Article 48(1Xf) of the Convention stating that 1the Commission shall place itseH at 
the disposal of the parties concerned with a view to reaching a friendly settlement' would seem to establish a 
compulsory procedure. Nevertheless, the Court believes that, if the phrase is interpreted within the context of 
the Convention, it is clear that the Commission should attempt such friendly settlement only when the circum­
stances of the controversy make that option suitable or necessary, at the Commission's sole discretion 
(Veldsquez Rodriguez Case, Preliminary Objections, judgu1ent of june 26, 1987. Series C No. 1, para. 
44; Fairen Garbl and Solts Corrales Case, Preliminary Objections, judgnaent of june 26, 1987. Series 
C No.2, para. 49; and, Godinez Cruz Case, Preliminary Objections:~ judgment of june 26, 1987. Series 
C No. 3, para. 47.) 

A ter transcribing Article 4 5(2) of the Regulations of the Commission, the Court stated: 

The foregoing means that the Commission enjoys discretionary, but by no means arbitrary, powers to decide in 
each case whether the friendly settlement procedure would be a suitable or appropriate way of resolving the 
dispute while promoting respect for human rights. (Veldsque.z Rodriguez Case, Preli1ninary Objections, 
para. 45; Fatren Garbt and Solis CotTales Case, Preliminary Objections, para. 50; and, Godlrre.z Cruz 
Case, Preliminary Objections, para. 48.) 

2· ·. The Court has held that the Commission has no arbitrary powers in this regard. The intention of the 
C )nvention is very clear as regards the conciliatory role that the Commission must perform before a case is 
ej ther referred to the Court or published. 

C nly in exceptional cases and, of course, for substantive reasons may the Commission omit the friendly set­
tl• ~ment procedure because the protection of the rights of the victims or of their next of kin is at stake. To 
st 1te, as the Commission does, that this procedure was not attempted simply because of the '(nature" of the 
c' se does not appear to be sufficiently well-founded. 

2: L The Court believes that the Commission should have carefully documented its rejection of the friendly 
settlement option, based on the behavior of the State accused of the violation. 
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IV 

19. The Government interposed the following preliminary objections: 

a . failure of the Commission to initiate a friendly settlement procedure; 
b. incorrect application of Articles SO and 51 of the Convention; and, 
c. non-exhaustion of domestic remedies. 

v 

20. The Court will now examine the first of these preliminary objections. 

Ins lpport of this objection, the Government alleged both in its pleadings and at the relevant hearing that the 
Cor: unission had infringed the provisions of Article 48(1)(f) of the Convention by not placing itself at the dis­
pas Ll of the parties to reach a friendly settlement of this matter, despite the fact that the Government had at 
no · ime denied the facts of the case. Consequently, it is arbitrary to assert, as the Commission's Report N° 
31/~ ,1 of September 26, 1991 does, that the facts of the case are '1by their very nature" not subject to resolu­
tion through the friendly settlement procedure and that the parties themselves failed to request such a recourse 
in a :cordance with Article 45 of the Regulations of the Commission. 

21. The Government argues that the above provision of the Convention does not empower the Commission 
to t1 ansfer to the parties its obligation -which belongs exclusively to the Commission- to place itself at their dis­
pas ll with a view to reaching a friendly settlement, in order to later contend that by not requesting such a set­
tlen tent the parties have forfeited the right to charge the Commission with violating the Convention. Furthermore, 
it is the Government's opinion that Article 45(1) of the Commission's Regulations does not accurately reflect the 
sco· 'e and content of Article 48(1)(0, for the simple reason that the States Parties should not be placed in the 
unc Jrnfortable situation of having to request a friendly settlement, something that could be interpreted as a prior 
con fession of their responsibility, with all the political and procedural risks that would entail. 

22. The Government alleges that the Commission improperly attempts to apply to the instant case the 
opi 1ion expressed by the Court in its judgment of June 26, 1987, on the preliminary objections in the 
Vel: l5quez Rodriguez Case, pointing out that the circumstances that led to that decision are substantially dif­
fen nt from those of the instant case; in the former, the Government of Honduras repeatedly denie d that 
go\ ernment or military authorities had ever participated in the forced disappearance of the victim and went 
so ·ar as to deny that the disappearance had ever taken place. In the instant case, the Government has 
dec lare d that 

at no time did it deny the actual material fact of the forced disappearance of a person In addition, the various 
judicial proceedings brought with a view to finding the victim and identifying the authors of that act indicate an 
acknowledgment of the fact that Colombian military authorities could have taken part in the violations of indi­
vidual rights. The focus of the dispute between the Government of Colombia and the Commission has to do 
with the identity of the persons responsible for the violations and whether the national judicial authorities duly 
fulfilled their obligations to detain those persons or to impose the corresponding sanctions. 

23. In both its written response to the preliminary objections and in the hearing on that subject, the 
Co nmission, in turn, basically affinned that ever since the Court's judgment of june 26, 1987, on the preliminary 
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15. In a note from the Government to the Commission dated January 16, 1992, the latter was asked to 
'reconsider these reports, pursuant to Article 54 of the Regulations of the Commission" on the ground that 
''Jctivities bad been carried out by the various government agencies in charge of criminal and disciplinary 
r latters with a view to broadening their investigations and thus compZving with the recommendations of that 
1 'onorable Commission. '' In a communication dated February 18, the Executive Secretary of the Commission 
iltformed the Government of the Commission's decision to "confinn the reports previously approved by the 
( 'ommission, postponing the decision as to the publication thereof until the ne.xt session. n In a communica­
ti :>n dated February 24, the Government, in tum, asked for a clarification of the phrase "'confirm the reports 
t revious(v approved by the Commission, ' to determine u1bether the reconsideration requested by Colombia in. 
c lSes 10.319, 10.454, and 10.581 bas been decided upon and, if sq. to obtain the authentic text of the perli-
r. ent decision, if such a decision has been issued. '' The President of the Commission replied to the 
C overnment's request on Februaty 28, in the following terms: 

mhe Commission has agreed to postpone its final decision on Reports NQs. 31 , 32, and 33/ 91: which had been 
approved during its 80th Session, taking into account the arguments presented by the Government of Colombia 
and the assurances of its willingness to cooperate with the Inter-American Corrunission. 

In no way, however, does that decision imply that the Reports already approved by the Commission dur­

ing the month of September, 1991, are no longer in effect. Rather, the decision regarding their adoption as final 
reports has been suspended, precisely in order to provide the Government of Colombia with a new opportuni­
ty to effectively comply with the concrete recommendations contained therein. 

Consequently, the IACHR will be making a final decision as to the publication of the reports during its 

82nd Session. It shall base its decision both on the effective adoption of the recommendations contained there­
in and on the implementation of those presented to the Government during the on-site visit to be made by the 

Commission next May. 

r '. During its 82nd Session in September 1992, the Commission heard a report on the steps taken by the 
S; >ecial Commission during its on-site visit and received the representatives of the Government and the peti­
ti )ners at a hearing. On September 25, 1992, the Commission approved Report N2 31/92 of September 25, 
11 >92, the operative part of which reads as follows: 

1. To reject the request for reconsideration presented by the Government of Colombia, ratify Report 

31/91 of September 29, 1991, and refer this case to the Inter-American Court of Human Rights. 

2. To transmit the instant report to the Government of the Republic of Colombia and to the peti-

tioner, with the admonition that it may not be published and that the period stipulated in Article 51(1) of the 
American Convention on Human Rights starts to run on September 25, 1992, the date of flnal adoption of the 

report in question. .. 

m 

1: ~ - The Court has jurisdiction to hear the instant case. Colombia has been a State Party to the Convention 
si nee July 31, 1973, and accepted the · contentious jurisdiction of the Coutt, as set out in Article 62 of the 
C)nvention, on)une 21, 1985. · 
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resi ient of that region who served as their guide, was detained by the Army, tortured and later set free. From 
the [nterrogation he was subjected to and the radio communications of the military patrol that detained him, 
he 1 ~amed of the detention of Isidro Caballero-Delgado and Maria del Carmen Santana. After his release, he 
notJ fied the unions and political organizations to which they belonged. They~ in turn, notified the relatives of 
the :letained individuals. 

13. The petition reports that Isidro Caballero's family and various union and human rights organizations 
beg m to search for the detainees at the military facilities. They were told that Isidro Caballero and Maria del 
Car: nen Santana had not been detained. Legal and administrative actions were taken in an attempt to estab­
lish the whereabouts of the couple who had disappeared and to punish those directly responsible, all to no 
ava I. No reparations were obtained for the damages caused. 

14. Among the judicial actions taken, the petition mentions a writ of habeas corpus filed with the First 
Sup ~rior Court of Bucaramanga, an investigation in the ordinary criminal courts before the Second Criminal 
Exa nining Magistrate and a military criminal investigation before Military Criminal Examining Magistrate 26, 
atta :hed to the Santander Battalion based in Ocana. The following administrative measures were also taken: 
acti )n by the Office of the Presidential Adviser for the Defense, Protection and Promotion of Human Rights; 
acti )n by the Bucaramanga Regional Prosecutor's Office; proceedings and negotiations by the Second 
Ass stant Prosecutor for the Judicial Human Rights Police and by the Assistant Prosecutor for the Military 
For· :es; and, also negotiations with the Office of the Deputy Attorney General of the Nation and the Office of 
the Assistant Prosecutor for the Military Force. Extrajudicial measures included the remedy of public com­
plai nt and protest. 

15. The Commission states that on April 4, 1989, (acting on a request for urgent action from a reliable 
sour-ce~ [. . .] before receiving a formal communication from the petitioners, the Commission, motuj)rQj)rio) for­
Wai 'ded to tbe Government the complaint [. . . ] (and] reques~ed] that extraordinary measures be taken to pro­
tect the life and personal safety" of the victims. On April 5 of that same year, the Commission received the 
forr1al petition from the petitioners, which it processed under N2 10.319. On September 26, 1992, the 
Cor 1mission issued Report N2 31/91, the operative paragraphs of which read as follows: 

1. That the Government of Colombia has failed to honor its obligation to respect and guarantee 
Article 4 (right to life), Article 5 (right to humane treatment), Article 7 (right to personal liberty), and Article 25 
(on judicial protection), in relation to Article 1(1), upheld in the American Convention on Human Rights, to which 
Colombia is a State Party, in respect of the kidnapping and subsequent disappearance of Isidro Caballero­
Delgado and Maria del Carmen Santana. 

2. That Colombia must pay compensatory damages to the victims' next of kin. 

3. To recommend to the Government of Colombia that it continue the investigations until those 
responsible have been identified and punished, thereby avoiding the consurrunation of acts of serious impunity 
that transgress the very bases of the legal system. 

4. To request the Government of Colombia to guarantee the safety of the eyewitnesses to the events 
and give them the necessary protection, as they have risked their lives to provide their valuable and courageous 

cooperation in the efforts to ascertain the facts. 

5. To include this report in the forthcoming Armual Report to the General Assembly of the 
Organization of American States should no reply be received within 90 days of this report. 

6. To transmit this report to the Government of Colombia and to the petitioner, neither of which 

is authorized to publish it. 
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9 The public hearing was held at the seat of the Court on the date and at the time set. 
1 here appeared before the Court 

f( •r the Government of Colombia: 

Jaime Bernal-Cuellar, Agent 

Weiner Ariza-Mareno, Alternate Agent 

Francisco Javier Echeverri, Adviser; 

fc :tf the Inter-American Commission on Human Rights: 

Leo Valladares-Lanza, Delegate 

Manuel Velasco-Clark, Assistant 

Gustavo Gal16n-Giraldo, Adviser 

Juan E. Mendez, Adviser 

Jose M. Vivanco, Adviser. 

n 

H ~. According to the petition, Isidro Caballero-Delgado and Maria del Carmen Santana were detained on 
Fj ~bruary 7, 1989, in the locality known as Guaduas, under the jurisdiction of the Municipality of San Alberto, 
Department of Cesar, Colombia, by a military patrol composed of units of the Colombian Army stationed at 
tt e military base of Lfbano (jurisdiction of San Alberto), attached to the Fifth Brigade headquartered in 
B 1caramanga. 

1·. According to the petition, the detention took place because of Mr. Isidro Caballero's active involvement 
a~ a leader of the Santander Teachers' Union for a period of 11 years. Prior to that, and for the same reasons, 
h.~ had been held in the Model Prison of Bucaramanga~ charged with belonging to the Movimiento 19 de Abril, 
b 1t was released in 1986; since that time, however, he was constantly harassed and threatened. Maria del 
C trmen Santana, about whom the Commission had (Ivery ltttle informatton, was a member of the Movimiento 
1.) de Abril (M-19)" and worked with Isidro Caballero in enlisting community participation for the ''Meeting 
fc r Coexistence and Normalization" which was to be held on February 16, 1989, in the Municipality of San 
A berto. This activity had been planned by the "Regional Dialogue Committee" and involved ((organizing 
n eetings~ fora and debates in various regions in an effort to find a political solution to the armed conflict. 'J 

1::. The petition states that on February 7, 1989, Elida Gonzalez, a peasant woman who was passing the 
s1 ~ot where the victims were captured, was detained by the same Arn1y patrol and later released. She saw 
ls:dro Caballero, wearing a camouflage militacy uniform, and a woman who was with them. Javier Piez, a 
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I 

1. This case was submitted to the Inter-American Court of Human Rights (hereinafrer ((the Court))) by the 
In1 er-American Commission on Human Rights (hereinafter "the Commission") on December 24, 1992. It orig­
in; .ted in a "request for urgent action" sent to the Commission on April 4, 1989 and in a petition (N2 10.319) 
ag tinst Colombia received at the Secretariat of the Commission on April 5, 1989. 

2. In referring the case to the Court, the Commission invoked Articles 50 and 51 of the American 
Cc nvention on Human Rights (hereinafter "the Convention" or "the American Convention") and Article 26 et 
sel '· of the Rules of Procedure. The Commission submitted this case in order that the Court decide whether 
tht · Government in question had violated Articles 4 (Right to Life), 5 (Right to Humane Treatment), 7 (Right 
to Personal Liberty), 8 (Right to a Fair Trial), and 25 (Right to judicial Protection) in connection with Article 
1(:) of the Convention, to the detriment of Isidro Caballero-Delgado and Maria del Cannen Santana. In addi­
tio 1, the Commission considered that the Government had a]so violated Article 2 of the Convention by not 
ad )pting the domestic legal measures to give effect to those rights '(based on the maxim of the law J;J.acta sunt 
M!J.vanda.. /)as also Article 51(2) of that treaty in conjunction with Article 29(b), by not carrying out the rec­
on mendations made by the Commission. The Commission requested the Court to require the Government 
to '(institute the investigation necessary to identify the responsible patties and impose punishment [. . .], inform 
th( relatives of the victtms of the tatters' whereabouts [ .. . ] remedy the acts committed by government agents 
ani. pay fair compensation to the victims ' next of kin[. . . ] [and] pay the costs of these proceedings. '' The 
Co nmission appointed its member Leo Valladares-Lanza to represent it as its delegate, and Edith Marquez­
Ro iriguez, Executive Secretary, and Manuel Velasco-Clark, the Secretariat's attorney, to serve as assistants. It 
als) named the following persons to act as legal counsel in the instant case: Gustavo Gall6n-Giraldo, Maria 
Co 1Suelo del Rio, jorge G6mez-Lizarazo, juan E. Mendez, and jose Miguel Vivanco. 

3. The application and its attaclunents were transmitted to the Government by the Secretariat of the Court 
on January 15, 1993, after they had been duly examined by the President of the Court (hereinafter "the 
Pn: sident"). 

4. By letter of January 28, 1993, the Government of Colombia notified the appointment of attorney Jaime 
Be1 nal-Cuellar as its Agent, and attorney Weiner Ariza-Moreno as Alternate Agent. 

5. By Order of February 5, 1993, and at the request of the Government, the President granted the latter 
an ~xtension of 45 days to the time limit set in Article 29(1) of the Rules of Procedure for filing an answer to 
the application. The answer to the application was delivered on june 2, 1993. Likewise, on Febn1ary 16, 
19~ 3, an extension of 15 days was granted for the presentation of preliminary objections. 

6. Pursuant to Article 31 of the Rules of Procedure, the Government filed preliminary objections on March 
2, : 993. The Commission responded to the objections on April6, 1993. 

7. By Order of June 3, 1993, the President convened a public hearing at the seat of the Court for Thursday, 
Jul~ , 15, 1993, at 15:00 hours, for the presentation of oral arguments on the preliminary objections interposed 
by :he Government. 

8. On july 12, 1993, Judge Rafael Nieto-Navia was elected President of the Court. Since the new President 
is :: national of Colombia, by Order of July 13, 1993, he relinquished the Presidency for the instant case to 
Judge Sonia Picado-Sotela, the Vice-President. 
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APPENDIX II 

INTER-AMERICAN COURT OF IUGBTS 

DELGADO AND SANTANA CASE 

PREIJMINARY OBJECOONS 

JUDGMENT OF JANUARY 21, 1994 

In the case of Caballero Delgado and Santana, 

th ~ Inter-American Court of Human Rights, composed of the following judges: 

Sonia Picado-Sotela, President 
Rafael Nieto-Navia, Judge 
Hector Fix-Zamudio, Judge 
Alejandro Montiel-Arguello, Judge 
Hernan Salgado-Pesantes, Judge 
AsdrUbal Aguiar-Aranguren, Judge; 

al: :o present: 

Manuel E. Ventura-Robles, Secretary, and 
Ana Maria Reina, Deputy Secretary 

in application of Article 31 (6) of the Rules of Procedure of the Inter-American Court of Human Rights (here­
in :after "the Rules of Procedure"), delivers the following judgment on the preliminary objections interposed by 
th:~ Government of the Republic of Colombia (hereinafter "the Government'' or "Colombia"). 
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DISSENTING OPINION OF JUDGES PICADO-SOTEIA, 
AGUIAR-ARANGUREN AND CAN(:ADO TRINDADE 

1. We, the undersigned judges, dissent from the majority opinion with respect to operative point 3 of the 
j1 Ldgment, in which the Court dismisses the responsibility of the respondent State for the violation of the right 
t~ > life of Mr. Asok Gangaram Panday. 

2 It is our opinion that from the very moment that the Court established the responsibility of the respon­
cent State for the illegal detention of Mr. Gangaram Panday, albeit by inference, it became necessary for it to 
a :cept the consequences of such a finding insofar as the protection of the victim's right to life is concerned. 
1 his conclusion follows, in particular, because the respondent State admitted in its own countermemorial that 
P sok Gangaram Panday's detention ({ftntenstfied] bis depression and contempt for life," something that cannot 
t e separated from the cause of death. In any event, the reason why the Court w·as unable to go into greater 
d epth in its argumentation as to whether or not the detention reported was illegal or arbitrary was that it did 
n ~t have before it the legislative texts it had expressly requested of the respondent State. 

3 The right to life and the guarantee and respect thereof by States cannot be conceived in a restrictive 
n tanner. That right does not merely imply that no person may be arbitrarily deprived of his or her life (neg­
a Jve obligation). It also demands of the States that they take all appropriate measures to protect and pre­
S· ~tve it (positive obligation). 

4 The international protection of human rights, as it relates to Article 4(1) of the American Convention on 
1- ·uman Rights, has a preventive dimension, in which the obligation to act with due diligence assumes graver 
it nplications when dealing with illegal detentions. Due diligence imposes on the States the obligation to pre­
v ~nt, within reason, those situations which as in the case now before us could lead, sometimes even 
b 'of omission, to the denial of the inviolability of the right to life . 

5 Based on the foregoing, we, the undersigned Judges, consider that in the instant case the responsibili­
~ · of the respondent State should have been determined on the basis of Articles 7(2) and 4(1) of the 
Convention read together with Article 1(1) thereof. 

(s) Sonia Picado-Sotela (s) Asdrubal Aguiar-Aranguren 

(s) Antonio A. Can~ado Trindade 

(s) Manuel E. Ventura-Robles 
Secretary 
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the file thereafter. 

una 1.imously, 

6. Decides that there shall be no award of costs. 

Done in Spanish and in English, the Spanish text being authentic, in San jose, Costa Rica, this twenty-first day 
of] tnuary, 1994. 

(s) Sonia Picado-Sotela 

(s) Alejandro Montiel-Arguello 

(s) Rafael Nieto-Navia 
President 

(s) Hector Fix-Zamudio 

(s) Hernan Salgado-Pesantes 

(s) AsdrUbal Aguiar-Aranguren (s) Antonio A. Can~ado Trindade 

(s) Manuel E. Ventura-Robles 
Secretary 

)uc ge Maximo Pacheco-G6mez, who was present at the hearings on the merits, excused himself from 
palticipating in the Session during which this judgment was drawn up and signed. 

So ordered, 

(s) Manuel E. Ventura-Robles 
Secretary 

(s) Rafael Nieto-Navia 
President 
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71 Also based on the fact that Suriname's responsibility has been inferred, the Court considers that it must 
di~ .. miss the request for an award of costs. 

XI 

N< 1w, therefore 

TilE COURT 

ur .. animously, 

1. Declares that Suriname has violated its obligations to respect and to ensure the right to personal liber­
ty set forth in Article 7(2) of the Convention, read in conjunction with Article 1(1) thereof, to the detriment of 
A: ok Gangaram Panday. 

u:1animously, 

2. Dismisses the request of the Commission that the State of Suriname be found responsible for the vio­
la ion of Articles 5(1), 5(2), 25(1) and 25(2) of the Convention, to the detriment of Mr. Asok Gangaram Panday. 

b, · four votes to three, 

3. Dismisses the request of the Commission that the State of Suriname be found responsible for the 
violation of Article 4(1) of the Convention, to the detriment of Mr. Asok Gangaram Panday. 

Jt dges Sonia Picado-Sotela, Asdrubal Aguiar-Aranguren and Antonio A. Can~ado Trindade dissenting. 

u 1animously, 

4 Sets the amount that the State of Suriname must pay to the persons indicated in paragraph 70 of this 
jt dgment, and as stipulated therein, at US$10,000 (ten thousand dollars of the United States of America) or 
the equivalent amount in Dutch florins, payable within six months of the date of this judgment. 

unanimously, 

5. Decides that the Court shall supervise the payment of the indemnification ordered and shall only close 
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at the Commission's 74th Session, it is expressly recognized that 

Suriname has taken significant steps to establish the rule of law and democratic; institutions and has 
assumed international obligations in the Inter-American community by ratifying the treaties referred to 
above, all of which indicate a desire to 13!Spect and prQmote human rights. (Underlined by the Court) 

b. That Mrs. Dropatie Sewcharan, the victim's widow, filed a complaint regarding the events referred 
to in this record with the Attorney General of the Court of Justice in Paramaribo, on November 11, 1988. 

c. That in his deposition before the Court the victim's brother, Leo Gangaram Panday, replied as 
follows to the question, ('Have you experienced lack of cooperation by the authorities of Suriname in 
your efforts to obtain justice?": ul left everything in the hands of my lawyer. " And, later, when ques­
tioned whether, '1ilt has been possible to obtain decisions on this case in Suriname, "he answered vague­
ly that, '10 heard nothing further on the matter. ') 

d. That in the note signed by the Minister of Justice and Police of Suriname which was sent to the 
Commission on May 2, 1989, in response to the request made by the latter in its note of February 6, 
1989, it is stated that: 

[T]he Prosecutor General ordered an autopsy to be carried out;" "the Prosecutor General[ .. .1 inves­
tigated the circumstances and reasons for the detention;" "[t]hat in addition to the foregoing, the 
Department of Technical and Criminal Investigations and the Department of Identifications drew up 
a report/' and "[t]hat the Attorney General had considered it important to look into the possibility that 
the Military Police Officer[ ... ] might be guilty of unlawful deprivation of liberty or illegal detention. 

66. The Commission's assertion, contained in the preambular paragraphs of its report on the instant case, 
that the Government, "enacted an amnesty Decree freeing all the guilty parltes of their criminal responsibili­
ty," s not supported in the record by anything other than the statement of the complainant. 

67. In view of the above, this Court concludes that there is no proof of the violation of Articles 2 and 25 
of tl e Convention charged in the instant case. And it so finds. 

X 

68. Since the Court has concluded, by inference, that Asok Gangaram Panday was illegally detained by 
mer tbers of the Military Police of Suriname, this violation of the Convention must be ascribed to that State. 

69. Consequently, the provisions of Article 63(1) of the Convention are here applicable. The Court notes 
that in the instant case, since the victim is deceased, it is impossible to ensure him the enjoyment of his right 
or t~ > make full reparation for the consequences of the measure that constituted the breach thereof. Hence, 
in a ~cordance with the provision cited, the payment of fair compensation is in order. 

70. Since Suriname's responsibility has been inferred, the Court decides to set a nominal amount as cotn­
pen ;ation, one half to be paid to the widow and the other half to the victim's children, if any. If there are 
no < hildren, their portion shall be added to the widow's half. 
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frc mit that other factors that occurred prior to his detention also affected the victim's state of mind. 

62 Nevertheless, it could be argued that the fact that the Court, by inference, considers that the victim's 
de tention was illegal, should also lead it to conclude that there was a violation of the right to life by 
Suriname on the grounds that, had Suriname not detained that person, he probably would not have lost his 
lift !. However, the Court believes that on the matter of the international responsibility of States for violations 
of the Convention 

[w]hat is decisive is whether a violation of the rights recognized by the Convention has occurred with the 
support or the acquiescence of the government, or whether the State has allowed the act to take place 
without taking measures to prevent it or to punish those responsible. Thus, the Court's task is to deter­
mine whether the violation is the result of a State's failure to fulfill its duty to respect and guarantee those 
rights, as required by Article 1(1) of the Convention. (Veldsquez Rodriguez Case, supra 49, para. 
173; Godinez Cruz Case, supra 49, para. 183.) 

TIe circumstances surrounding this case make it impossible to establish the responsibility of the State in the 
te1 ms described above because, among other things, the Court is fixing responsibility for illegal detention by 
in. erence but not because it has been proved that the detention was indeed illegal or arbitraty or that the 
d€ tainee was tortured. And the Court so finds. 

IX 

6~. Finally, the Commission also charged an alleged violation of Articles 2 and 25 of the Convention, in the 
fo i1owing terms: 

The case of Mr. Gangaram Panday shows that in Suriname the exercise of the rights and freedonlS men­
tioned in the Convention is not guaranteed when the violations are corrunitted by military personnel. 

[. . . 1 

The violations of human rights committed by the military authorities of Suriname against which the pop­
ulation is absolutely defenseless, as in the case of Mr. Gangaram Panday - represent a clear violation of the 
obligation to provide judicial protection [. . .] 

6· ~:. The Court notes that, in principle, the confirmation of a single case of violation of human rights by the 
a11thorities of a State is not in itself sufficient ground to presume or infer the existence in that State of wide­
S] )read, large-scale practices to the detriment of the rights of other citizens. 

6: ·i. In addition, after completing the evaluation of the various proofs called for and furnished by the par-
ti ~s , the record of the instant case reflects the following: 

a. That in the First and Second Reports on the Human Rights Situation in Suriname for the years 
1983 and 1985, the Commission states that it has confirmed that, "a number of fundamental human 
rights established in the American Declaration of the Rights and Duties of Man continue to be violated 
by the Government of Suriname;" however, in the Commission's Annual Report for 1987-1988, approved 
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a. The Court finds that it has been proved that Mr. Asok Gangaram Panday died while itnprisoned 
in the custody of members of the Military Police of Suriname (cf. the report of the Militaty Police Corps 
of Suriname, signed by Achong]. G., Ensign of the Military Police, on November 17 ~ 1988: the report 
of proceedings drawn up by R. S. Wolfram, Police Inspector of the Technical Service of Investigations 

• 

and Inspections of Paramaribo, dated November 8, 1988; the autopsy report and death certificate of 
Mr. Choeramoenipersad (Asok) Gangaram Panday, both signed by Dr. M. A. Vrede, pathologist, on 
November 11 and 14, 1988, respectively). 

b. It has also been proved that the victim died by mechanical asphyxia as :1 result of hanging (cf. 
the autopsy report signed by Dr. M. A. Vrede; the opinion of Dr. Richard J. Baltaro, anatomical pathol­
ogist, dated February 4, 1990, issued at the request of Professor Claudio Grossman, adviser to the 
Commission; the forensic report of the Department of Forensic Medicine of the Bureau of Judicial 
Investigations of Costa Rica issued in November, 1992; the expert forensic testimony prepared by the 
General Division of Forensic Medicine of the Technical Corps of the Judicial Police of Venezuela; the 
photographs of the victim's hanging body). 

58. As for the etiology of the death of Asok Gangaram Panday in support of a probable hypothesis of homi­
cide :, as suggested by the text of the Commission's memorial which states that, ((on March 20, [19901, Professor 
Gn ·ssman sent to the Commission a copy of Dr. Vrede s certificate dated November 14, 1988, in tuhich he indi­
cat ~s that Asok Gangaram Panday died as a result ofa,sp,hy."<ta causgd by eiolence,(underlined by the 
Cot .rt). " the records show no evidence in this regard. 

59. The death certificate for purposes of cremation includes the statement of the forensic doctor that ('tbe 
vic. tm died a violent death" and also indicates that the certificate was issued on the basis of a model or stan­
dar j form used by the Anatomical Pathology Laboratory of the Academic Hospital of Paramaribo and that 
an< ther copy, attached to the record, states the contrary, that is, /(it is not a case of violent death. " Since it has 
aln: ady been determined that the cause of death ofAsok Ganga ram Panday was asphyxia resulting from hJ.ng­
ing it follows that his death could hardly be certified as non-violent, that is, brought on by natural causes. 

60. Suicide is the most probable hypothesis contained in the record, and has been endorsed by the 
De )artment of Forensic Medicine of the Bureau of judicial Investigations of Costa Rica and by the expert 
for, !nsic testimony of the Technical Corps of the Judicial Police of Venezuela. The latter's testitnony reads as 
fol]aws: 

On the basis of the total lack of physical violence, the position of the body when it was found, the 
characteristics of the noose and its position relative to the washbasin , the apparent lack of lesions in 

the larynx or trachea, except for "hemorrhage in the neck muscles" and the presence of congestion and 
pulmonary edema, we conclude that the cause of death was: "MECHANICAL ASPHYXIA BY HANG­
ING, SECONDARY TO VASOVAGAL SYNDROME OR ACUTE CEREBRAL CIRCULATORY INSUFFICIEN­
CY RESULTING FROM COMPRESSION OF THE JUGULAR VEINS AND/ OR CAROTID ARTERIES. THE 
EVIDENCE PRODUCED FOR THIS EXAMINATION: PHOTOGRAPHIC MATERIAL AND AUTOPSY 
REPORT, FAVOR SUICIDE AS THE REASON." (Capitals in the original.) 

61 The Court considers that although it is true that the record contains sufficient elements to support the 
fin :ling that the death of Asok Gangaram Panday was caused by hanging, there is no convincing proof on the 
eti )logy of his death that would make it possible to attribute responsibility for that death to Suriname. The 
ab )Ve conclusion is in no way modified by the fact that the agent of the Government admitted in his coun­
tet memorial that the victim's mood had been affected by his expulsion from the Netherlands and that this psy­
ch )logical condition had been intensified by his detention. In effect, to deduce from such a statement any 
ty) >e of admission of responsibility by the Government is to strain logic. It is, however, possible to conclude 
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translation from the Dutch) cadaverous lividities. 

[And, as for the lesions,] the ecchymosis in the pubis and scrotum, wilh a small 

internal hemorrhage in the subcutaneous fatty tissue and congestion of internal structures in the 
genitals, points to the mechanical effect of a traumatism that produced that simple contusion. 

Diagnosis: 
[. . . 1 
2 - Simple contusion in the scrotum 

3 - Simple contusion in the prepubic tissue. 

b. In a follow-up note dated February 22, 1993, the above mentioned Depanment of Forensic 
Medicine added that "the contusion described in the genital and pubic area of Mr. Ganday (sic) entails 
a vital ac~ which means that it was produced while be was alive and was traumatic in origin. '1 

c. The Report of the General Division of Forensic Medicine of the Technical Corps of the Judicial 
Police of Venezuela places on record that 

[With respect to the photographic material] [t]he disposition of the cadaverous lividities is very evi­
dent [ .. . ] No bruises, ecchymosis or other evidence of traumatiSII1 can be observed, but the phenome­
non known as lividities [. . . ] difficult to defme due to the quality of the photographic material and the 

distance from which the photograph was taken. In any event, it appears to be a small flayed area in the 

scapular region, probably caused by the weight of the body upon hitting the wall when he jumped to 
hang himself 

There is no physical evidence (. . .] [that he had been tortured] in the photographs taken of the 
cadaver. 

d. The follow-up report of the aforementioned General Division of Forensic Medicine regarding the 
observations made by Dr. M. A. Vrede during the public hearing states that: 

The greater part of the conunents and contradictions in the information supplied by the videotape 
[during the public hearing), because the tape is of low technical quality and was taken long after the death 

took place, [ ... 1 was the reason that we abstained from making any comments, as it is risky to issue opin­

ions based on this material. 

5C . Having examined all of the above elements, the Court considers that no conclusive or convincing indi­
ca tions result from the evaluation thereof that would enable it to establish the truth of the charge that Mr. Asok 
G 1ngaram Panday was subjected to torture during his detention by the Military Police of Suriname. 
A< :cordingly, the Court cannot conclude, as the Commission requests, that in the instant case there exists a 
p1 esumption that Article 5(2) of the Convention protecting the right to humane treatment was violated. And 
th e Court so finds . 

vm 

5· '. As regards the death of Mr. Asok Gangaram Panday while in detention and confinement in the ((shelter 
fi ~·r deportees located in [the] complex of the Zanderij Brigade, /} the Court is of the following opinion: 
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but was not confirmed before the Court, asserts that (1ulnfortunately, the bad quality of the tape tnakes 
it difficult to arrive at a precise diagnosis.'' This is corroborated by the forensic reports ordered by the 
Court to furnish better proof, which state that, ({In view of the bad quality of the recording of the cas­
sette, !. . J all of the takes were rejected because they were technically unreliable for an ana~vsis of tbe 
case" (Report of the Department of Forensic Medicine of the Bureau of judicial Investigation of Costa 
Rica) ; and that, (1t]be videotape is of poor technical quality, with added putrefactive phenomena, tvhicb 
makes it impossible to give a reliable assessment. We therefore abstafn from any comments. '' (Report 
of the General Division of Forensic Medicine of the Technical Corps of the Judicial Police of 
Venezuela.) 

c. In the report of proceedings drawn up on November 15, 1988, R. S. Wolfram, Police Inspector 
detailed to the Technical Service of Investigations and Inspections of Paramaribo, declares that '1als.far 
as could be obseroed, no signs of external violence tvere found on the body'' of the victim. 

d. In the letter dated November 18, 1988, from the Minister of Foreign Affairs of the Kingdom of 
the Netherlands to the Lower Chamber of the States General at The Hague, which was submitted as 
proof by the Commission, it is stated that 'ttlhe post mortem (sic) examination was carried out by a 
physician tn good standing. According to reports, the body did not exhibit any signs of pbysical vio­
lence." 

53. Despite the foregoing , the Court cannot fail to consider the fact that, during the public hearing, the 
Cor 1mission introduce d a new issue for consideration that had not been contained in either its application or 
its 11emorial: the alleged existence of injuries to the testicles of the victim, as described in the testimony given 
by 1 he petitioner, Leo Gangaram Panday, and in the forensic autopsy report on the victim signed on November 
11, 1988, by Dr. M. A. Vrede, pathologist. In .that report, after certifying that the body showed no other pecu­
lian ties or signs of extravasation, Dr. Vrede placed on record the fact that the scrotum exhibited ('extrava­
sati )n on the left and right; more pronounced on the left side. " 

54. In his personal testimony to the Court, Dr. M. A. Vrede, called as a witness by the Government and hav­
ing reference to the public viewing of the contents of the videotape of the victim's body, stated the follow­
ing, among other things: 

There was damage to the skin but not to the testicles. 

This hemorrhage [in the pubic area] could have been occasioned by violent blows[ ... ] brute force, 

or by a blow to the area where the testicles and pubic parts are. The hemorrhaging in this area was very 
superficial [. .. ] It was a fresh hemorrhage that occurred shortly before death. This hemorrhage must have 

presented itself shortly before death. It was a fresh hemorrhage. 

55. The forensic reports ordered by the Court from the Department of Forensic Medicine of the Bureau of 
Judi :ial Investigations (01]) of Costa Rica and the Technical Corps of the Judicial Police of Venezuela to fur­
nish better proof, which contain a technical evaluation of all the evidence, record observations of interpreta­
tive value regarding the alleged torture to which, according to the Commission, the victim was subjected, as 
wei] as the alleged injuries to his scrotum, all of which the Court has taken into consideration. 

a. The report of the OI] of Costa Rica states the following: 

The autopsy examination[. .. ] described scrotal ecchymosis and hemorrhagic infiltra­

tion in the prepubic fatty tissue, as well as congestion of the vessels of the seminal cord [and] 
[mJentioned post-mortem (sic) eruptions of the skin which we interpret to be (based on our own 
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48 In the instant case, it is impossible for the Court to deterrnine whether or not the detention of Asok 
G~ ngaram Panday was for (ltbe reasons and under the conditions establtsbed beforehand" by the Constitution 
of that State or by laws promulgated pursuant thereto, or whether that Constitution or those laws were com­
pajble with the standards of reasonableness, foreseeability and proportionality which must characterize any 
anest or legal detention for it not to be deemed arbitrary. Indeed, the record contains no convincing argu­
ffi( ~nts in favor of one thesis over the other, except for the statements of the parties, as follows: 

a. The Commission's assertion that (1ilt bas been irrefutably proved that his detention was illegal. 
since it lasted longer than the six hours authorized under Surinamese !au'!. . .}" 

b. The Government agent's assertion that ((the authorities of Suriname acted pursuant to the provi-
sions contained in Articles 52 clause 2) and 48 and 56 of the Code of Criminal Procedure[ . . .}" 

49 The Court has maintained that ((in proceedings to determine human rights violations the State cannot 
re 'Y on the defense that the complainant bas failed to present evidence when it cannot be obtained without the 
St,.lfe's cooperation '} (Veldsquez Rodriguez Case, Judgment of July 29, 1988. Series c No.4, para. 135; 
GHdfnez Cruz: Case, Judgment of January 20, 1989. Series C No. 5, para. 141.) In the exercise of its 
ju ~ 1icial functions and when ascertaining and weighing the evidence necessary to decide the cases before it, 
th ~ Court may, in certain circumstances , make use of both circumstantial evidence and indications or pre­
su :mptions on which to base its pronouncements when they lead to consistent conclusions as regards the facts 
of the case, particularly when the respondent State has assumed an uncooperative stance in its dealings with 
th ~Court. 

5C. The record shows that, by order of the President dated July 10, 1992, the Government was required to 
provide the official texts of the Constitution. and of the substantive and criminal procedure Ia ws governing 
cases of detention in its territory on the date on which Asok Gangaram Panday was detained. The 
G· )Vernment did not produce the texts in question for the record, nor did it give any explanation for the omis-

• 
st~ >n. 

5]. In view of the foregoing, the Court infers from the position taken by the Government that Mr. Asok 
G .tngaram Panday was illegally detained by members of the Military Police of Suriname when he arrived from 
H )lland at Zanderij Airport. It is, therefore, not necessary for the Court to express an opinion with regard to 
the reported arbitrariness of that measure or the fact that he was not brought promptly before a competent 
ju jicial authority. 

vn 

5: ~. As for the torture to which Mr. Asok Ganga ram Pan day was allegedly subjected during the time he was 
k~~pt in detention by the Military Police authorities, the Court finds as follows: 

a. The videotape supplied by the Commission in support of its allegations and which depic(S the 
preparation of the body of Asok Gangaram Panday was taken on November 15, 1988, that is, one week 
after the victim's death, according to an uncontested statement made by witness Dr. M. A. Vrede dur­
ing the public hearing. Witness Leo Gangaram Panday, the petitioner, contradicted himself with regard 
to the date of taping. 

b. The report of forensic pathologist Richard ]. Baltaro, which was presented by the Commission, 
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Inspector of the Technical Service of Investigations and Inspections of Paramaribo, signed on November 
15, 1988). 

c. That the victim remained in detention. without being brought before a tribunal, from the night 
of Saturday, November 5, until the early hours of Tuesday, November 8, 1988, when his lifeless body 
was discovered (cf. the complaint of Leo Gangaram Panday; the charge brought before the Attorney 
General of the Court of Justice by Dropatie Sewcharan, the victim's widow, signed in Suriname on 
November 11, 1988; the statement of the Government agent in his counter-memorial; the report of the 
Military Police Corps of Suriname signed by Achong]. G., Ensign of the Military Police Corps). 

44. The Court notes, by way of introduction, that the records do not contain sufficient evidence to enable 
vet ification of certain statements contained in the Commission's memorial, according to which the victim and 
his family were not infonned of the reasons for his detention, in flagrant violation of the provision contained 
in . Uti de 7( 4) of the Convention. Rather, the record shows that the victim himself, when he was detained at 
the airport, said to his relatives: urve got problems; I} that in the early hours of the day following the above 
me n.tioned detention~ the victim's brother, Leo Gangaram Panday, was informed by the Military Police that the 
rea 50n for the detention was the fact that Asok Gangaram Pan day had been expelled from Holland and, fur­
the ~more, that the latter had told the guard at the shelter uthat he had been expelled from Holland, even tbough 
be had of his own free UJill reported to the Immigration Police. )) 

45. The Court must now determine whether the detention of Asok Gangaram Panday by members of the 
Mi1 itary Police of Suriname constitutes the alleged illegal or arbitrary acts or a violation of the victim's right to 
be brought promptly before a judge or other officer authorized by law to exercise judicial functions , and 
wh ~ther it is appropriate to charge Suriname with such acts and, if so, to declare its international responsi­
bility under Articles 7(2) , 7(3) and 7(5) of the Convention. 

46. Article 7 of the Convention reads as follows: 

1. Every person has the right to personal liberty and security. 

2. No one shall be deprived of his physical liberty except for the reasons and under the conditions 
established beforehand by the constitution of the State Party concerned or by a law established pursuant 

thereto. 

3. No one shall be subject to arbitrary arrest or imprisonment. 

[ . . . ] 
~ . 

5. Any person detained shall be brought promptly before a judge or other officer authorized by law 

to exercise judicial power [ ... ] 

47. This provision contains specific guarantees against illegal or arbitrary detentions or arrests, as described 
in . :lauses 2 and 3, respectively. Pursuant to the first of these provisions, no person may be deprived of his 
or : ter personal freedom except for reasons, cases or circumstances expressly defined by law (material aspect) 
an< l, furthermore, subject to strict adherence to the procedures objectively set forth in that law (formal aspect). 
Th~ ~ second provision addresses the issue that no one may be subjected to arrest or imprisonment for reasons 
an< l by methods which, although classified as legal, could be deemed to be incompatible with the respect for 
the fundamental rights of the individual because, among other things , they are unreasonable, unforeseeable 
or acking in proportionality. 
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the Court is not bound. by what the Commission may have previously decided; rather, its authority to ren­
der judgment is in no way restricted. The Court does not act as a court of review, of appeal or other sim­
ilar court in its dealings with the Commission. Its power to examine and review all actions and decisions 
of the Commission derives from its character as sole judicial organ in matters concerning the Convention. 
(Velasquez Rodriguez Case, Preliminary Objections. judgment of june 26, 1987. Series C No.1, 
para. 29; Fairen Garbi Case, Prelindnary Object~ons. Judgtnent of june 26, 1987. Series C No.2, 
para 34; and, Godinez Cruz Case, PreUmi~U~.ry Objections. judgment of june 26, 1987. Series C No. 
3, para 32.) 

v 

4~ . In order for it to be able to adjudicate this case, the Court believes that the following facts relating to 
"t IJe detention and subsequent death of Cboeramoenipersad (also known as Asok) Gangaram Panday in 
Suriname') are in dispute and, accordingly, need to be reviewed and decided upon: 

a. The alleged illegal and arbitrary detention of the victim by the Military Police of Suriname upon 
his arrival from Holland at the Zanderij Airport on Saturday, November 5, 1988, where he was report­
edly held in solitary confinement in a special area reserved for deportees. 

b . The alleged torture of the victim during his detention 

c. The death of the victim, allegedly by hanging, while in detention and under the custody of the 
Surinamese Military Police. 

VI 

4~ ' . As regards the detention of Asok Gangaram Panday, based on evidence which has not been disputed 
h' the parties, the Court considers that the following facts have been proved: 

a. That the victim arrived at Zanderij Airport, in Suriname, on Saturday, November 5, 1988, having 
embarked in Holland (cf. verbal note of the Permanent Mission of the Republic of Suriname to the 
Organization of American States, issued in Washington, D.C., on May 2, 1989; the written complaint by 
Leo Gangaram Panday; the testimony of Messrs. Leo Gangaram Panday and Dropati Gangaram Panday 
at the public hearing; the victim's airline ticket; the annotation and stamp placed in the victim's pass­
port by the authorities of the Kingdom of the Netherlands; the report of the Military Police Corps of 
Suriname signed by Achong ].C., Ensign of the Military Police, on November 17, 1988). 

b. That, upon his arrival at the airport, the victim was detained by members of the Military Police, 
on the grounds that the reasons for hi$ expulsion from Holland warranted further investigation, and 
that he was then placed in a cell within a shelter for deportees located in the Military Brigade at 
Zanderij (cf. the complaint of Leo Gangaram Panday; the statement of the Government agent in his 
counter-memorial; the report of the Military Police Corps of Suriname signed by Achong ]. G., 
Ensign of the Military Police Corps; the report of proceedings drawn up by R. S. Wolfram, Police 
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sin :e November 12, 1987, the date on which it also recognized the contentious jurisdiction of the Court, as 
set out in Article 62 of the Convention. 

IV 

39. During the proceedings, the Commission asserted the following: 

[. . . ] Because of its· judicial nature, the Court has the power to reach its own conclusions as to the legality of the 
proceedings and as to the verification and scope of the facts determined by the Commission (see Article 62(3)). 
In cases in which the Court concludes that the proceedings before the Corrunission were in violation of the 
Convention and/or that the facts have not been duly established, there is no doubt that the Court can order the 
submission of relevant proof. 

The Commission respectfully submits to the Court that the facts of the instant case were properly 
verified and that, consequently, it is inappropriate to initiate a probative stage. 

In : .upport of its position, the Commission makes reference to the case law of the European Court of Human 
Rights in the case of Stocke v. The Federal Republic of Germany, in which that Court made the following deter­
mit t.ation: 

The Court recalls that under the (European) Convention system, the establishment and verifi­
cation of the facts is primarily a matter for the (European) Commission (Articles § 28 1 and 31). 
Accordingly, it is only in exceptional circumstances that the Court will use its powers in this area. 
(Eur. Court H.R., Stocke judgment of 19 March 1991, Series A no. 199, parr. 53) 

In )resenting its evidence, the Commission de clared: 

Without detriment to the Commission's request to the Court that the latter find that the facts were veri­
fied in the proceedings before the Commission, evidence is hereby offered in the unlikely event that the Court 
decide that exceptional circumstances exist which require it to act as a 'factfinder.' 

40. The Agent of Suriname, for his part, stated that: 

[. . .} 

[I]t is evident that, pursuant to the provisions governing its jurisdiction contained in Articles 62(3) and 63 of the 
Convention, the Court has the power to consider, revise and reevaluate all of the facts of a case, independently 
of whether or not the Commission has previously determined that the facts have been established. 

41. The Court notes that the Commission and the Court perfonn different, albeit complementary, functions 
wt en they deal with matters related to the opservance of the Convention by the States Parties. Insofar as its 
OVt n function is concerned, the Court considers that what has already been stated in its case law is applica­
bl~ to the instant case, namely that 

the Court exercises full jurisdiction over all issues relevant to a case[ ... ] (and] (i]n exercising these powers, 
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3 ~ . In a written communication received at the Secretariat on November 4, 1992, the Commission requested 
tl at, in application of Article 41(2) of the new Rules of Procedure of the Court which came into force on August 
1. 1991, the Commission be allowed to reserve its right to examine any witness or expert witness that the Court 
rr ight call pursuant to the proof ordered by the President in the previous paragraph. After consulting with the 
P. ~rmanent Commission, an order of the President dated March 15, 1993, distnissed the Commission's petition 
o 1 the grounds that the expert testimony had been ordered by the Court to furnish better proof and that it bore 
0.1 facts that had already been considered and were known to the parties. The Commission also requested that 
t1 e Court's experts be provided the oral testimony given by Dr. M . A . Vrede at the public hearing, regarding the 
p ·esence of blood in the victim's scrotum. The President issued the relevant order. 

3: J.. On November 25, 1992, the Secretariat of the Supreme Court of Justice of Costa Rica submitted a foren­
si ::: medical report containing the expert opinion of its Department of Forensic Medicine. This report was 
is ;ued in response to the request referred to in Paragraph 30 supra. 

3: '· On February 4, 1993, the Court ordered the text of the proceedings to date to be transmitted to the 
p trties and granted the latter 30 days in which to present their observations. The Commission sub­
rr.itted its observations on March 1, 1993. The Government did not present any observations. 

T 1e· Court also requested the Government to provide it with the offidal texts of the Constitution of Suriname 
aJid of the substantive and criminal procedure laws governing arrests that were in effect on November 7, 1988, 
al. duly translated into Spanish. The Court gave the Government until March 19, 1993, to submit these docu­
m·ents; the Government failed to do so. 

3t ·. By note of February 9, 1993, the Head of the Department of Forensic Medicine of the Supreme Court 
oJ Justice of Costa Rica was provided with the transcript of the relevan~ parts of the public hearing on the 
m ·~rits of the case, with the request that he verify whether the statements contained therein affected the con­
cllsions reached in his opinion of November, 1992 (supra 32) and, if so, in what manner. On February 
2: ., 1993, the head of that department submitted the information requested, which was transmitted to the par­
tics to enable them to present their observations. Only the Commission did so. 

3~ . On November 30, 1993, the Court received the forensic report issued by the Division of Forensic 
M ~dicine of the Technical Corps of the Judicial Police of Venezuela. 

3(. On December 9, 1993, the Court provided the relevant parts of the public hearing concerning the tes­
til nony of Dr. M.A. Vrede to the Division which had supplied the expert forensic testimony in Venezuela , with 
the request that it verify whether the statements contained therein affected the initial conclusions of their 
report and, if so, in what manner. The follow-up report was submitted to the Court with a letter dated January 
5, 1994, by the Director General of the Technical Corps of the judicial Police of Venezuela. The parties were 
d1.tly infonned of its contents. 

3~. The following organizations submitted amtci curiae briefs: the International Human Rights Law 
Ir.stitute of DePaul University College of Law, the Netherlands Institute of Human Rights (SIM), and the 
Ir. ternational Human Rights Law Group. 

m 

3~ .. The Court has jurisdiction to hear the instant case. Suriname has been a State Party to the Convention 
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Fred M. Reid, Representative of the Ministt.y of Foreign Affairs of 
Suriname 

Jorge Ross Araya, Attorney-Adviser 

Joaquin Tacsan Chen, Attorney-Adviser 

b. for the Inter-American Commission on Human Rights: 

Oliver H. Jackman, Delegate 

David]. Padilla, Delegate 

Claudio Grossman, Adviser 

c. witnesses presented by the Commission: 

Leo Gangaram Panday 

Dropati Gangaram Panday 

Stanley Rensch, Director of the Human Rights Bureau, Moiwana 86 

d. witnesses presented by the Government: 

Ramon A. de Freitas, Representative of the Attorney's Office of the Republic of Suriname 

M. A. Vrede, Anatomical Pathologist and Expert Witness. 

Th ~ Government chose not to present Dr. Juan Gerardo Ugalde-Lobo as an expert witness. Dr. Richard J. 
Ba taro, the expert witness offered by the Commission, did not appear before these hearings. 

29. During the hearing, the Court asked the Government to provide statistics on suicide among the popula­
tio 1 professing the Hindu religion in Suriname, indicating the percentages for males and females. This infor­
m t: tion was not supplied by the Government. 

30 After hearing the witnesses and expert witnesses and the pleadings of the parties on the merits of the case, 
th( President, by order of July 10, 1992, requested the following additional proof for further clarification of the 
fa< ts: 

1. To request technical opinions on the criminal and psychiatric aspects of the case, together with trans­

lations, which are to be obtained by Judge Asdrubal Aguiar-Amnguren from experts on the subject in 
Venezuela. 

2. 1brough the Secretariat of the Court, to obtain an expert opinion of the medical reports contained in 
the records, including the videotape and slides, from the Division of Forensic Medicine of the 
Bureau of Judidal Investigations of Costa Rica. 

I 
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21 By order of August 3, 1991, and with the purpose of establishing the proceedings on the merits, the 
Pre ~sident gave the parties until September 11, 1991, to produce and submit additional evidence to the Court. 
HE also set October 15, 1991, as the deadline for presentation of observations on the evidence presented. 
Beth the Commission and the Government submitted their respective statements on September 11, 1991. 

22 The Government presented its observations on the Commission's statement on October 15, 1991. The 
lat:er's observations on the Government's statement were submitted on October 18, 1991. 

23 By order of the President dated January 18, 1992, the parties were summoned to the public hearings 
scl1eduled to begin on June 24, 1992, in order to hear the pleadings of the parties regarding the Government's 
ob:1ections to witnesses Richard]. Baltaro and Stanley Rensch (contained in its communications of September 
11 and October 15, 1991, respectively) and to decide thereon; to hear their testimony in the event that the 
Cc urt should deem it relevant, as well as the statements of Ramon A. de Freitas, M. A. Vrede and Juan Gerardo 
U~ aide Lobo; and to hear the pleadings of the parties on the merits of the instant case. 

24 In a communication dated January 31, 1992, the Commission requested that the Court include in its list 
of witnesses the names of Leo and Dropati Gangaram Panday, the brother and widow of Asok Gangaram 
Pa ·1day, who had not been located before because of difficulties in establishing their whereabouts. By note 
of February 14, 1992, the Government objected to this request and asked that it be denied. 

25 On February 7, 1992, the Commission asked the Court to postpone the hearings on the merits of the 
ca:·:e. By note of February 14, 1992, the Government consented to the postponement of the hearings. 

26 By order of March 24, 1992, the President amended his order of January 18, 1992, as follows: 

1. To summon the parties to the public hearings which will be held at the seat of the Court as of 10:00 
hours on July 8, 1992, in order to: 

a. Hear the pleadings of the Government of the Republic of Suriname and the observations of 
the Inter-American Commission on Human Rights regarding the objection to witnesses in this case and 
decide thereon. 

b. Hear, if appropriate, the statements of Richard J. Baltaro, Stanley Rensch, Ramon A. de 
Freitas, M. A. 'Wede, Juan Gerardo Ugalde Lobo, Leo Gangaram Panday and Dropati Gangaram Panday, 
all pursuant to Article 35 of the Rules of Procedure of the Court, under which the witnesses shall be 
presented by the party offering their testimony. 

c. Hear the pleadings of the parties on the merits of the instant case. 

27 By order of July 7, 1992, the Court unanimously ordered "ftlhat this case continue to be heard by 
tb.? Court as newly composed after january 1~ 1992." 

28 The Government having waived the objections it had interposed, public hearings were held on July 
8 ::.nd 9, 1992, to receive the testimony of the witnesses and expert witnesses called by the parties and to 
hear the pleadings on the merits of the case. 

TI ere appeared before the Court 

a. for the Government of Suriname: 

Carlos Vargas Pizarro, Agent 
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18 On Aprill, 1991, the Commission submitted its memorial in the case, together with 
th( ~ relevant evidence . In it, the Commission requested that the Court 

accept the evidence presented to the Corrunission and find that the facts have been duly verified in accor­
dance with the applicable legal standards and criteria[. .. ] [and if it should be deemed] that such evidence 
is insufficient, that the Court reserve the right of the Commission to produce additional proof; [that] it 
hold the State of Suriname responsible for the death of Mr. Asok Gangaram Panday while he was 
in detention and find that his death constitutes a violation of Articles 1(1) (2), 4, 5, 7 and 25 of 
the American Convention on Human Rights. 

TIH Commission also asked the Court to find that Suriname 

must make adequate reparation to the next of kin of Mr. Asok Gangaram Panday and that, 
consequently, it order: the payment of compensation for indirect damages and loss of 
earnings , reparations for moral damages (including the payment of an indemnity and the 
adoption of measures to restore the good name of the victim), and the investigation of the 
crime committed, providing for the punishment of those found to be responsible[. .. ] [t]hat 
it order Suriname to pay the costs incurred in the handling of this case, including the rea­
sonable fees of the victim's lawyer. 

19. The Government presented its counter-memorial and evidence on the case on June 28, 1991. In that 
doc ument, it requested the Court to declare that: 

. 

a) Suriname cannot be held responsible for the death of Asok Gangaram Panday. 

b) In view of the fact that it has not been proved that the violation attributed to Suriname was com­
mitted, Suriname should not be obliged to pay any type of compensation. 

c) Suriname be allowed to reserve its right to produce additional proof in support of its position if 
the Court should so decide. 

d) The petitioner be ordered to pay the costs of this case. 

20. On that same date, the agent interposed preliminary objections pursuant to Article 27 of the Rules of 
Pro• :edure. In a judgment rendered on December 4, 1991 , the Court unanimously decided the preliminary 
obj< ctions as follows: 

1. Rejects the preliminary objections interposed by the Government of Suriname. 

[. . . ] 

2. Decides to proceed with the consideration of the instant case. 

[. . .1 

3. Postpones its decision on the costs until such time as it renders judgment on me merits. (Gangaram 
Panday Case, Preliminary Objections, Judgment of 4, 1991. Series C No. 12, Operative 
Part.) 
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5. To recommend to the Government of Suriname that it take the following measures: 

a. Give effect to Articles 1 and 2 of the Convention by assuring respect for and enjoyment of the 
rights contained therein. 

b. Conduct an investigation of the facts reported in order to prosecute and punish the persons 
responsible. 

c. Take the necessary measures to prevent the occurrence of similar acts in the future. 

d. Pay a just compensation to the injured parties. 

6. To transmit this report to the Government of Suriname in order to obtain, within 90 days of the 
date of transmittal, information from the Government regarding the measures taken to implement the rec­
ommendations contained herein. As provided .in Article 47(6) of the Commission's Regulations, the 
Government may not publish this report. 

7. To submit this case to the Inter-American Court of Human Rights if the Government of Suriname 
fails to implement all of the recommendations contained in point 5 above . 

n 

1:.. The case before the Court was brought by the Commission on August 27, 1990. In a communication, 
d: ~ ted September 17, 1990, the Secretariat of the Court (hereinafter "the Secretariat") transmitted to the 
G )vernment a copy of the application and its attachments, as provided in Article 26(3) of its Rules of 
P1 ocedure. 

Jl. On November 6, 1990, the Government appointed Licenciado Carlos Vargas Pizarro to serve as its agent. 

1~. By order of November 12, 1990, the President of the Court (hereinafter ({ the President"), by mutual 
a~ .reement with the agent of Suriname and the delegates of the Commission and in consultation with the 
P<:rmanent Commission of the Court (hereinafter ~~the Permanent Commission"), set March 29, 1991, as the 
d< :adline for the Commission's submission of the memorial provided for in Article 29 of the Rules of Procedure 
ardJtine 28, 1991, as the deadline for submission by the Government of its counter-memorial. 

1~. By note of November 12, 1990, the President requested the Government to appoint an ad hoc judge for 
th is case. In a communication dated December 13, 1990, the agent informed the Court that the Government 
h< d named Professor Antonio A. Can\=ado Trindade of Brasilia, Brazil, to that position. 

1 ~. By note of February 7, 1991, the Commission appointed Professor Claudio Grossman to be its legal advis­
er in the instant case. In a note dated December 23, 1993, the Commission subsequently placed on record the 
fa :t that, in addition to his role as adviser, Professor Grossman was also acting as counsel for the original peti­
ti< ~ner. If the Court considered this designation problematical, the Commission would request a public hearing 
to present its arguments thereon. . After obtaining the views of the Court, the President responded in a note 
d~ ted january 11, 1994, that the public hearing requested {(will not take place. It is possible that this matter may 
bt taken up by the Tribunal when it addresses the merits of the case. ,_. 
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has] sent a copy of the findings of the third autopsy, signed by the Pathologist [and that there are no] copies 
of the other two, although the press referred to them. 

8. In a communication dated February 4, 1990 which accompanies the petition, anatomical pathologist Dr. 
Richard Baltaro, Ph.D., M.D., gave Professor Grossman his professional evaluation of the videotape that the 
latt4 ~r had sent him, and which had been filmed while the body of Asok Gangaram Pan day was being 
wa~ hed. Although he found the quality of the videotape to be unsatisfactory, Dr. Baltaro was of the opinion 
tha, 

[t]he type of death is not natural. 1ne cause of death was asphyxia resulting from hanging. Based on the 
evidence presented to me, I am inclined to conclude that the person died by hanging. As to the manner 

of death, however, it cannot be established whether it was accidental, a suicide, or homicide. Given the 
evidence provided to me, if I had to sign the death certificate, I would ascribe the death to 'unknown caus­
es' but would prefer to investigate the case further. 

Professor Grossman transmitted Dr. Baltaro's report to the Commission on March 21, 1990. He also enclosed 
a o >py of the death certificate signed by Dr. M. A. Vrede, anatomical pathologist of the Anatomical Hospital 
of 1 'aramaribo, certifying that Asok Gangaram Panday died ((a violent death." 

9. On March 23, 1990, the Commission sent the relevant portion of Professor Grossman's letter to the 
Go- rernment, together with the aforementioned reports of Drs. Baltaro and Vrede, and granted it 30 days in 
wh ch to present any significant information it might have on this case. 

10. On May 11, 1990, the Government transmitted to the Commission the same copy of the death certifi­
cat, ~ that had been signed by Dr. M. A. Vrede and reads as follows : (1tlhe victim died a violent death, and at 
the time of deatb zvas not sufferingjrom any type of infectious disease," as well as an autopsy report issued by 
the same pathologist, Dr. Vrede, indicating that, (1ilt is assumed that the cause of death z.vas asphyxia resulting 
fran hanging." 

11. On that same date, the Commission received Professor Grossman at a hearing, where he explained that 
itt ad proved impossible to arrive at a friendly settlement and requested that the Commission refer the instant 
caE e to the Court. 

12. Pursuant to Article 50 of the Convention, on May 15, 1990, the Commission drew up Report NQ 04/90 
in · vhich it resolved: 

1. To admit the instant case. 

2. To declare that the parties have been unable to achieve a friendly settlement. 

3. To declare that the Government of Suriname has failed to fulfill its obligations to respect the 

rights and freedoms contained in the American Convention on Human Rights and to assure their enjoyment 

as provided in Articles 1 and 2 of that same instrument. 

4. To declare that the Government of Suriname violated the human rights of the subject of this 
case, as provided in Articles 1, 2, 4(01) ( sic), 5(1), 5(2), 7(1), 7(2), 7(3), 25(1) and 25(2) of the American 

Convention on Human Rights. 

! 
I 

' 



, 
'· 

• 

-23-

f. According to the petition, the Attorney General personally informed the petitioner's lawyer that it 
was a case of suicide; the family never received a written report; and the petitioner's lawyer advised him 
that, 'be should not insist on pursuing this case with the Surinamese authorities because it[was] dangerous.)' 

4. By note of December 21, 1988, the Commission requested the Government to provide information 
n garding the circumstances surr9unding the death of Mr. Asok Gangaram Panday and granted it 90 days in 
v.. hich to do so. Among other things, the Commission asked for copies of all the findings of the various auto p­
si ~sand for the post mortem and pathological reports on the case. Later, on February 6, 1989, the Commission 
tr 1nsmitted the full text of the petition to the Government. 

5. On May 3, 1989, the Commission received a reply to its communications of December 21, 1988, and 
F(~bruary 6, 1989, in the form of a note from the Government dated May 2, 1989. In it, the Minister of Justice 
a1 td Police stated that, on November 5, 1988, Asok Gangaram Panday had indeed, "been taken by the Military 
P )/ice to a building for displaced persons (sic) at the Zanderij Airport. " The letter went on to say: 

a. That after Attorney Gangaram Panday, the victim's brother, had reported what had happened, the 
Attorney General (/ordered an autopsy, and the judge-Advocate, together tvith Attorney Gangaram 
Panday, were able to visit the morgue and tvitness the autopsy.)) 

b. That, according to the Government's note of May 2, 1989, '1an autopsy report was drawn up, in 
which the anatomical pathologist came to the conclusion that it was a case of suicide. That conclusion 
was transmttted to the deceased's brother, Attorney Gangaram Panday." The note also stated that a 
copy of the autopsy report had not been requested and that 

the Department ofTeclmical and Criminal Investigations and the Department of Identifications pre­
pared a report exploring the possibility that ASOK GANGARAM PANDAY might have hanged him­
self with his belt, a fact confirmed by the officer in charge of the investigation. (Capital letters in the 
original) 

Finally, the note indicated that the Attorney General 

considerled] it important to look into the possibility that the Military Police officer who arrested 
ASOK GANGARAM PANDAY might be guilty of unlawful deprivation of liberty or illegal detention 
and [that he] had ordered the Judge-Advocate to summon the Military Police officer to appear betore 
the Military Court. (Capital letters in the original) 

6. According to the application filed by the Commission with the Court, the petitioner's representative 
be ~fore the Commission, Professor Claudio Grossman, requested a hearing with the Commission on September 
lL, 1989. The hearing was held that same month, during the Commission's 76th Regular Session. In the 
cc 'urse of the hearing, Prof. Grossman reiterated the nature of the petition and requested a friendly settlement. 
A though Professor Grossman met with the Minister of Foreign Affairs of Suriname in November, 1989, in the 
pJ esence of Dr. David Padilla, no friendly settlement could be reached in this case. 

7. In a letter dated january 29, 1990, which is transcribed in the Commission's Report No. 04/90 of May 
1~, 1990, attached to the petition, the petitioner reported that certain members of the Military Police of his 
a< quaintance had asserted that 

Asok was tortured in Fort Zeeland, not at Zanderij, [but] they are afraid to testify, and he also knows certain 
people in the morgue who contend that Asok died before the date stated in the official report[. .. ] [that he 
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I 

1. The instant case was brought to the Inter-American Court of Human Rights (hereinafter "the Court") by 
th .~ Commission on August 27, 1990. It originated in Petition No. 10.274 against Sutiname which was sub­
m ned to the Commission on December 17, 1988. 

2. In filing the application, the Commission invoked Articles 51 and 61 of the American Convention on 
Human Rights (hereinafter "the Convention>' or "the American Convention") and Article 50 of its Regulations, 
charging Suriname with the violation of the following articles of the Convention , committed against Mr. 
Cl oeramoenipersad Gangaram Panday (also known as Asok Gangaram Panday): Articles 1 (Obligation to 
REspect Rights), 2 (Domestic Legal Effects), 4(1) (Right to Life), 5(1) and (2) (Right to Humane Treatment), 
7( l) , (2) and (3) (Right to Personal Liberty) and 25(1) and (2) (Right to Judicial Protection). The Commission 
as ced the Court ('to decide this case in accordance with the terms of the Convention, and to fz.x responsibility 
jo ·the violation described herein and award just compensation to the victim's next of kin . " It appointed the 
fo: lowing delegates to represent it in this matter: Oliver H. Jackman, Member; Edith Marquez-Rodriguez, 
fu ·~cutive Secretary; and David J. Padilla, Assistant Executive Secretary. 

3. The petition filed with the Commission on December 17, 1988, refers to the detention and subsequent 
delth of Mr. Asok Gangaram Panday in Suriname. The petition was filed by the deceased's brother, Mr. Leo 
Gc: ngaram Panday, and is. summarized below by the Court: 

a. Mr. Asok Gangaram Panday was detained by the Military Police when he arrived at Zanderij 
Airport on Saturday, November 5, 1988, at 20:00 hours. tvfr. Leo Gangaram Panday stated that he saw, 
('the Military Police leading him to a room. His wife, Dropan was with me and also saw him in police 
custody." 

b. On Sunday, November 6, Leo Gangaram Panday made repeated calls to the Military Police at the 
airport. At 16:30 hours, the commanding officer told him that his brother ((was going to be transferred 
that night to Fort Zeeland, [because he was under arrest for] having been expelled from Holland. " After 
repeated, fruitless calls, the Military Police at Fort Zeeland informed the petitioner on Tuesday, the 
eighth, that his brother had hanged himself. 

c. Leo Gangaram Panday and his lawyer, Geeta Gangaram Panday, went to see Attorney General 
Reeder, who knew nothing of the case. They all then proceeded to the morgue, along with Mr. 
Freitas, the Military Judge Advocate. At the morgue, they found the body of Asok Gangaram Panday, 
which was, unaked except for his underwear. The body presented hematomas on the chest and stomach 
and an orifice in the back. One of the eyes tuas black and blue and there was a cut on one lip. Tbe 
hematomas were large L . .] [The body] bad a short belt around its neck. " 

d. The petition went on to say that 

[t]he first autopsy report found that he had committed suicide. The report of the second autop­
sy stated that he had died as a result of asphyxia, but that it was impossible to ascribe respon­
sibility for the death. The third autopsy concluded that the death had been caused by violence. 

e. The petitioner took a videotape of the body in the morgue before it was cremated. He asserts 
that when the underwear was removed from the body they saw, (lthat hts testicles bad been crushed.'' 



APPENDIX I 

RIGHTS 

GANGARAM PANDAY CASE 

JUDGMENT OF JANUARY 21, 1994 

n the case of Gangaram Panday, 

fhe Inter-American Court of Human Rights, composed of the following judges: 

Rafael Nieto-Navia, President 
Sonia Picado-Sotela, Vice-President 
Hector Fix-Zamudio, Judge 
Alejandro Montiel-ArgUello, Judge 
Hernan Salgado-Pesantes, Judge 
Asdrubal Aguiar-Aranguren, Judge 
Antonio A. Can~ado Trindade, ad hoc Judge; 

llso present: 

Manuel E. Ventura-Robles, Secretary and 
Ana Marla Reina, Deputy Secretaty 

:)ursuant to Article 44(1) of the Rules of Procedure of the Court in force until July 31, 1991 (hereinafter 
tthe Rules of Procedure"), which govern this case, enters the following judgment in the case brought by 
:he Inter-American Commission on Human Rights (hereinafter "the Commission") against the State of 
Suriname (hereinafter "the Government" or "Suriname"). 
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J 1dge Rafael Nieto-Navia (President), Judge Hector Fix-Zamudio, member of the Permanent Commission, and 
~ lanuel E. Ventura-Robles, Secretary. Representing the Inter-American Commission were members Michael 
I eisman, Alvaro Tirado, John Donaldson, Claudio Grossman and Edith Marquez-Rodriguez, Executive 
Secretary. The purpose of the meeting was to discuss matters of mutual interest with a view to improving the 
< perations of the inter-American system for the protection of human Rights. Among the specific issues con­
s .dered were the implications of Advisory Opinion OC-13/93 on the handling of individual cases; matters 
r ~lating to the provisional measures that the Commission submits for consideration by the Court and the can­
t ~ntious cases currently before the Court. 

I canadian Government Grant to the Court 

C >n January 11, 1994, the Government of Canada donated the sum of CND $30,000 (thirty thousand Canadian 
collars) to the Inter-American Court of Human Rights to carry out the project entitled "Preparation of 
I reliminaty Studies and a Draft Plan for the Construction of the Court's New Building.'' 

1 he resources donated enabled the Court to complete the above project and carry out the preliminary studies 
and draft plans for the construction of a new building to be erected next to the premises presently occupied 
t y the Court. Space in the current facilities has become too restricted to enable the institution to perfotm its 
f .Lnctions satisfactorily. 

J . European Union Grant to the Court 

< >n July 7, 1994, the European Union (EU) approved the sum of ECU 130,000 (one hundred thirty thousand 
I CUs) for a project entitled ~~support to the Inter-American Court of Human Rights~', to be carried out at the 
s ·~ at of the Court. The aim of the project is to strengthen the inter-American system for the protection of 
l uman Rights by providing support to the Court, its only judicial organ, through the development of an appro­
! ·riate system for dissemination of its case law, the provision of a modern information and electronic com­
r 1unications system, and the strengthening of the Library of the Court. 

~ his nine-month project has enabled the Court to bring the publication of its Series A (Advisory Opinions) 
' nd C Qudgments in Contentious Cases) up to date. Three Series D publications (Principal Procedural 
I >ocuments Relating to Contentious Cases) were also completed, as was a book commemorating the 15th 
~ nniversary of the installation of the Court in San Jose, Costa Rica , the 25th anniversary of the signing of the 
1 ,merican Convention, and the 35th anniversary of the establishment of the Inter-American Commission. ln 
' ddition, there are plans to equip the Library with modern technoJogy systems capable of systematizing, pro­
< essing and providing rapid access to its existing bibliographical holdings. The Courtls periodic publications 
'vere also renewed for five years . 

1 ·~ Audit of the Court's Accounts 

1'1he outgoing President of the Court, judge Rafael Nieto-Navia, ordered an external audit of the Court's 
~ .ccounts for the period from January 1 to December 31 , 1994. The audit was conducted by Fernando Fumero 
, {Asociadas, S.C. and will be delivered in early Januaty, 1995. The Secretariat of the Court was charged with 
1 ransmitting the results of the audit to the General Secretariat 
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5) Also orders the State of Suriname, as an act of reparation, to reopen the school located in Gujaba and 
staff it with teaching and administrative personnel so that it will function on a permanent basis as of 
1994, and to make the medical dispensary already in place in that locality operational during that same 
year. 

6) Decides that the Court shall supervise compliance with the reparations ordered before taking any 
steps to close the file on this case. 

7) Decides that payment of costs shall not be ordered. 

To ·late, the Court has received no official communication from the Government of Suriname regarding 
con pliance with this judgment. Nevertheless, the Court has been informed by members of the Foundation 
established under the terms of the judgment that the Government of Suriname: 

1. Deposited the sum of US$3,853 in Dutch Florins as working capital for the Foundation's 
operations. 

2. Deposited US$134,990 as partial payment of the $453,102 that it was ordered to pay in repa­
ration to the injured parties. 

3. That the balance of said reparations would be paid out in seven monthly installtnents. 

The Court hereby requests the General Assembly to urge the Government of Suriname to report on the sta­
tus )f compliance with the judgment on reparations in the case of Aloeboetoe et al. 

2. case of Gangaram Panday v. Suriname 

By udgment of January 21, 1994, the Court decided the following in the case of Gangaram Panday: 

. . . 

4. Sets the amount that the State of Suriname must pay to the persons indicated in paragraph 70 of this 
judgment and as stipulated therein, at US$10,000 (ten thousand dollars of the United States of America) or the 
equivalent amount in Dutch florins, payable within six months of the date of this judgment. 

5. Decides that the Court shall supervise the payment of the indemnification ordered and shall only 
close the file thereafter. 

To jate, the Court has received no information whatsoever from the Government of Suriname regarding com­
pH~ .nee with the above judgment. The Court, therefore, hereby requests the General Assembly to urge the 
Sta e of Suriname to comply with the judgment of January 21, 1994, in the case of Gangaram Panday. 

H. Meeting with the Inter-American Commission on Human Rights 

A r 1eeting of the members of the Inter-American Court and Commission was held in the City of Miami, United 
Sta :es of America, on January 24 and 25, 1994. Present at the meeting in representation of the Court were 
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3. Maqueda Case 

C tn May 25, 1994, the Inter-American Commission submitted Case No. 11.086 for consideration by the Court. 
1he case relates to the events that began on March 17, 1992, the date on which the Supreme Court of Justice 
c f Argentina rejected the appeal filed by Guillermo Jose Maqueda to reverse the refusal of the Federal Court 
cf Appeals of San Martin to grant his extraordinary appeal. Mr. Maqueda's appeal was directed against the 
jl.dgment of that Federal Court, which sentenced him to ten years in prison on charges of being an accesso­
r' to aggravated criminal association and a secondary participant in the crimes of rebellion and usurpation, 
a nong others. (Appendix XIII). 

1 he Comntission appointed Professor Michael Reisman as its Delegate, while the Government of Argentina 
named Ambassador Orlando Enrique Sella to serve as its interim Agent. 

< ·. The Status of Compliance with Two Judgments of the Court 

Article 65 of the Convention provides that: 

To each regular session of the General Assembly of the Organization of American States the Court shall submit, 

for the Assembly's consideration, a report on its work during the previous year. It shall specify, in particular, the 

cases in which a state has not complied with its judgments, making any pertinent recommendations. 

F ursuant to the above provision of the Convention, the Court reports the following in connection with the 
c1ses of Aloeboetoe et al. v. Suriname and Gangaram Panday v. Suriname: 

1. case of Aloeboetoe et al. v. Suriname 

1:1 its judgment of September 10, 1993, the Court decided the following with regard to reparations in the case 
c f Aloeboetoe et al.: 

1) Sets reparations at US$453,102 (four hundreds fifty-three thousand one hundred two dollars), or the 
equivalent amount in Dutch Florins, to be paid by the State of Suriname before Aprill, 1994, to the 

persons l.isted in paragraph 98 or their heirs, under the terms of paragraph 99. 

2) Orders the creation of two trust funds and the establishment of a Foundation, as contemplated in 

paragraphs 100 to 108. 

3) Dete1n1ines that Suriname shall not restrict or tax the activities of the Foundation or the administra­
tion of the trust funds beyond current levels, nor shall it modify any conditions currently in force, 
except in ways that would be favorable to these entities, nor interfere in the decisions of the 

Foundation. 

4) Orders the State of Suriname to make a one-time contribution to the Foundation for its operations, 
payable within 30 days of its establishment, in the amount of US$ 4,000 (four thousand dollars), or 
its equivalent in local currency at the free market rate of exchange .in force at the time of payment. 
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2. Approval of the Court's 1995 Budget 

The Assembly approved the Court's budget for 1995 and increased it by 15.86o/o. 

3. Election of three new judges to the Court 

Du1 ing this session of the General Assembly, the States Parties to the American Convention elected three new 
jud; ;es to the Court, to fill the vacancies left by Judges Rafael Nieto-Navia (Colombia), Sonia Picado-Sotela 
(Cc 5ta Rica) and Asdrubal Aguiar-Aranguren (Venezuela). The new judges, elected for a term of six years 
be~ inning January 1, 1995, are, in order of precedence as stated in Article 13(2) of the Rules: Oliver H. 
Jad :man (Barbados), Alirio Abreu-Burelli (Venezuela) and Antonio Can~ado Trindade (Brazil). 

4. Meeting with the Inter-American Commission on Human Rights 

On June 8, 1994, during the OAS General Assembly, a meeting was held in the City of Belem do Para, Brazil, 
bet ween Judges Rafael Nieto-Navia (President), Hector Fix-Zamudio, member of the Permanent Commission, 
an< the Secretary of the Court, Manuel E. Ventura-Robles, and the following members of the Inter-American 
Co1 nmission: Patrick Robinson, Michael Reisman, Leo Valladares-Lanza, Edith Marquez-Rodriguez, the 
Ex( cutive Secretary of the Commission, and David]. Padilla, the Assistant Executive Secretary. The purpose 
of · he meeting was to coordinate the work undertaken by both organs, particularly as it relates to the sub­
mi~ sion and processing of contentious cases before the Court. 

F. Presentation of New cases to the Court's Jurisdiction 

1. Genie Lacayo Case 

Or January 6, 1994, the Inter-American Commission submitted Case No. 10.792 for consideration by the Court. 
Th ~ case refers to events which began on July 23, 1991, when, according to the Commission, agents of the 
Sta :e engaged in obstruction of justice in the matter involving the death of Jean Paul Genie Lacayo, which 
oo urred in the City of Managua, Nicaragua, on October 28, 1990. (Appendix XI). 

Th ~ Commission appointed Professor Michael Reisman to serve as its Delegate, while the Government of 
Ni• :aragua named Dr. Jose Antonio Tijerina-Medrano to be its Agent. 

2. El Am paro Case 

OL January 16, 1994, the Inter-American Commission submitted Case No. 10.602 for consideration by the 
Cc urt. The case refers to events which began on October 29, 1988, the date on which 14 fishermen of the 
village of El Amparo were killed and two others injured in the "Canal La Colorada", an area on the Arauca 
Ri' 'er, District of Paez, State of Apure, Republic of Venezuela, by soldiers and police belonging to a special 
cc mmando unit known as the "Comando Espedfico Jose Antonio Paez" (Appendix XII). 

TIe Commission appointed Drs. Claudio Grossman and Oscar Lujan Fappiano as its Delegates, while the 
G• >vernment of Venezuela named Dr. Ildegar Perez-Segnini to serve as its Agent. 

' I 
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3. To urge the OAS member states that have not yet done so to ratify or accede to the American 

Convention on Human Rights "Pact of San Jose'', and to accept the compulsory jurisdiction of the 
Inter-American Court of Human Rights. 

4. To provide the Inter-American Court of Human Rights with the support it needs to perfom1 the high 
functions assigned to it in the American Convention on Hun1an Rights. 

5. To express to the Inter-American Court of Human Rights its recognition of the work done in 15 years 
of operation, and to urge it to continue perforrnmg its important work. 

E XXIV Regular Session of the General Assembly of the OAS 

A the XXIV Regular Session of the General Assembly of the OAS, held in Bel em do Pari, Brazil, fron1 June 6 
tc 10, 1994, the Court was represented by its President, Judge Rafael Nieto-Navia, and by Judge Hector Fix­
Z; tmudio, member of the Permanent Commission. Also present was the Court's Secretary, Manuel E. Ventura­
R• lbles. 

1. Annual Report of the Court for the Year 1993 

TILe General Assembly adopted the following resolution with regard to the Annual Report of the Court for 
1~ 93: 

1. To welcome and transmit to the Inter-American Court of Human Rights the Permanent Council's 
observations and recorrunendations on the annual report. 

2. To thank the Government of Costa Rica for facilitating the acquisition by the Inter-American Court 

of Human Rights of the building it has occupied since June 1980 in San Jose, Costa Rica. 

3. To urge the OAS member states that have not yet done so to ratify or accede to the American 

Convention on Human Rights "Pact of San Jose'', and to accept the compulsory jurisdiction of lhe Inter-American 
Court of Human Rights. 

4. To provide the Inter-American Court of Human Rights with the support it needs to perfonn the high 
functions assigned to it in the American Convention on Human Rights. 

5. o express to the Inter-American Court of Human Rights its recognition of the work done in 15 years 

of operation, and to urge it to continue performmg its important work. 

6. To entrust the General Secretariat with the task of organizing, through its offices in the member states, 

seminars for publicizing the work being done by the Court and the Inter-American Conunission on Human Rights 

in defending and promoting human rights. 

7. To thank and congratulate Dr. Rafael Nieto Navia, President of the Inter-American Court of Human 

Rights, on the occasion of his imminent retirement after 12 consecutive years of work, for his outstanding and 

brilliant performance in human rights advocacy in the Hemisphere. 
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8. Other Matters · 

In aidition to taking up administrative and budgetary matters, ceremonies were held, on November 22, 1994, 
in C)mmemoration of the 15th anniversary of the installation of the Inter-American Court in San jose, Costa 
Ric(, the 25th anniversary of the signing of the American Convention, and the 35th anniversary of the Inter­
Am• ~rican Commission. As part of the celebrations, a reception was held, attended by the President of the 
Republic of Costa Rica, Mr. Jose Maria Figueres, the Secretary General of the Organization of American States, 
Mr. Cesar Gaviria, and high Government officials and representatives of the Diplomatic Corps and interna­
tional organizations. 

D. Presentadon of the Annual Report of the Court to the Committee on Juridical and Political 
Affairs of the Permanent Councll of the OAS 

Fro1n March 3 to 10, 1994, Judges Rafael Nieto-Navia, President, and Hector Fix-Zamudio, member of the 
Pennanent Commission, visited the headquarters of the OAS in Washington, D.C in the company of the 
Sectetary of the Court, Manuel E. Ventura-Robles. The purpose of the visit was to present the Courfs Annual 
Report to the Committee on Juridical and Political Affairs of the Permanent Council of the OAS. 

The Committee on Juridical and Political Affairs submitted the following recommendations to the Permanent 
Col neil of the OAS: 

1. To take note, welcome and transmit to the Inter-American Court of Human Rights the observations 

and recommendations contained in this document. 

2. To thank the Government of Costa Rica for facilitating the acquisition by the Inter-American Court of 
Human Rights of the building it has occupied since June 1980 in San jose, Costa Rica. 

3. To urge the OAS member states that have not yet done so to ratify or accede to the American 
Convention on Human Rights "Pact of San jose", and to accept the jurisdiction of the Inter-American 

Court of Human Rights. 

4. To provide the Inter-American Court of Human Rights with the support it needs to perfonn the high 
functions assigned to it in the American Convention on Human Rights. 

5. To express to the Inter-American Court of Human Rights its recognition of the work carried out dur­
ing the period covered by this report and to urge it to continue performing its important functions. 

Bas ~d on the report presented by the Committee on Juridical and Political Affairs, the Permanent Council later 
adc pted the following resolution for presentation to the General Assembly: 

1. To welcome and transmit to the Inter-American Court of Human Rights the Permanent Council's 

observations and recommendations on the annual report. 

2. To thank the Government of Costa Rica for facilitating the acquisition by the Inter-American Court of 

Human Rights of the building it has occupied since June 1980 in San Jose, Costa Rica. 
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At the public hearing held on November 28, 1994, the Court heard the arguments of the Inter-American 
Cc ·mmission and the Government of Guatemala regarding the provisional measures ordered by the Court to 
pr )teet the lives and physical integrity of several witnesses, their family members and an attorney, in the 
Cc .lotenango Case (No. 11.212) currently before the Commission. Subsequently, on December 1, 1994, the 
Cc urt decided: 

1. . To extend the provisional measures adopted pursuant to the decision of June 22, 1994 on the 
Colotenango Case for a tenn of sLx months from today, and to expand them to include Mrs. Francisca Sales 
Martin. 
2. To require the Government of Guatemala to use all the means at its disposal to enforce the arrest 
warrants issued against the 13 patrol members charged as suspects in the case before the Second Trial Court 
of Huenuetenango involving the criminal acts which took place on August 3, 1993, in Colotenango. 
. . . . . 

. . . 

3. To request the Government of Guatemala to inform the Court every 90 days regarding the mea-
sures it has adopted to comply with this order. 

4. To request the Commission to inform the Court of any fact or circumstance that it deems impor-
tant to the implementation of such measures. 

5. To instruct the Secretariat of the Court to transmit the information it receives from the 
Government of Guatemala to the Inter-American Commission on Human Rights in order that the ·latter may 
submit its observations to the Court within the following 30 days. Likewise, to transmit to the Government 
of Guatemala any reports it receives from the Commission in order to have the Government's observations 
within a similar period. 

6. To request the Government and the Commission to urge the beneficiaries of the measures 
referred to in points 1 and 2 of the Court's decision of June 22} 1994, to cooperate with the Government in 

order to enable the latter to more efficiently adopt the relevant security measures. 

7. Upon expiration of the extended deadline and unless the Court receives credible information 
that the circumstances of extreme gravity and urgency continue to prevail, the measures ordered by the 
Court shall cease to be in effect. (Appendix X) 

6. Resignation of the President of the Court and Election of the Vice-President 

Ir order to expedite arrangements for the next Session of the Court, and in view of the fact that his 1nandate 
vvas due to expire on December 31, 1994, the President of the Court, Judge Rafael Nieto-Navia (Colombia), 

. . 

s1. ibmitted his resignation to that position on December 9, 1994. 

Ir accordance with Article 5 the Rules of Procedure, judge Hector Fix-Zamudio (Mexico) assumed the 
P ·esidency of the Court for the remainder of the tenn to which Judge Nieto-Navia had bee~ appointed. That 
tt rm will expire on June 30, 1995. The Court elected Judge Hernan Salgado-Pesantes (Ecuador) to serve as 
V ce-President for that same pe1iod. Judges Alejandro Montiel-Arguello (Nicaragua) and Maximo Pacheco­
C 6mez (Chile) were appointed members of the Permanent Commission (Art. 6 of the Rules of Procedure). 

\ 

7 . Reelection of the Secretary of the Court 

1 he Secretary of the Court, Manuel E. Ventura-Robles, was reelected by the Court for a new five-year term, 
tJ1at begins January 1, 1995 and runs until December 31 ; 1999. 
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Alt 1ough he was summoned by diverse means, the ad hoc judge of Peru, jorge E. Orihuela-Iberico, did not 
att< :nd the meetings on the case for which he had been appointed by the Government of Peru. 

2. Genie Lacayo Case Against Nicaragua 

A public hearing was held on November 18, 1994 to hear the preliminary objections interposed by the 
Gov-ernment of Nicaragua in the Genie Lacayo Case. After the hearing, the Court began examination of these 
pre: liminary objections. 

3. Caballero Delgado and Santana Case Against Colombia 

Public hearings were held from November 28 to 30, 1994, to hear testimony on the merits of the case of 
Caballero Delgado and Santana v. Colombia. 14 witnesses testified and on December 1 the parties presented 
the i.r pleadings regarding the evidence furnished. Prior thereto, an expert appointed by the Court had deposed 
a v ritness in Colombia in the presence of the parties. The witness in question was unable to travel to Costa 
Ric a for health reasons. 

Be: 'ore issuing a judgment on the merits, the Court must decide whether or not it shall receive additional tes­
tirr. ony requested by the Commission and the Government. 

At he request of the Inter-American Commission (Appendix VI) and pursuant to Article 63(2) of the American 
Co 1vention, the Court, on December 7, 1994, emitted a decision in this case, requiring the Government of 
Co ombia to adopt provisional measures to protect the life and physical integrity of several witnesses 
(Appendix VII) . The Government responded to this decision by note of December 8, 1994, received at 
Se< retariat on December 12, 1994 (Appendix VIII). 

4. Advisory Opinion OC-14/94 

At a public hearing held on December 9, 1994, the Court issued Advisory Opinion OC-14/ 94 entitled 
"In rernational Responsibility for the Promulgation and Enforcement of Laws in Violation of the Convention 
(Al ts. 1 and 2 of the American Convention on Human Rights). " The Court unanimously decided as follows: 

1. That the promulgation of a law in manifest conflict with the obligations assumed by a State upon 
ratifying or acceding to the Convention is a violation of that treaty. Furthennore, if such violation affects the 
protected rights and freedoms of specific individuals, it gives rise to international responsibility for the State 

in question. 

2. That the enforcement by agents or officials of a State of a law that manifestly violates the 
Convention gives rise to international responsibility for the State in question. If the enforcement of the law 
as such constitutes an international crime, it will also subject the agents or officials who execute that law to 
international responsibility. (Appendix IX) 

5. Provisional Measures Involving Guatetnala (Colotenango Case) 
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to a post that is incompatible with her functions as Judge of the Court. The Judges therefore accepted her 
re: .ignation and expressed their best wishes on her appointment. 

2. Election of the New Vice-President of the Court 

Ju 1ge Hector Fix-Zamudio (Mexico) was elected to be the new Vice-President of the Court, to complete the 
te1 m to which Judge Pica do had been elected. 

3. Request for Provisional Measures Involving Guatemala (Colotenango case) 

~n e Court considered a request for provisional measures involving Guatemala which had been presented by 
th ~ Inter-American Commission on June 20, 1994. In this request, the Commission asked the Court to o rder 
th ~ Government to protect the life and physical integrity of several witnesses and one attorney, pursuant to 
Ar tides 63(2) of the American Convention, Article 76 of the Regulations of the Commission, and Articles 23 
ar. d 24 of the Rules of Procedure of the Court (Case No. 11.212 before the Commission) (Appendix IV). 

M a result of this request, the Court, on June 22, 1994, emitted a decision requiring the Government of 
G11atemala to adopt without delay all necessary measures to protect the life and physical integrity of the per­
sc ns identified by the Commission and gave it until August 31, 1994 to inform the Court of the measures 
ac opted to comply with the decision . The Court also asked [he Inter-American Commission to present its 
ot ·servations on those measures by October 7, 1994. In addition, it summoned the Inter-American 
Commission and the Government of Guatemala to a public hearing on the case, to be held on November 28, 
1594 (Appendix V). 

4. Other Matters 

Fi 1ally, administrative and budgetary matters were taken up during this special session. 

C. XXX Regular Session of the Court 

Tlle Court held its XXX Regular Session from November 16 to December 11, 1994, at its seat. The following 
judges attended this session: Rafael Nieto-Navia, President (Colombia); Hector Fix-Zamudio, Vice-President 
0 1exico); Alejandro Montiel-Arguello (Nicaragua); Maximo Pacheco-G6mez (Chile); Hernan Salgado­
P~ :santes (Ecuador). Also present were Manuel E. Ventura-Robles , Secretary, and Ana Maria Reina , Deputy 
S< :cretary. 

• 

1. Neira Alegria et a1. Case Against Pet·ii 

T .1e judges examined this case and proceeded to decide and draft its judgment, leaving only the final signa­
tt res and public reading pending. This case will be taken up again during the XVI Special Session of the 
C::>urt, to be held from January 19.to 27, 1995. 
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Government of Colombia and decided to proceed with its consideration of the case (Appendix II) . 

3. Provisional Measures Against Argentina 

In view of the compliance by the Government of the Republic of Argentina with the order of the President 
ad 11oc of November 19, 1993, the Court decided that it was not necessary to act on the requesl for provi­
sior al measures presented by the Inter-American Commission in the case of Reggiardo-Tolosa and ordered 
the matter to be struck from the docket (Appendix III). 

4. Advisory Opinion OC-14 

At t 1is session, the Court began to review the request for Advisory Opinion OC-14 presented by the Inter­
Ami !rican Commission regarding the interpretation of paragraphs 2 (in fine) and 3 of Article 4 (Right to Life) 
of t1e American Convention. A public hearing was held on january 21 , 1994, at which oral arguments were 
pre: .ented by the Inter-American Commission on Human Rights, the Government of Peru, Americas Watch and 
the Center for justice and International Law (CEJIL). 

5. Other Matters 

A formal ceremony took place at the seat of the Court on january 14, 1994, at which the Court received the 
Pre; :ident of the Republic of Costa Rica, Licenciado Rafael Angel Calderon-Fournier, high officials of the 
Go· 'ernment, the Diplomatic Corps and representatives of international organizations. The purpose of the cer­
em· )ny was to express the Court's gratitude for a donation made by the Government of Costa Rica to enable 
the Tribunal to purchase the premises that it now occupies. 

Las :ly, the Court approved its 1993 Annual Report to the OAS General Assetnbly and dealt with various 
adr linistrative matters. 

B. XV Special Session of the Court 

The~ Court held its XV Special Session from June 19 to 22, 1994 and was composed as follows: Rafael Nieto­
Na· ria, President (Colombia); Hector Fix-Zamudio, Vice-President (Mexico); Alejandro Montiel-Arguello 
(Nicaragua); Maximo Pacheco-G6mez (Chile) and Hernan Salgado-Pesantes (Ecuador). Also present were 
the Secretary and Deputy Secretary of the Court, Manuel E. Ventura-Robles and Ana Maria Reina. 

1. Resignation of Judge Sonia Picado-Sotela 

At :his session, the Court received and accepted the resignation of Licenciada Sonia Picado-Sotela (Costa Rica) 
from her position as Judge and Vice-President of the Court. Judge Pica do was appointed by her Government 
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!( the General Assembly through the General Secretariat. Tbe latter may not introduce any changes in it. IJ 

Pusuant to Article 26 of its Statute, the Court administers its own budget. 

F. Relations with other Regional Organizations 

T 1e Court has close institutional ties with the Commission. These ties have been strengthened by meetings 
b ~tween the members of the two bodies, held at the recommendation of the General Assembly. The Court 
aho maintains cooperative relations with the Inter-American Institute of Human Rights, established under an 
aJ ;reement between the Government of Costa Rica and the Court which entered into force on November 17, 
1 ~ '80. The Institute is an autonomous international academic institution with a global, multidisciplinary 
aJ >proach to the teaching, research and promotion of human rights. From time to time, the Court holds work­
ir g sessions with the European Court of Human Rights, which was established by the Council of Europe with 
ft nctions similar to those of the Inter-American Court. 

H. ACnVITIHS OF THE COURT 

A XXIX Regular Session of the Court 

T 1e Court held its XXIX Regular Session from January 10 to 21, 1994, at its seat in San Jose, Costa Rica. The 
' 

C )Uft was composed as follows: Rafael Nieto-Navia, President (Colombia); Sonia Picado-Sotela, Vice-
P: esident (Costa Rica); Hector Fix-Zamudio (Mexico); Alejandro Montiel-Arguello (Nicaragua); Hernan 
S: Jgado-Pesantes (Ecuador) and Asdrubal Aguiar-Aranguren (Venezuela). Judge ad hoc Antonio A. Can~ado 
T: indade also participated to the extent of his mandate (Gangaram Panday Case). Also present were the 
Sc :cretary, Manuel E. Ventura-Robles, and Deputy-Secretary, Ana Maria Reina. 

1 Gangaram Panday Case 

~ uring this session, on January 21, 1994, the Tribunal issued its judgment on the merits of the Gangaram 
P Lnday Case. The Court found Suriname liable for the violation of Article 7(2) of the Convention in con­
n ~ction with Article 1(1) of that treaty and fixed compensation at US$10,000 (ten thousand dollars of the 
L nited States of America) or the equivalent amount in Dutch florins. payable within six months of the date 
o ·the judgment. The Court dismissed the Commission's request that it find the State of Suriname responsi­
b e for the violation of Articles 4(1), 5(1), 5(2), 25(1) and 25(2) of the Convention (Appendix I). 

2 Caballero Delgado and Santana Case 

C n January 21, 1994, the Court also issued a judgment regarding preliminary objections in the case of 
Caballero Delgado and Santana. The Court rejected the preliminary objections interposed by the 
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With respect to a case not yet submitted to the Court, it may act at the request of the Commission. 

The judgment rendered by the Court in any dispute is jinal and not subject to appeal. JJ Nevertheless, (1iln 
casf of disagreement as to the meaning or scope of the judgment, the Court shall intetpret it at the request of 
any of tbe parties, provided the request is made tuithin ninety days from the date of notification of the judg­
mer :t." (Article 67 of the Convention.) Moreover, (ttlhe States Parties to the Convention undertake to comply 
wttl. the judgment of the Court in any case to which they are parties. '' (Article 68 of the Convention.) 

The Court submits a report on its work to each regular session of the OAS General Assembly, and it {'sball 
spec ifyJ in particular, the cases in tuhicb a state has not complied with its judgments." (Article 65 of the 
Con vention.) 

2. The Court's Advisory Jurisdiction 

Arti :le 64 of the Convention reads as follows: 

1. The member states of the Organization may consult the Court regarding the intetpretation of this 
Convention or of other treaties concerning the protection of human rights in the American states. Within their 
spheres of competence, the organs listed in Chapter X of the Charter of the Organization of American States, as 
amended by the Protocol of Buenos Aires, may in like manner consult the Court. 

2. The Court, at the request of a member state of the Organization, may provide that state with 
opinions regarding the compatibility of any of its domestic laws with the aforesaid international instruments. 

The standing to request an advisory opinion from the Court is not limited to the States Parties to the 
Cor vention; any OAS Member State may request such an opinion. 

Lik< wise, the advisory jurisdiction of the Court enhances the Organization's capacity to deal with questions 
aris .ng under the Convention, for it enables the organs of the OAS to consult the Court within their spheres 
of c ompetence . · 

3. Recognition of the Jurisdiction of the Court 

Sixteen States Parties have now recognized the contentious jurisdiction of the Court. They are: Costa Rica, 
Per 1, Venezuela, Honduras, Ecuador, Argentina, Uruguay, Colombia, Guatemala, Suriname, Panama, Chile, 
Nic 1ragua, Trinidad and Tobago, Paraguay and Bolivia. 

A t; .ble showing the status of ratifications and accessions to the Convention may be found at the end of this 
rep :>rt. (Appendix XIV) 

E. Budget 

Art de 72 of the Convention provides that ''the Court shall draw up its otvn budget and submit it for approval 
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D. Jurisdictions of the Court 

11 e Convention gives the Court contentious and advisory functions. The first function involves the power to 
ad !Udicate disputes relating to charges that a State Party has violated the Convention. The second function 
in, 'olves the power to interpret the Convention or ((other treaties concerning the protection of Human Rights 
in the American states I} at the request of the Member States of the OAS. Within their spheres of competence, 
th1 ~ organs listed in the OAS Charter may in like manner consult the Court. 

1. The Court's Contentious JurlsdJction 

TIe contentious jurisdiction of the Court is spelled out in Article 62 of the Convention, which reads as fol­
Io' vs: 

1. A State Party may~ upon depositing its instrument of ratification or adherence to this Convention, or 
at any subsequent time, declare that it recognizes as binding~ il2§2 facto, and not requiring special agreement, 
the jurisdiction of the Court on all matters relating to the interpretation or application of this Convention. 

2. Such declaration may be made unconditionally, on the condition of reciprocity, for a specified peri-
od, or fo r specific cases. It shall be presented to the Secretary General of the Organization, who shall transmit 
copies thereof to the other member states of the OrganiZation and to the Secretary of the Court. 

3. The jurisdiction of the Court shall comprise all cases concerning the interpretation and application 
of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recog­

nize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, 
or by a special agreement. 

Since States Parties are free to accept the Court's jurisdiction at any time, it is possible to invite a State to do 
sc fo r a specific case. 

Pt rsuant to Article 61( 1) of the Convention, (l[o}nly the States Parties and the Commission shall have the right 
to submit a case to the Court. " 

A1 ticle 63(1) of the Convention contains the following provision relating to the judgments that the Court may 
re1der: 

If the Court finds that there has been a violation of a right or freedom protected by this Convention , the Court 
shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated. It shall also 
rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right 
or freedom be remedied and that fair compensation be paid to the injured party. 

P~ .ragraph 2 of Article 68 provides (1tlbat part of a judgment that stipulates compensatory damages may be exe­
C1 tted in the country concerned in accordance with domestic procedure governing the execution of judgments 
a~ ~ainst the state. " 

A tide 63(2) reads as follows: 

In cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the 
Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration. 
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case, any other State Party to the case may appoint a person to serve on the Court as an ad hoc judge. If among 
the judges called upon to hear a case, none is a national of the States Parties to the case, each of the latter may 
appoint an ad hos; judge. (Article 10(1), 10(2) and 10(3) of the Statute.) 

Sta :es parties to a case are represented in the proceedings before the Court by the Agents they designate. 
(At tide 21 of the Rules of Procedure.) 

Tht ~judges are at the disposal of the Court and hold two regular sessions a year. They may also meet in spe­
cia sessions when convoked by the President of the Court (hereinafter ~~the President") or at the request of a 
rna ority of the judges. Although the judges are not required to reside at the seat of the Court, the· President 
renders his services on a pe1manent basis. (Article 16 of the Statute.) 

The President and Vice-President are elected by the judges for a period of two years and may be reelected. 
(Ar :ide 12 of the Statute.) 

The: re is a Permanent Commission of the Court (hereinafter "the Pennanent Commission") composed of the 
Pre ;ident, Vice-President and a third judge named by the President. The President may appoint a fourth judge 
for specific cases or as a regular member. The Court may also create other comn1issions for specific matters. 
(Ar ide 6 of the Rules of Procedure.) 

Tht Secretariat functions under the direction of a Secretary, who is elected by the Court. 

C. Composition of the Court 

As • >f December 9, 1994, the composition of the Court was as follows~ in order of precedence: 

Rafael Nieto-Navia (Colombia), President 
Hector Fix-Zamudio (Mexico), Vice-President 
Alejandro Montiel-Arguello (Nicaragua) 
Maximo Pacheco-G6mez (Chile) 
Hernan Salgado-Pesantes (Ecuador) 

The Judge Asdrubal Aguiar-Aranguren (Venezuela), who was to complete his term on December 31, 1994, 
left the Court on February 2, 1994 after having accepted a position that is incompatible with that of the 
Court. 

The Judge Sonia Picado-Sotela (Costa Rica), Vice-President of the Court , who was to complete her term on 
December 31, 1994, resigned her position as Judge on June 16, 1994 for having accepted a position that is 
incc mpatible with that of the Court. 

On )ecember 9, 1994, Judge Rafael Nieto-Navia (Colombia) resigned the Presidency of the Court, which was 
asst med by Judge Hector Fix-Zamudio (Mexico). Also on this same date, judge Hernan Salgado-Pesantes 
(Ea :ador) was elected Vice-President. (See infra C.6). 

The Secretary of the Court was Manuel E. Ventura-Robles and the Deputy Secretary was Ana Maria Reina. 
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I. ORIGIN, STRUcnJRE AND ]URISDICI10NS OF TilE COURT 

A . Creation of the Court 

T 1e Inter-American Court of Human Rights (hereinafter "the Court", "the Inter-American Court" or "the 
T ·ibunal") was brought into being by the entry into force of the American Convention on Human Rights "Pact 
o : San Jose, Costa Rica" (hereinafter ((the Convention" or "the American Convention"), which occurred on July 
1; ~~ 1978, upon the deposit of the eleventh instrument of ratification by a Member State of the Organization 
o ·American States (hereinafter "the OAS" or "the Organization,). The Convention was adopted at the Inter­
A nerican Specialized Conference on Human Rights, which took place November 7-22, 1969, in San jose , Costa 
Rca. 

T1e two organs for the protection of human rights provided for under Article 33 of the Pact of San jose, Costa 
Rca, are the Inter-American Commission on Human Rights (hereinafter "the Commission" or ((the Inter­
A nerican Commission") and the Court. The function of these organs is to ensure the fulfillment of the com­
rr itments made by the States Parties to the Convention. 

B Organization of the Court 

Ir . accordance with the terms of the Statute of the Court (hereinafter "the Statute"), the Court is an autonomous 
judicial institution which has its seat in San jose, Costa Rica, and whose purpose is the application and inter­
p ·etation of the Convention . 

T 1e Court consists of seven judges, nationals of the Member States of the OAS, who act in an individual capac­
it r and are elected (from among jurists of the highest moral authority and of recognized competence in tbe 
fi ?ld of human rights, who possess the qualifications required for the exercise of the highest judicial junctions 
t1 ~ conformity with the law of the state of which they are nationals or of the state that proposes them as candi­
d ues'' (Article 52 of the Convention). Article 8 of the Statute provides that the Secretary General of the OAS 
s] tall request the States Parties to the Convention to submit a list of their candidates for the position of judge 
o : the Court. In accordance with Article 53(2) of the Convention, each State Party may propose up to three 
c; .ndidates. 

T 1e judges are elected by the States Parties to the Convention for a term of six years. The election is by secret 
b Lllot and by an absolute majority vote in the OAS General Assembly immediately prior to the expiration of 
tl e terms of the outgoing judges . Vacancies on the Court caused by death, permanent disability, resignation 
o · dismissal, shall be filled, if possible, at the next session of the OAS General Assembly. (Article 6(1) and 
6 2) of the Statute.) judges whose terms have expired shall continue to serve with regard to cases that they 
h tve begun to hear and that are still pending. (Article 54(3) of the Convention.) 

If necessary in order to preserve a quorum of the Court, one or more interim judges may be appointed by the 
s· ates Parties to the Convention. (Article 6(3) of the Statute.) 

If a judge is a national of any of the States Parties to a case submitted to the Court, he shall retain his right to 
hear that case. If one of the judges called upon to hear a case is a national of one of the States Parties to the 
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