Victims' Rights to a Remedy and Reparation: The New
United Nations Principles and Guidelines

By Theo van Boven™

A. Introduction

1. The Victims® Perspective

In this essay the perspective of the victim is a central point of orientation. It is
obvious that in the human rights discourse the victims™ perspective cannot be
seen in isolation from the perspective of various organs of society. Thus, govern-
ments may be guided by claims of sovereignty; peoples pursue their aspirations
in terms of self-determination and development; religions entertain value systems;
political and social institutions look for a normative basis in order to attain their
objectives. The perspectives of these various actors may be human rights related
but often differ depending on status and power positions. They have to a greater
or lesser extent the means at their disposal to promote and defend their interests.
However, victiras often find themselves in vulnerable situations of neglect and
abandonment and are in need of the care, the interest and active recognition of
the human rights promotion and protection systems. The position of victims, at
least the most destitute among them, was apdy characterised by a former
Director-General of UNESCO in a publication marking the 20th anniversary of
the Universal Declaration of Human Rights:

The groans and cries to be heard in these pages are never uttered by the most
wretched victims. These, throughout the ages, have been mute. Whenever human
rights are completely trampled underfoor, silence and immobility prevail, leaving
no trace in history; for history records only the words and deeds of those who
are capable, to however slight degree, of ruling their own lives, or at least trying to
do so. There have been — there still are — multitudes of men, women and children
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X'hoy' as a result' of poverty, terror or lies, have been made to forget their inherent
1801y, ot to give up the efforts to secure recognition of that dignity by others

On:‘% are silent. The lot of the victim who complains and is heard is already a better

If victims are at all in a position to speak, they often express themselves in similar
terms. Consequently, one may learn more about the essence and the universality
o‘f human rights from the voices of victims than from the views of secular or reli-
gious leaders. Concepts of human rights are better translated from the perspec-
tive of victims than from demands of the powerful. P
' Without defining in this introductory paragraph the notion of victim and the
right of victims to a remedy — these issues will be dealt with later — it js apparent
that victims of systematic breaches of the law and of flagrant deprivation of rights
ﬁnd themselves in many different settings and situations, armed conflicts: sifua—
tions of violence including domestic violence, as objects of crime and ter.ror or
str.icken by the misery of poverty and deprivation. As human beings entitleci to
enjoy the basic human rights and freedoms enshrined in the Universal Declaration
of Human Rights and other international human rights instruments, victims are
more often than not, experiencing the gap between entitlements a:nd realities,
Domestic 'leg?ral and social orders disclose legal shortcomings such as inadequate:
%awsj, restrictions in legal scope and content, impediments in getting access to
!ustlce and restrictive attitudes of courts; political obstacles in the sense of unwill-
ingness of the authorities and the society to recognise that wrongs were commit-
ted; economic setbacks as a result of shortage or unjust distribution of resources;
and u.nder—empowerment of victims themselves because of lack of knowledge an(i‘
Capacity to present and pursue their claims.2 All these factors are compounded by
the vulnerability of categories or groups of victimised persons, notably women
children, members of specific racial, ethnic or religious groups, the mentall anci
physically disabled and many others. ’ ’

2. Evolutions in International Law

In traditional international law, States were the major subjects and insofar as
wrongful acts were committed and remedies instituted, this was a matter of inter-

State relations and inter-State responsibility. The leading opinion in this regard -

was sct out in the often-cited judgment of the Permanent Court of International
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Justice in the Chorzow Factory case: “It is a principle of international law that the
breach of an engagement involves an obligation to make a reparation in an
adequate form”.? For long, when internationally protected human rights were
not yet proclaimed, wrongs committed by a State against its own nationals
were regarded as essentially a domestic matter and wrongs committed by a
State against nationals of another State may only give rise to claims by the other
State as asserting its own rights and not the rights of individual persons or
zroups of persons. It was only since World War II with the recognition that
human rights were no more a matter of exclusive domestic jurisdiction and that
victims of human rights violations had a right to pursue their claims for redress
and reparation before national justice mechanisms and, eventually, before inter-
national fora, that remedies in international human rights law progressively
developed as a requirement to obtain justice. As the result of an international
normative process the legal basis for a right to a remedy and reparation became
firmly anchored in the elaborate corpus of international human rights instru-
ments, now widely ratified by States. Further, in a fair amount of case law
developed by international (quasi-) judicial bodies; including the European and
[nter-American Courts of Human Rights, the meaning and significance of
iccess to effective remedies at national and international levels was given con-
zrete shape.
This chapter will deal with developments towards the recognition of the right
‘0 an effective remedy as laid down in international instruments, with emphasis
>n the normative content of this right. Special attention will be given to the
United Nations Basic Principles and Guidelines on the Right to a Remedy and
Reparation for the Victims of Gross Violations of International Human Rights Law
wnd Serious Violations of International Humanitarian Law, adopted in their final
‘orm by the UN General Assembly in 2005% and marking a milestone in the
engthy process towards the framing of victim-orientated policies and practices.
While the gap between entitlements and realities still persists in the light of the
requirements of remedial justice, the Basic Principles and Guidelines coincide
with an increasing awareness of the prevalence of victims’ rights. This tendency is
llustrated by the granting of standing to victims to participate in their own right
n proceedings before the International Criminal Court and by the prominent
ittention given to victims of past and contemporary practices of racism and racial
liscrimination in the documents adopted by the World Conference against
Racism, Racial Discrimination, Xenophobia and Related Intolerance (Durban,

September 2001).

" Permanent Court of International Justice, Ser. A, No. 9 at 21 (1927).
United Nations General Assembly resolution 60/147, 16 December 2005.
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B. 7he Right to a Remedy and Reparation in International Instruments

L. Effective Remedies; Various Dimensions

The basic .right to effective remedies has a dual meanin g It has a procedural and
a suéstaztzve d'imension. The procedural dimension is subsumed in the duty to
pro.v1d.e effective domestic remedies” by means of unhindered and equal access
to justice. The right to an effective remedy is laid down in numerogs interna-
tional instruments widely accepted by States; the Universal Declaration of
Human Rights (article 8), the International Covenant on Civil and Political
Rgghts-(arti(.:le .?_), .the International Convention on the Elimination of All Forms
of Racial Discrimination (article 6), the Conventdion against Torture and Other
Cruel, I?human or Degrading Treatment or Punishment (article 14), the
Convention on the Rights of the Child (article 39), the International Conve;ltion
for the ‘Protec.tion of All Persons from Enforced Disappearance (article 24), as
well as in regional human rights treaties: the African Charter on Human ;nd
Peoples’ Rights (article 7), the American Convention on Human Rights (articl
25), and the European Convention for the Protection of HumangRi hits anj
I*jundamental'Freedoms (article 13). Also relevant are instruments ofginterna—
tional humanitarian law: the Hague Convention of 1907 concerning the Laws
and Cust.orns of War on Land (article 3), the Protocol Additional to the Geneva
ConvenFlons of 12 August 1949 relating to the Protection of Victims of
International Armed Conflicts (Protocol I, article 91) and the Rome Statute of
the International Criminal Court (article 68 and 75). e
. Tne. notion of “effective remedies” is not spelled out in detail in these interna-
tl?nal Instruments. However, international adjudicators, in particular when faced
with con'lp.l:%ints about gross violations of core rights such as the right to life and
the prohlbltu.)n of torture, increasingly and insistently underlined the oblioation
of Statef Parties to give concrete content to the notion of effective remediesg with
Emphasw on the requirement that remedies must be effective. Thus, whiie the
inur?lfl)e?trsl iCourt of Human Rights was for quite some time not very forthcom-
g€ In 1ts interpretation of the effective remedy provision in article 13 of the
Europcim Convention, the Court evolved its position when deali;lg with
co@plalnts about gross violations of human rights relating to article 2 (the right
to life) and article 3 (prohibition of torture or cruel, inhuman or de radign
Flrleatment or pur'lishment). For instance, in a landmark case involvinggseriou%
ill-treatment against a member of the Kurdish minority in South East Turke
whll(? in police custody, the European Court gave particular weight to thz
prohibition of torture and the vulnerable position of torture victims and the

* See in particular Dj L .
Oxfordf)ZO OC; a7rf£ inah Shelton, Remedies in International Human Rights Law (2nd edition),
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implications for article 13. Consequently the notion of an “effective remedy”
entails, according to the European Court, an obligation to carry out a thorough
and effective investigation of incidents of torture and, in addition to the payment
of compensation where appropriate, a thorough and effective investigation capa-
ble of leading to the identification and punishment of those responsible and
including access for the complainant to the investigatory procedure.® The
European Court followed the same reasoning in a case of alleged rape and ill-
treatment of a female detainee and the failure of the authorities to conduct an
effective investigation into the complaint of torture.”

The Inter-American Court of Human Rights adjudicated many cases involv-
ing gross violations of human rights, notably killings and disappearances. In this
context the Court ruled thar article 25 of the American Convention on the right
to judicial protection and effective domestic recourse is “one of the fundamental
pillars not only of the American Convention, but of the very rule of law in a
democratic society in terms of the Convention”.?

The trend to give concrete content and to emphasise the crucial importance of
“effective remedies” in any human rights protection system is not only apparent in -
the jurisprudence of regional human rights adjudicators, it is equally manifest in
the case law developed by global human rights adjudicators, notably the Human
Rights Committee. Analysis of case law pertaining to the right to life and the pro-
hibition of torture (article 6 and 7 of the International Covenant on Civil and
Political Rights) bears out that the Human Rights Committee expressed in numer-
ous cases the view that States Parties are under an obligation to take such measures
under article 2(3) of the Covenant as to investigate the facts, to take actions

thereon as appropriate, to bring to justice persons found responsible and to extend
to the victim(s) treatment in accordance with the provisions of the Covenant.’
The essence of the procedural dimension of the right to an effective remedy and
the corresponding duties of States to respect and .to guarantee this right is also
reflected in the Updated Set of principles for the protection and promotion of
human rights through action to combat impunity,'® endorsed by UN Commis-
sion on Human Rights resolution 2005/81. Principle 1 containing the General
Principles of States to take Effective Action to Combat Impunity reads as foliows:

€ Aksoy v. Turkey, ECtHR, Judgment of 18 December 1996, Reports of Judgments and Decisions

of the ECtHR, 1996-VI, para. 98.

7 Aydin v. Turkey, ECcHR, Judgment of 25 September 1997, Reports of Judgments and Decisions
of the ECtHR, 1997-VI, para. 103. '

8 Castillo Paez v. Peru, IACtHR, Judgment of 3 November 1997, 19 Human Rights Law Journal

(1998), 219-229.
? See also in the study referred to in n. 2 above, para. 56 and Dinah Shelton, supra.

n. 5, 184-186.
19 See Repore of the independent expert w0 update the ser of principles to combar impunity, Diane

Orentlicher, UN doc. E/CN.4/2005/102 and Add.1.
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Impunity arises from a fajluge by States to meer their obligations to investigate
violations; to take appropriate measures in respect of perpetrator, particularly in the
area of justice, by ensuring that those suspected of criminal responsibility are pros-
ecuted, tried and duly punished; to provide victims with effective remedies and to
ensure that they receive teparation for the injuries suffered; to ensure the inalienable
tight to know the truth about violations; and to take other necessary Steps to prevent
the recurrence of violations (italics added).

| the forms of reparation for harm suffered, the ILC Articles Cf)n.sider the
:_UD‘?-CI ion of cessation and assuring non-repetition as a separate and distinct .legfjll
Obhgatllloelrll:e of the internationally wrongful act.? Equally, the updated pr{n;:l—
o combat impunity' treat separately guarantees of non-recurrence of viola-
P}CS . hich may include reform of State institutions, the repeal of laws that
. EI t:: to or authorise violations of human rights and ci'vilian control. of
CO'Ill‘ttl:ryuand security forces and intelligence services, from the right to reparation
mili
inci -34).

(PHHCIPISR:?;S: ,:fn gtitles3to) afford reparation is also stressed by the Human
RII}-?; (()Zon%mittee in its General Comment 31 interpreting t4h.e mezni)ngljr‘ alclalfi
i g'ﬁ ce of article 2 of the International Covenant on .C.1v1l and Politi
SI‘gn}i C:‘jl‘:lMarking the importance of the effective remedy provision in :atm'cl.e 2(3)
(l};%htes.(:ovenant, the Committee stated that “withoElt r?paration to. (indlz:?dltlsz
whose Covenant rights have been violated, tl?e obhgatl'on to gfoxlrll e :d chhe
remedy, which is central to the efficacy of ar.tlcle 2(3), 1§ not I.SC zf%e R;Sﬂtu_
Committee further noted that, where appropriate, reparatloll)ll can lnl\(r) e s
tion, rehabilitation and measures of satisfaction, such a}s pul ic aplo fan’dp blic
memorials, guarantees of non-repetition and changes in re ev:fmlz avsi/()latio III)S
tices, as well as bringing to justice the perpetrators of human rights v .

aving recourse to effective remedies. Where State authorities fail to investigate
the facts and to establish criminal responsibility; it becomes very difficult for
victims or their relatives to carry on effective legal proceedings aimed at obtain-
ing just and adequate redress and reparation.

2. Substantive Dimension

The substantive dimension of the right to an effective femedy is essentially
reflected in the general principle of law of wiping out the consequences of the
wrong committed. In this respect, having regard to the obligation of States, it is

C. The Law of State Responsibility as a Legal Basis for the Right to Remedy
and Reparation

In the foregoing section of this chapter the ILC Art.Icles on State[)l{rcsp?n31bi)l;tz
were referred to as setting out legal consequences in terms of o hlgatlc:{ns of ¢
State to stop wrongs attributable to that State and to repalr.ti(;l .atfr_ml f)ril Lo
' injured parties. It is true that, as argued by thos? who are criti od relyi {iion
the Law of State Responsibility as a basis for the right toa remedy and repara on
in cases of human rights violations," that the ILC Articles were drawrf 111p Wlh
Inter-State relations in mind. Does this mean that ‘in 0 f'ar as States v1(l)1 ate litfe
human rights of individual persons or groups, cau.su.1‘g serious harm to tle:rIt (13;
integrity and dignity, the Law of State Responsibility would not apply?

substantive dimension of the right to an effective remedy, the ILC Articles pro-
vide useful guidance, in particular in the description of the obligation to cease
the wrongful act and offer appropriate assurances of hon-repetition (article 30)
and the obligation to make fy] feparation for the injury caused by the interna-
tionally wrongful act (article 31). Further, the Articles spell out the different
forms of reparation to be afforded either singly or in combination as restitution,
compensation and satisfaction (articles 34-37). Later in this paper, when more

ion i rt of
2 See also, Dinah Shelton, supra. n. 5 at 149, who correctly states that ;_:.cssauonilsn :lllolta V;:ra
reparati;)n but part of the general obligation to conform to the norms of internatio .

- . 10 above, _
u ?‘Iel?;an Rigﬁ‘t,sc Commirtee, General Comment 31 adopted 29 March 2004; (UN doc. HRI/
i i —17.
EN/1/Rev, 8 233-238). See in particular paras. 15 o ) )
© SGCCIS\Itaiemee\;lt by Germany at the G1st session of the UN Co.mrr.usslon on H};ljm[—?n RIE}EZ :::e?in
explanation of vore concerning the Basic Principles and Guidelines on the ght to y

and Reparation, 19 April 2005.

" UN General Assembly resolution 56/83, Annex, Responsibility of States Jor Internationally
Waongfoul Acts.
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part of customary internationa] law, 16
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ictims as a legal consequence of the concept of state Responsibility. This is not
et a firm acquis but an emerging duty that finds a consistent basis in human
ights instruments cited in the preceding section of this chapter. This emerging
uty is also confirmed, as the Inter-national Commission of Inquiry acknowl-
edged, in the UN Declaration on Basic Principles of Justice for Victims of Crime
and Abuse of Power (1985) and in the (draft and since then adopted) Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law (2005). It should be recognised, however, that as transpired
from the German position referred to above, there appears not to be general con-
sensus as to existence of a customary international law governing individual rep-
aration claims.? It should also be noted that the Security Council, when acting
upon the recommendations of the Darfur Inquiry Commission, did refer the
situation of Darfur to the International Criminal Court for criminal investiga-
tion and action pursuant to article 13(b) of the ICC Statute but the Security
_Council did not act upon the recommendation to establish a Compensation
Commission. This leaves, however, unaffected the right of victims in the Darfur
situation to claim in appropriate cases reparations, including restitution, com-
pensation and rehabilitation pursuant to article 75 of the ICC Statute.

D. The Process Towards a Comprehensive International Instrument™

1. Background

The years marking the end of the Cold War (late eighties and early nineties)
opened up new potentials and new perspectives. Democratic structures were
introduced or reintroduced in various continents, notably in Central and Eastern
Europe and in Latin-America. In many countries institutions and mechanisms
were established with the purpose to set out a process of truth and reconciliation,
prominently also in South Africa. It was in the same period that the struggle
against impunity and the call for reparative justice took shape. It was also in this
climate that claims for criminal and reparative justice, having their origin in

2% Note in particular Christian Tomuschat, “Darfur - Compensation for the Victims,” 3 journal of
International Criminal Justice (2005), 579-589, where the author criticised the underlying argu-
ments of the proposition of the Darfur inquiry Commission to establish a Compensation

Commission.
2! "This section is largely based on the text of a paper the present author wrote in preparation of a

report published by the International Council on Human Rights Policy together with the
International Commission of Jurists and the International Service for Human Rights, Human

Rights Standards: Learning from Experience, Versoix, Geneva, 2006.
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World War II, became more visible and vocal. 'The victim’s perspective, often
overlooked and ignored, was lifted up from the stalemate of the Cold War. Thus,
civil society groups in East Asia, Australia and Europe demanded reparations for
the comfort women (sex slaves of the Japanese Imperial Army) and for the victims
of Japanese forced labour schemes, Their demands had for long received hardly
any resonance. In the same climate the right to reparation for victims of brutal

repression by Latin American dictatorships became a persistent claim.

It was against this background, stressing the importance of criminal and repar-
ative justice as a condition for reconciliation and democracy, that the then UN
Sub-Commission on Prevention of Discrimination and Protection of Minorities
entrusted in 1989 the present author, as one of its members, with the task of
undertaking a study concerning the right to restitution, compensation and reha-
bilitation for victims of gross violations of human rights and fundamental
freedoms — with a view to exploring the possibility of developing some basic
principles and guidelines in this respect.”? The study had to take into account
relevant existing international human rights norms on compensation and rele-
vant decisions of international human rights bodies. The study and the drafe
principles and guidelines as they evolved demonstrated that the gaps in human
rights protection were less legal than political and that a new instrument was not
supposed to entail new international or domestic legal obligations but rather to
identify mechanisms, modalities, procedures and methods for making existing

legal obligations operational.

2. Description of the Process and its Form and Nature

The Special Rapporteur of the Sub-Commission included in his 1993 final report
a set of proposed basic principles and guidelines which he drew up with the -

assistance of non-governmental experts from various continents, notably from
countries that had been facing and living through gross violations of human
rights.”® On the basis of comments received and as a result of deliberations in a
workshop, co-organised by the International Commission of Jurists and the
Maastricht Centre for Human Rights, the Special Rapporteur made the draft
basic principles subject to several revisions. The revised text reached the
Commission on Human Rights in 1997.% From thereon the process moved from
the expert and non-governmental sphere to the inter-governmental arena, with
considerable involvement, though, of non-governmental and independent exper-
tise but also with input of the views of governments. At the Commission level

2 Sub-Commission on Prevention of Discrimination and Protection of Minorities resolution
1989/13.

# UN doc. E/CN.4/Sub.2/ 1993/8, chapter IX.

# UN doc. E/CN.4/ 1997, Annex.
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the process stretched over a considerable number ?f yeflrs, with repea'tec‘l rec!ues)ltfs
for comments but with little substantive djscussmfn in the Cox?umssmn 1;36 .
The process received, however, new impetus with tl}c app.omtx.nexilt oa&ar;
Independent Expert of the Commission Mr. M. Cherif Bassiouni \acwlrdoc,1 e
consultations with governmental and non-C?ovefnment.al expex:ts, af ed new
dimensions to the draft principles and guidelines in particular with re erence to
aternational humanitarian law.” The process was als? advanced by ;h; orga.rlllllza—
tion, on the basis of Comraission resolution.s, ofa scne's of ope.il—elle .e cons til-
jons under the leadership of the dCngathI.l of Chile ('Chlc emg an ear);
roponent of the draft principles and guidelines), V\fltl-l the czlisilhsta?ce o
he former Special Rapporteur of the UN SuP-COInIIHSSI.Ofl an fe ormer
Tndependent Expert of the Commission, and with the partlciflatl(;ln gmg};)vcgz:
‘mental representatives and non—govemrnental.expc.rts. As.a result, the : l;r
_ciples underwent a series of revisions and clarifications with the aim o reacl mlg
_consensus without reducing the text to the lovs.rest common d(?nomlnator level.
“This process under the Commission’s authority and stre‘tchmg over Iqm.tc a
number of years was important for political and psychologlcal. reasons. It signi-
fied the indispensable element of inter—govc‘rnmenfal owncrs'hlp and 1nterfest. 1{}
the process, without however losing close links Tmth essential quart;rs o cf1v1
society. The process was not following a pre—concelvec.l plan. It was ma elup.o an
evolving pattern, entailing non-governmental expertise and, progressively, inter-
governmental participation and input.

3. Actors of the Process

The initial actors were expert members of the Sub-Commission, join.ed. by a
number of active human rights NGOs, such as the International Commission of
Jurists, Amnesty International, Redress Trust, and a g(?od number of governmerll-
tal representatives and experts. The political backing in the process came largely

_from a number of Latin American countries, with Chile in a leadership role, and
10 a lesser extent from West European countries. In the consultative process

organised under the authority of the Commission on Human‘Righ.ts, delegates
acted not so much as members of regional groups but rather individually. As a
result, the discussions had an open character and were not fixed in advance. They
reflected by and large the willingness to reach acceptable solutions.

4. Other Influencing Factors

The process — and this is a common feature of many projects on the UN human
rights agenda — was in competition with many other items and sub-items of an

2 UN doc. E/CN.4/2000/62.
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_ and guidelines was paved by a series of open-ended consultations held under the
authority of the UN Commission of Human Rights, which culminated in their
_endorsement by consensus of the UN General Assembly.?”

5. Implementation

‘It is worth noting that the draft basic principles and guidelines as they were
emerging over the years had already a certain influence on national law and prac-
oriented policies of reparative fustic tice, on iut?rnatloual jurisprudence and on other staITdarc‘i‘—settmg actlvmfs. One
In the course of the e could cons‘ldcr thes.e developnTents. as 1mp.lementat10‘n avant la letfre.. Thus,
politico-legal issues came | several Latin American countries, in drawing up .legls!atlon on reparation for
victims, have taken the draft principles and guidelines into account. The Inter-
American Court on Human Rights referred in its jurisprudence several times to
ational human rights _the draft principles and guidelines. Last but not least, the Statute of the
disagreement arose as to International Criminal Court, notably article 75 dealing with reparation to
human rights law or, in add; tion, deal with seri ol ' : vic‘tim's, bea:§ in it:h ingenf arll)d‘ w?riiing, t;iheGlmgrint of the lc)iasic lz{ri;:cip}lles S;Ii
humanitarian law, Another - “),as R (t))us.wo ations of mter{mtl(fnal guidelines. Since the Basic Principles and Guide mcshare adopted by tfe
should extend, in addition to violati er the basic principles flnd guidelines ~ Gcne}'al {\ssembly, their implementation is crucial for the advancement of repar-
mitted by non-state actors and furthonii ;)lmr.ntiltted by States, to violations com- . ativ.e justice. Therefore, Fhe .Genf:ral Assembly recommended that States take .the
compensation. An issue giving rise ¢ < hvgl ) the du Basic Principles and Guidelines into account, promote respect t-hereof fmd bring
notion of victims applie sgto ing divid 0 alniluc ¢ afc was them to the attention of theAfa}.(ecutlve bodies f)f Governmen.t, in partla'ﬂar law
ual human beings o enforcement officials and military and security forces, legislative bodies, the

. i;rr (1) I:l i (tihel frfhcess’ in .tc};‘; years 2000 a‘n d 2001, there was glimmering at the judiciary, victims and their representatives, human rights defenders and lawyers,
packen Ra,.al © political process leading to the World Conference against ¢ media and the public in general

» Racial Discrimination, Xenophobia and Related Intolerance held in
Durban, South Africa (31 August — 8 September 2001), ,

E. The Nature, Scope and Content of the Basic Principles and Guidelines®

connected with practices of slavery
been introduced in the standard-

plicgted the process. This did n

and colonialism.? IF this issue would have For the purpose of the present chapter it is not envisaged to review in detail all
setting process, it could have substanti ally com. _ the provisions of the Basic Principles and Guidelines. The focus will be on a
ot happen. Apparently no delegation wished o number of general issues relating to the nature and the scope of the document as
- At the same time, and understandably so, the vellas co s structure and substantive content.
ith minimal speed in order to avoid disruptive
ars the road towards the adoption of the basic principles

27 UN General Assembly resolution 60/147, 16 December 2005.
% See on this issue p 98-106 of th o 14 oper para. 2

- aras. J8-106 of the Declaration adopted by the Durh : * The Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
(:,Clilslf;; Ei’icl'taédlgo Whﬁch reac;s: “We acknOWchgc and profoungly regrelirt}:l ui?(;llf; r;rfl;,:r,i:;E iz Gross Violations of International Human Rights Law and Serious Violations of International
.- on millions of men, i Humanitarian Law have been extensively commented upon by: REDRESS, Implementing
gl;zrtls;it}llantlc sll(ave tra(_!e,‘ i i gedies. We further note that s Victims' Rights: A Handbook on the Basic Principles and Guidelines on the Right to a Remedy and
rave o ‘:i"e taken 'tl.le ini i paid reparation, where appropriat SOIfnc Reparation, London, 2006, 1-42; Dinah Shelton, “The United Nations Principles and Guidelines
g nd massive violations committed.” UN doc. A/CONE 189/ 12. Ppropriate, for on Reparations: Context and Contents,” in Out of the Ashes, Reparation for Victims o
Gross and Systematic Human Rights Violations (eds. K. De Feyter, S. Parmentier, M. Bossuyt and
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1. Normative value

When the Basic Principles and Guidelines were adopted by the UN General
Assembly a number of speakers pointed out that the document was not a legally
binding document. Reference was made in this context to the seventh preambu-
lar paragraph to the effect that the Principles and Guidelines do not entail new
international or domestic legal obligations but identify mechanisms, modalitics,
procedures and methods for the implementation of existing legal obligations
under international human rights law and international humanitarian law, While
the Basic Principles and Guidelines are therefore not intended to create new or
additional obligations, they are meant to serve as a tool, a guiding instrument for
States in devising and implementing victim-oriented policies and programmes.
They also serve as guidance to victims themselves, collectively and individually,
in support of claims to remedy and reparation. They may further be referred to
or invoked by domestic and international adjudicators when faced with issues of
victims’ rights and reparations. In fact, the Inter-American Court of Human
Rights and the International Criminal Court were already mindful of the Basic
Principles and Guidelines as a source of reference before they received final
approval by the UN General Assembly. It is worth recalling that the Basic
Principles and Guidelines are the outcome of a lengthy process of consideration

and review by non-governmental and governmental experts and that the signifi-

cance of the document was considerably enhanced by its adoption by the UN

General Assembly without a dissenting vote. Thus, good reasons can be advanced

to consider the text as declaratory of legal standards in the area of victims’ rights,
in particular the right to a remedy and reparation.®

2. Gross and Serious Violations

A second aspect relating to the nature and scope of the Basic Principles and
Guidelines is intrinsic in the terms gross violations and serious violations. These
qualifying words have a restrictive effect on the scope of the Basic Principles and
Guidelines and were the subject of much discussion as it was argued that all vio-
lations entail a duty to afford remedies and reparations. The initial study carried
out under the mandate of the Sub-Commission on Prevention of Discrimination
and Protection of Minorities referred to victims of “gross violations of human

P Lemmens), Antwerpen-Oxford, 2005, 11-33; Marten Zwanenburg, “The Van Boven/
Bassiouni Principles: An Appraisal,” 24 Netherlands Quarterly of Human Rights, 2006, 641
686; International Commission of Jurists, The Right to a Remedy and to Reparation for Gross
Human Rights Violations: a Practitioners’ Guide, Geneva, December 2006 and Bogotd, Colombia,
June 2007 (authors Cordula Droege and Frederico Andreu-Guzman).

? See in this regard Marc Groenhuijsen and Rianne Letschert, “Reflections on the Development
and Legal Status of Victims’ Rights Instruments,” in Compilation of International Victims Rights
Instruments, Tilburg/Nijmegen, 2006, 1-18.
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ghts and fundamental freedoms” and the Special Rapgorteur who, in the
sence of an agreed definition of the term “gross violations”, was called upon to
give further guidance on this issue relied on a number of rele\_rant sources. In this
nnection he mentioned. the draft Code of Crimes Agamst_ tl}e Peace and
curity of Mankind drawn up by the International Law Comm1ssl.on, common
Article 3 of the Geneva Conventions of 12 August 1949 and the Third Statement
- the Foreign Relations Law of the United States (section 702). He also n?ted
at the word “gross” qualifies the term “violations” and indicates the serious
aracter of the violations but that the term “gross” is also related to the type .of
uman rights that is being violated.* Against this backgro.unc% the Special
apporteur in his first set of proposed basic principles and guidelines included
e following text as general principle 1:

k Under international law, the violation of any human right gives rise to a r‘ight of
reparation for the victim. Particular attention must be paid to gross viol.atlons of
human rights and fundamental freedoms, which include at least the following: gen-
ocide; slavery and slavery-like practices; summary or arbitrary executions; torture or
cruel, inhuman or degrading treatment or punishment; enforced disappearances;

arbitrary and prolonged detention; deportation or forcible tansfer of population;
. O] . o . 32
and systematic discrimination, in particular based on race or gender.

While over the years diverging views persisted whether or not the Basic Principles
and Guidelines should be restricted to “gross violations”, with the evolving opin-
on that the document should also explicitly cover serious violations of interna-
ional humanitarian law, the view prevailed that the focus of the Basic Principles
and Guidelines should be on the worst violations. The authors had in mind the
jolations of international humanitarian law constituting international crimes
inder the Rome Statute of the International Criminal Court. On this premise a
umber of provisions were included in the Basic Principles and Guidelines spell-
ng out legal consequences that are contingent, according to the present state of
ternational law, to international crimes. Such provisions affirm the duty of
tates to investigate and, if there is sufficient evidence, the duty to submit to
prosecution the person allegedly responsible for the violations and, if found
guilty, the duty to punish (article 4). They also include the duty to make
propriate provisions for universal jurisdiction (article 5) as well as references to
e non-applicability of statutes of limitation (articles 6-7).

It remains true, however, that the terms “gross violations” and “serious viola-
ons’ are not formally defined in international law. It must nonetheless be
understood that in customary international law “gross violations” include the
types of violations that affect in qualitative and quantitative terms the core rights

! Final report of the Special Rapporteur, supra note 2, UN doc. E/CN.4/5ub.2/1993/8, paras.
813 .

* U, para. 137.
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f)f human beings, notably the right to life and the right to physical and moral
integrity of the human person. It may generally be assumed that chnon—exha sti .
list of gross violations cited in the above mentioned General Principle 1 cl)lf tl}‘:e
first version of the Basic Principles and Guidelines falls in this cate 0p But als ,
deliberate, systematic and large-scale violations of economic andgscr))gial ri htcs)
may amount to gross violations of human rights and serious violations of in%e -
national humanitarian law.* It should further be noted that the concept of ;
ous violations” is to be distinguished from “grave breaches” in intirnatics)ir;
humanitarian law. The latter term refers to atrocious acts defined in international
humanitarian law but only in relation to international armed conflicts (Third
and Fourth Geneva Conventions of August 12, 1949, and the 1977 Prov 1lrI
additional to the Geneva Conventions). The term “serious violations” st::.)n?izof
severe violations that constitute crimes under international law, irrespective O;
the national or international context in which these violations a;e conll)mitted (3)4
The acts and elements of these crimes are reflected in the Rome Statute of tl.l
International Criminal Court under the headings of genocide, crimes ain(:
humanity and war crimes (ICC Statute, articles 6, 7 and 8). , e
As pointed out, in various stages of the development of the Basic Principle
and Guidelines reservations were expressed regarding the limitation to foss
violations” and “serious violations” with the argument that as a encialgrolss
all violations of human rights and international humanitarian lawgentail Szu .
Responsibility and corresponding legal consequences. This was gener:lllt;
3ck1}ow}nged F)ut did not preflude opting for a narrower approach: “gross” and
serious” violations. However, in order to rule out any misunderstanding on th
matter, the following phrase was included in article 26 on non-dero atic%n' i
is understood that the present Principles and Guidelines are withoutgre'ud.ice— tlt
the right to a remedy and reparation for victims of 2/ violations of ixfterjnati acl)
human rights law and international humanitarian law” (italics added) o

3. The Notion of Victims

I{l ls;t.uatlons which are characterised by systematic and gross human rights
violations %arge numbers of human beings are affected. They are all entitled to
reparative justice. Problems do arise, however, because of the tension between

33 . .
Se«l:) in patrtifular the sEtcmcnt by the UN High Commissioner on Human Rights, Louise
our, a iversi 7 ’
Arrﬂ it;g” l:2 Se \lstv;bYorZOLéxgversny }fCh?C]’} of Law on Economic and Social Justice for Socieries in
Trans , 25 O er . Note her fo owing words: “In crises lj
: ] : ses like the one we now wit
- ; ness
g:) Earfélr, the systematic bur(li'ulx)]g of houses and villages, the forced displacement of the popula
and the starvation caused by the restrictions on the deli ry itari i
. th th e delivery of huma i
destruction of food cro i mfatsﬂaﬂ ot ccand
ps are deliberately used along other gross human ri iolati
. anr —
as murder or rape — as insrruments of war.” 8 ® fghes violations — such

' See also REDRESS, Handbook, supra. n. 29, at 14.
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the huge number of persons involved and the limited capacity to afford repara-
tions. A firm principle is that of non-discrimination, emphasised in article 25 of
 the Basic Principles and Guidelines. But in order to devise and apply fair and just
criteria for the rendering of reparative justice in terms of personal and material
entitlements, it is crucial to define the notion of “victim.” A great variety of views
were expressed in the consultations and deliberations on this issue. Objections
were raised to include collectivities in the definition. Reservations were also
expressed against mentioning legal persons as possible victims. At the end of the
day it was proposed and decided to base the notion of victims, as reflected in
articles 8 and 9, on the terms used in the generally accepted Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power earlier adopted by
the UN General Assembly.® Thus, for the purposes of the interpretation and
application of the Basic Principles and Guidelines the following elements can be

distinguished:* |

* a person is a victim if he/she suffered physical or mental harm or economic oss
as well as impairment of fundamental rights, regardless of whether a perpetra-
tor is identified®” or whether he/she has a particular relationship with the per-

petrator;
* there are different types of harm or loss which can be inflicted through acts or

omissions;
e there can be both direct victims as well as indirect victims such as immediate
family members or dependents of the direct victim;
* persons can suffer harm individually or collectively.

It is noteworthy that the above description only mentions natural persons and
not legal persons. This does not mean that legal persons cannot qualify as victims.
In fact, in the context of international criminal law, notably the International
Criminal Court, victims are defined in the Rules of Procedure and Evidence for
the purpose of the Statute as (a) natural persons who have suffered harm as a
result of the commission of any crime within the jurisdiction of the Court, and
(b) including organizations or institutions that have sustained direct harm to any
of their property, which is dedicated to religion, education, art or science or

3 UN General Assembly resolution 40/34, 29 November 1985.

36 These elements were aptly summarised in REDRESS, Handbook, supra. n. 29 at 15-16.

37 There are situations where individual perpetrators are identified and such perpetrators can be
held liable to provide reparations to victims. Note article 15 of the Basic Principles and
Guidelines: “In cases where a person, a legal person, or other entity is found liable for repara-
tions to a victim, such party should provide reparation to the victim or compensate the State if
the State has already provided reparations to the victim.” In other situations perpetrators may
not be identified. Whichever is the case, there remains an obligation on the part of the State to
provide reparation to victims for acts or omissions which can be attribured to it, irrespective of
whether a natural or legal person has been found liable. ‘
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charitable purposes, and to their historic monuments, hospitals and other places
and objects for humanitarian purposes.?

A huge problem faced by national authorities and, as the case may be an
institution like the International Criminal Court, is the large number of people

humanitarian law. The types of situations referred to the International Criminal
Court — Uganda, the Democratic Republic of Congo and Darfur (Sudan) ~ all
involve systematic and widespread attacks. against civilian populations, affecting
many thousands, if not hundreds of thousands of women, men and children.
The reparative capacities of the Court and its Trust Fund for Victims will be
complex as regards the demarcation of beneficiaries and the entitlements 1o and
modalities of reparation. As a matter of fact such a complex issuc was the subject
matter of an early significant decision relating to the Situation in the Democratic
Republic of Congo in a ruling by Pre-Trial Chamber I of the ICC on the
applications from six victims asking the right to participate in the proceedings.
The Prosecutor considered such participation premature before defendants

many thousands of persons, in view of the massive scale of alleged criminality
in the DRC and finding themselves in a similar situation as the six applicants, to
claim the same right. In his view a distinction had to be made between a class
of “situation victims” and a victim who had been personally affected by a “case”
and the accused in such a case. In its decision the Pre-Trial Chamber analysed
in detail the relevant provisions of the ICC Statute and Rules of Procedure
and Evidence. It took also into account the UN Basic Principles of Justice for

on the Right to a Remedy and Reparation for Victims of Gross Violations of
Human Rights Law and Serious Violations of International Humanitarigy Law and
decided, after assessing the specific circumstances of each victim, to grant the

applications.? Consequently, in determining the category and the scope of vic-

tim’s participation in ICC proceedings and victim’s entitlement to reparation,

the 1985 UN Basic Principles and the 2005 UN Basic Principles and Guidelines

may provide useful guidance. Both instruments determine that a person shall

be considered a victim regardless of whether the perpetrator of the violation is

identified, apprehended, prosecuted, or convicted and regardless of the familial

relationship between the perpetrator and the victim.

* Rule 85 of the ICC Rules of Procedure and Evidence, See also Article 8(2)(b)(ix) and
article 8(2)(e)(iv) of the ICC Statute on the war crime of attacking protected objects.

3 Situation in the Democratic Republic of Congo, Decision of the Pre-Trial Chamber T on the

Application of Participation in the Procccdings, No: ICC-01/04, 17 January 2006,
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4, Link with Impunity

For many years work on combating impunity for perpetrators 'of tl;um(aljlliI nsghbts
violations and reparation for victims followec'i parallel track‘s in the Ltlh -
Commission and Commission on Human ngh.ts. As Special Rapporteur the
present author concluded in his final report submitted in 1993:

— that in a social and political climate where impunity prevails, the naglhft‘r todrepar;;
tion for victims of gross violations of hum.an rights and ﬁlnd?meflt | ct:e oglsf s
likely to become illusory. It is hard to perceive thz.lt a system of égstlce tha rcslsr for
the rights of victims can remain at the same time indifferent and inert towards g

40
misconduct of petpetrators.

The process leading to a completion of two c.omprehensive‘ instr;_mlllentg on
reparation and on impunity ended in 2005 with the adopuox‘l obt jl 8911\(1:
Principles and Guidelines on the Right to a Remedy and Repaxat.lon. 1y f‘e A

General Assembly and the endorsement of the Updated Set of I.)rmap es for L e
Protection and Promotion of Human Rights. Thri)lugh Acuon' toP(?orTl 1at
Impunity by the UN Commission on Human nghts-. "Ihe Impumtyl nnclples
and the Remedy and Reparation Principles and Guidelines are largely comple-
mentary in setting out the principles and prescriptiox}s of punitive and hrepaxatn:;
justice. Principle 1 of the Impunity Principles succmcfly desc.:nbes. L e gerﬁer.

obligations of States to take effective action to combat impunity with emphasis
on the duty (i) to investigate violations, (ii) to meet 01’1t !ustlce: to perpetratolrls,
(iii) to provide effective remedies and reparatio.ns to victims, (iv) to ensure t i
inalienable right to know the truth about violations, (v) to talfe steps to preven

recurrence of violations. The comprehensive document, consisting of a pream-
ble, definitional explanations and 38 principles, is struct}lrefl along the lfn}e;s of
three principal elements: the right to know, the right to justice and the right to

i arantees of non-recurrence.

repﬁitl?;/pglilnity Principles provide, from the perspective of .the {ight' to an
effective remedy and reparation, additional insights ‘and Rol}cy .dlrecuv'es. in
conjunction with other justice measures, particularly in societies in traps}ll?o}?.
In dealing with reparation procedures (principle 32),' they do not only hlgﬂ: ight
the right of all victims to have access to a readily avallabl‘e, prompt and e ective
remedy in the form of criminal, civil, administrative or disciplinary procejdmgs,
but they also draw attention to setting up reparation programmes, base upon

“ Final report of the Special Rapporteur, supra. n. 2, UN doc. E/CN.4/5ub.2/1993/8, at

. 130. )
4 }éa(ffnmission on Human Rights resolution 2005/81; See chort of the mdgggez;zegg;r; Otg
update the Set of Principles to Combat Impunity, Diane Orentlicher, UN doc. .

and Add. 1.
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T em oven

legislative or administrative measures,
sources, addressed to individuals and to ¢
ing chat reparation should not only be se
tion but first and foremost through the d
programmes, is a valuable and realistic ¢
under-exposed in the Basic Principles an

funded by national or international - enjoyment of human rights, identity, family life agd citizensfhip, ICIL;;H to one’s
~ . i f employment and return of property.
ommunities. The latter element imply- Jace of residence, restoration N . , as
cured through litigation and adjud}i)c:);— %ompemﬂtign “should be provided for an).r CCOFO}IIHIC?HIY tifzsitjetgzrlcliaﬁi n?—
esign and implementation of reparation ‘ appropriate and proporti.onal.to ‘thc gravity (-)d tl-e vio fﬁde 20). The damape
omplement which remained somewhat stances of each case” (Basic Principles and Guide mc'sc,;li m.aj harm; lost
d Guidelines on the Right to a Remedy giving rise to conipceinsation rlnay res?he(fir::é:ti[()) lrllyzln d s(:)rdrarllebeneﬁtg 1;10ral
. - ; . ities, including employment, .. L
e Impunity Principles differ from, albeit giglzrgtgn éosts required for legal or expert assistance, medicine and medical
olation gives rise to a right to reparation ‘ services, and psychological @d social serv1}iesl. il care, as well s legal and
beneficiaries —” (principle 31)) and, as Rehabilitation includes medical and psychologica >

/ S ideli icle 21).
~recurrence of violations (principles 35-38) are social services (Basic Principles and Guidelines, article 21)
n but as a connected and separate category.

3

“gross violations” (“any human rights vi
on the part of the victim or his or her
noted above, guarantees of non
not listed as a form of reparatio

Satisfaction includes a broad range of measures, frc‘)m those ziril}ing atoizsrsat:flz
of violations to truth secking, the search for 'th.e dlsappearfe , the reo Zions
the reburial of remains, public apologies, judl.cml and admmlstratl‘\crie ;anc ti:
commemoration, human rights training (Basic Principles and Guidelines, ar
CGIr'Zj;fz)f;tees of non-repetition comprise broad stru.ct‘u‘ral measuies of a [‘)l(')tl::y
nature such as institutional reforms aiming- at civilian contkrlo over mili ;};
and security forces, strengthening judicial mdepenc.ience, t Z p;ot?ctlolilblic
j i buman rights defenders, the promotion of human rights stan lards 1rz1 publ 1
o the dlﬂ:ereﬂc& howeves, tha service, law enforcement, the media, industry, and psychological and socia
o and Tt repetition under “gen- services (Basic Principles and Guidelines, article 23).
under “reparation for injury”.® In the ;

adoption of the Basic Principles and

5. Forms of Reparation in a Concluding Perspective

were formulated with the (then dr

International Law Commission in mind,
the ILC Articles list the obligation of ces
eral principles” and forms of reparation
process of the further elaboration and

(; N 1 1« ] 1. . . . . F
uideiines IIIC various for f < SOIIIC conclu lllg ObSCI vations are Called fO[ n aﬂi)[dlllg various rorms Ofrepa[a"
ms o |Cpa|all

tion. First, these forms and modalities are not m%m.lally exclusive. IIE certain
instances and with respect to certain individual victims or groups o v1ct1crins
> k more than one form of reparation may commend th‘emselves‘ tzx orfdf:r :10 r:; Z;
e and e teparacion which ‘ i justice. The Basic Principles and G}lldellnes are deélgnfzsiaIWL a i;lr toefe c of
the volations and the harm suffered. ' flexibility in this regard. Second, while the legal ;‘md .Jud1c1' appfoa ‘ C[; -
tion characterises the Basic Principles and Guldehne's, in reality nonjjbu ici
schemes and programmes offering redress and reparation do a‘lsohcoTltrl :Stz ;Z
tuti ich © icti ioinal si reparative justice for the benefit of large numb‘ers of victims. Such sc err;4 oo
bt ol foral b 0 che original situation rogrammes should operate in coordination with other justice measures.” Bot
ookt e i b e e Ja and serious vioa- . fheg'udicial and the non-judicial approach should interrelate and interact in a
inen st perran eonrted (Basic Princlples and Guide - COIanlementary fashion. 7hird, though perceptions, notions and forms
e e 19 Framples of resdtuton incude restoradon. of libergy, o of reparation are mostly discussed and understood in monetary terms, the

The various forms of reparation and

their scope and content may be
summarised as follows:

“ Final Report of the Special Rapporteur, supra. n. 2, UN doc, E/CN.4/Sub.2/1993/8, at
para. 137,

“ See General Assembly resolution 56/83, Annex,
wrongful acts, articles 28-39,

# See in particular Pablo de Greiff, “Reparations Efforts ix]1 Internati;)?nal ‘P'CISEZ:?;; ;Z?Zt‘
i i ice,” i airing 5
ion Contributes to the Achievement ofImperfect ustice,” in Repair
g;r:rlt)zi?osrjyt lz(z):d Relclonm'ucrz'on in South Africa, Charles Villa-Vicencio and Erik Doxtader (eds.),
Cape Town, 2004.

Responsibility of States for internationally
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importance of non-monetary and symbolic forms of reparation, with the aim to
render satisfaction to victims, must not be neglected. Fourth, in situations of
gross violations of human rights law and serious violations of international
humanitarian law, the numbers of victimised women, children and men tend to
reach appalling proportions. For this reason, reparative policies are very complex
in terms of demarcation of beneficiaries and entitlements to and modalities of
reparation. Nevertheless, also in these circumstances and in order to meet the
requirements of justice, policies and programmes of reparation must aim to be
complete and inclusive in affording material and moral benefits to all who have
suffered abuses.
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The Concepts of ‘Injured Party’ and ‘Victim’ of Gross
Human Rights Violations in the Jurisprudence
of the Inter-American Court of Human Rights:

A Commentary on their Implications for Reparations

hange
being

By Clara Sandoval-Villalba*

enges

In the Americas region “there is an enormous unfinished business of justice for
past crimes”.! As a result of this unfinished business, also applicable to other
egions in the world, victims continue to challenge domestic legal systems calling
pon them to investigate, prosecute and punish the perpetrators of gross human
ights violations and award them reparations for the harms suffered. This has
een done to no avail: domestic systems have for the most part been unable or
unwilling to respond to such situations as international law requires them to do.
‘This deficit in domestic legal systems has forced regional human rights systems
ke the Inter-American Commission on Human Rights (IACommHR or
Commission), the Inter-American Court of Human Rights (IACtHR or Court)
and the European Court of Human Rights (ECtHR) to deal with increasing
wumbers of complaints of alleged gross human rights violations.

_ Of these regional systems, the Inter-American one has played a crucial role in
ealing with these types of violations at several levels. For instance, the
ommission has been instrumental in documenting systematic practices and
atterns of gross human rights violations taking place within the Organisation of
American States {CAS) region through reporting, in situ visits and individual
omplaints.? It has also helped establish regional standards to be able to respond
more adequately to such violations, as is evidenced by the drafting and negotiation

2y
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of the. Inter-American Convention to Prevent and Punish Torture and th, In
American Convention on Forced Disappearance of Persons.? Equally, th eC t
bas‘ contributed to the development of international law with grouﬁd—bieajgj
jurisprudence on the legal treatment of disappearances, arbiirary killin

ture, arbitrary detention and internal displacement. The Court has alsogze::)

- these concepts is long overdue and is required to make sense of its current
proach and of the challenges ahead. The analysis takes into account critical
ments that determined the tansformation of these two concepts.

The chapter begins with an analysis of the scope of article 63.1 of the ACHR,
it establishes the regulating principles applicable to reparations under this
caty; and indicates that an ‘injured party’ is entitled to reparations. The follow-
g sections concentrate on the concept of ‘injured party’ while mapping this
tion against the concept of ‘victim’ in four different periods. The consequences
the different approaches of the IACtHR to these concepts and to their rela-

nship will be highlighted accordingly.

' The IACtHR is mandated to receive and study alleged violations of rig;
incorporated within the American Convention on Human Rights (ACH%g
any other relevant regional trearies, if applicable.” The ECtHR is similarl )
dated rega‘rding violations of the European Convention for the Protec’i’i;n -
Hun.lan Rights and Fundamental Freedoms (ECHR) and its protocols wﬁ
applicable.® As courts, they carry out this function by applying predetermi e:{
general procedural and substantive rules for the purpose of facilitating the l;e'
1ndepe{1dent and impartial administration of justice. However, when thge issueal
feparations arises, the regional legal frameworks do not envisage special pro .
dures to fepair gross, widespread and systematic human rights violationsl-) thC:
?nly prov1-de for general provisions regulating this subject. Therefore, these ::our '
;zzz the cLihﬂicult ci’ob of interpreting such provisions in a way that responds in an
enaent and i i
hum;;n e vmlatl;;ﬁ:;fttal manner to the nature and consequences of gros
As tl}e IACtHR has developed the most coherent and consistent approach to
repz‘{rauons for gross human rights violations, it is worth looking at some of its
achievements. Due to the vastness and complexity of the subject matter, ths k
author focuses on the concepts of ‘victim’ and ‘injured party’ as these two ’conf k
cepis are essential in analysing the reparations awards afforded for gross human
r.lghts violations. The meaning and interplay of both concepts have been estab-
hshe.d through years of the Court’s jurisprudence that has not been the object of
detailed analysis. Therefore, an analytical overview of the Court’s understajnding

The Legal Framework: Article 63.1 of the American Convention

¢ ACHR created the IACtHR and established general principles to be applied

reparations for violations of its provisions. Article 63.1 states:

If the Court finds that there has been a violation of a right or freedom protected by
this Convention, the Court shall rule that the injured party be ensured the enjoy-
ment of his right or freedom that was violated. It shall also rule, if appropriate, that
the consequences of the measure or situation that constituted the breach of such
right or freedom be remedied and that fair compensation be paid to the injured

party”
icle 63.1 provides the IACtHR with less restrictive rules regarding reparations
an those found within the ECHR. Indeed, it gives the IACtHR a primary and

ot a subsidiary role in the award of reparations and recognises different types of
parations measures. In contrast, the content of article 41 of the ECHR pro-

des that:

If the Court finds that there has been a violation of the Convention or the protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to

the injured party. (emphasis added)

Ehe l\igj .Rep‘c‘)ﬁl on The Human Rights Situation in Colombia, 26 February 1999. See, also

5 N, rliI;ala.md Se Iffiovlie of Coun]t;y Reports in :che Inter-American System of Human Right’s”, in

Press 1950) - Livingstone. lhe Inter-American System of Human Rights (Oxford, Clarendon
3

IO;;SS G:I?(;raol ﬁgsccx;nbly, ilnj:;—AnEiric:Im Convention to Prevent and Punish Torture, 9 December

s ener. sembly, Inter-American Convention Forced Di !

Persons, 9 June 1994, See also, N Wsomrs sy T pearance of

4 I()o)é{?rld University et znd(:;did’o Il]{)c‘)dle)c The Treatment of Prisoners under International Law
- Shelton. Remedies in International Human Rish iversi

, D 1. Re : 7 n Rights Law (Oxford Uni P

;I\hI: f}mctlon is established in art. 33 of the ACHR and art. 1 of the ‘l’;l;gt}ét::jzi%(ii) %99.
. terican Court of Human Rights. o

Articles 19 and 34 of the ECHR.

? The initial draft of article 63.1 followed former article 50, now article 41, of the ECHR that is,
_as just seen, more restrictive in nature. In response to the draft, Guatemala presented a new pro-
posal that was wider as it included that the injured party should receive reparations for the con-
sequences produced resulting from violations of the ACHR and should also be guaranteed the
enjoyment of any impaired rights and freedoms. This final view was adopted and the minutes of
the Drafting Committee considered the ‘text [to be] broader and more categorically in defence
of the injured party than was the Draft’. OAS, Report of the II Committee: Organs of Protection
_ and General Provisions, OEA/Ser KIXV1/1.1.doc.71, 30 January 1970. See also, D. Shelton,
supra, n. 4, 217; J. Pasqualucci. The Practice and Procedure of the Inter-American Court of Human

Rights (Cambridge University Press, 2003) 234.
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The IACtHR established the legal foundati i i

63: 1 'in Veldsquez Rodriguez v. H%ndum;.s Ba.?:ds rf?:intlh; olrrl1 Zif:‘;;::‘;‘:dofdafﬁ | oo of Tnjured Bary
opinjons o.f the International Court of Justice, the Court indicated tli Vl‘s‘
c'ompensauon’ is a general principle of international law’ that applies to zt J
rlghts, as reflected in the work of the ECtHR and the United Nati o
Rights Committee (HRC), adding that: "

ddressing the meaning of ‘injured party’ necessitates a precise conceptualisation
of victim’ as the latter is usually referred to as the person who has suffered dam-
¢ resulting from a human rights violation and who is entitled to reparation as a
esult of a decision by a relevant court. These two terms are clearly interrelated;
ly clear is whether the two concepts are equivalent.

owever, what is not entire
nderstanding these concepts is especially problematic when the terms are raised
celation to gross human rights violations. This is due in part to the fact that

hile only a few individuals or a single person is initially a party to the proceed-
s, and considered to be a ‘victim’ by a relevant court, the universe of people

g
fected by these violations could be infinite. Therefore, there is a growing need

properly identify those affected in order to give effect to their right to be
epaired for the harm they have suffered, and/or to recognise their standing
fore a domestic or international body. Therefore, defining and distinguishing

ese concepts is essential to ensuring effective protection.

fg;;i;l?n ﬁcl)lfl han.n b.rought a:bOl‘lt !)y -the violation of an international obligar,

Consis in full restitution (restitutio in integrum), which includes the restoratio

the gﬂorf situation, th'e reparation of t!'le consequences of the violation, and inden[]1
on for patrimonial and non-patrimonial damages, including emotional harm

This dc?cision clarified the applicable law under Article 63.1, establishing th
reparations fjor human rights violations by the IACtHR are, regulatednf th
A(?HR and international law and not by domestic law, contrary to Hong .
claim at the time." Since the landmark decision in 1989, the nature of .
under article 6?.1 have been interpreted as compensato;'y and not pﬁn?t]ivzr
Egu‘ally,.the article has been taken to consider, without distinction as to the ki
0 vxolauor'xs, that 47y human rights violation requires restitutio in integrum whid
1nc1u(%es different elements such as restoration of the szatus quo aﬁteg:ft‘ ow'bl
matenz'll damages, moral damages and non-satisfaction measures.'? o
In.hght of this interpretation, the JACtHR has consistently dismissed th
wordms of, article 63.1 requiring that reparations should only be granted
appropriate’, Further, the Court did not see the need to address a ma'f(;)r compo
nent of the provision, namely — the meaning of ‘injured party’ ]Indeedp?
I/c’lzzsqftez.Rodrz'guez the Court identified the injured parties but did 'not la dc; .
the Prmaplcs t-hat should be followed for their identification. Neverthele);s av; ‘
zt:;s v&gll be seen in the Cf)ming pages, it can be inferred from the treatment jgi'vé
by the Co'urt to reparations in this case that any victim of violations of the ACHE
is aIlii) an injured party. The topic, however, was not exhausted. ‘
e IACTHR has .maintai.ned this interpretation of article 63.1 across its case law
b dllts application in specific cases has become more holistic as will be seen.!
y tionally, as tbe complexity of the cases increased, the Court has been forced i
address the meaning of the concepts of ‘injured party’ and ‘victim’ either by identify
ing them or by defining them. The following sections review these transformations

o

The Concept of Victim’ and ‘Injured Party under International Law

rernational law lacks an adequate and consistent working definition of ‘victim’
;ross human rights violations. Its contribution to the clarification of this con-
pt has been very slow although in recent years this has started to change. UN
man rights treaties rarely refer to the word ‘victim’, never to the term ‘inj ured
arty’ and do not otherwise define who could be a victim.” For instance, the
ternational Covenant on Civil and Political Rights only mentions the word
ctim once in article 9 (right to liberty and security of the person) but does not
fine it.'¢ Yet, some steps have been taken to define this concept. The Declaration
‘Basic Principles of Justice for Victims of Crime and Abuse of Power (1985) contains

- of the few available definitions of ‘victim® but the Declaration is considered
be ‘soft law’, simply of declaratory value. It defines ‘victims’ as:

5 define who is a victim, it is necessary, for example, to be familiar with the underscanding of
the word by the Human Rights Committee and similar treaty monitoring bodies and by the
epional courts. See, for instance, S, Davidson, “Procedure under the Optional Protocol” in A,

Conte, S, Davidson, and R, Burschill. Defining Civil and Political Rights (UK, Ashgate, 2004)

7-32.
United Nations General Assembly, International Covenant on Civil and Political Rights, resolu-
tion 2200A (XXI), 16 December 1966. Equally, the Internarional Convention on the
Elimination of all Forms of Racial Discrimination mentions the word victim only in article 14,
the International Covenant on Economic, Social and Cultural Rights and the Convention on
he Elimination of All Forms of Discrimination Against Women and the Convention on the
ghts of the Child do not mention the word at all while the Convention Against Torture and
ther Ctuel, Inhuman and Degrading Treatment or Punishment enacted in 1984 and dealing

a gross human rights violation, mentions the word in articles 5, 14, 21 and 22.

8 IA z
; ],{,Cfl,taljf’z ;/f/dsquez Rodriguez v. Honduyas, judgment on reparations, 21 July 1989.
% Id, para. 26.
" Id, paras. 28-31.-
2 Id, paras. 8, 9 and 38.
fx 1d, para. 26. )
[S;:, for mstalr.mez, the judgment of the IACHR in the case of Saramaka People v. Suriname, judg;
nt on preliminary objections, merits and reparations, 28 November, 2007, i‘)aras 186—’-{87;
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L. ... persons who, individually or collectively, have suffered harm ing]
Physmal or mental injury, emotional suffering, economic loss or ’subsu
impairment of their fundamental rights, through acts or omissions thatta
violation of criminal laws operative within Member States, includiy, .
laws proscribing criminal abuse of power. e

2. ... 'The term “vicum” also includes, where appropriate, the immediate §
or dependants of the direct victim and persons who have suffered ha
Intervening to assist victims in distress or to prevent victimization.!? :

evertheless, the problem is not limited to the human rights violations where
e extension of the status of ictim’ to others, is permissible. The problem is
o how domestic law defines ‘immediate family’ and ‘dependents’ for the pur-
ses of reparations. A narrow definition of these terms would go against the
sic idea that gross human rights violations produce a domino effect that goes
eyond the nuclear family of a person.

_ The latest important development is the UN Convention for the Protection of All
sons from Enforced Disappearance (UNCPPED or the Convention) that was
opted in 2006 but at the time of writing had not yet come into force. This
nvention mentions the word ‘victim’ several times and, more importantly,
efines victim as “the disappeared person and any individual who has suffered
arm as the direct result of an enforced disappearance”.!® This is a very broad defi-
ion of victim’ as the only requisite condition for being treated as a ‘victim,’
er than for the disappeared person, is to have suffered harm ‘as the direct result’
the disappearance.” The meaning of “direct result” is yet to be interpreted but
Id provide a ground breaking contribution to international law. For example,
a broad reading, victim’ could be taken to include members of the extended
ily, of a community or an eye-witness of gross human rights violations.
Despite these developments, the meaning of the word ‘victim’ continues to be
isputed terrain, but nonetheless one where the IACtHR is able to contribute by
rtue of its solid approach to the topic. The steps taken by the IACtHR to define
ictim’ and injured party’ should be read in connection with existing gaps and
evelopments present in international law, and its achievements should be meas-
red by its ability to close these gaps.

More recenty, in December 2005, the United Nations General Assem
adopted. the Basic Principles and Guidelines on the Right to a Remedy 4

[the] persons who individually or collectively suffered harm, including physicy]
mental injury, emotional suffering, economic loss or substantial impairment of th
fundamental rights, through acts or omissions that constitute gross violations
international human rights law, or serious violations of international humanita:'
law. Where appropriate, and in accordance with domestic law, the term “vicr‘l
also includes the immediate family or dependants of the direct victim and perso

th(? h.ave. suffered harm in intervening to assist victims in distress or to preve
victimization.

This definition follows the definition of the Declaration of Basic Principles
Jl‘lstiCC of 1985 recognising that individuals other than the ‘direct victim’ of
violation can also be understood as victims. However, the definition contain
Fwo conditions to extend the status of Victim’ to others such as members of th
immediate family and dependents. Indeed, the Basic Principles establish tha

< N
WhCrC al)pro[)fiate’ ‘i W. W’ | 7 tHQ ? terpretat 4 (/2
i and 1mn aCCOIdanCC lth dOI‘IlCSth la Persons Other than _P l. . C mnents on /]e MC 3_ M 7? 1 iOn O_ftbe Zf s ‘]nj red

arty and Victim’

;};iizi)icigtezfe‘szutf;e Cél.;lnzki E}a‘j:&innd couliﬁrlrlns that in afll situaFions, such' outlined above, article 631 of the ACHR refers to ‘injured party’ but it does

lawe. So, as a resuls. for jnstar[:ce e domwoti ave to con‘orrn with domesti ot dftﬁnc the term. In principle, t.he aftlcle should apply once the Couf't has

Afiica cannot be C’0nsidered to’be o estic repaéjtl(};ns‘plog‘rar?lme of Sout'h tablished that th.ere has b?en a violation of thS }.\CHR, or )ofher applicable

only awarded re ) o g against the dasic Pn.nc1ple.s, ?vhen i eaty. As ‘such, this would imply that the term ‘injured party’ is synonymous
\ ‘parathns t'o relatives and dependents if the direct victim of ith ‘victim’, as is the case under the ECHR.2!' Therefore, those who are

f}r)([))srso rlil::ea?o Hi%hts ‘EOIHUOH had died.® S.outh z‘ﬁfrica. d.id not considef i: co’gnis’ed as victims in a judgm.ent of t‘hC‘ Court would be treat.ed‘as inju.red
P give such status to the next of kin of direct victims who were alive arties for the purposes of reparations. This is, however, a very restrictive reading

Art. 24 of the International Convention for the Protection of All Persons from Enforced
Disappearance.

3. McCrory, “The International Convention for the Protection of All Persons from Enforced
Disappearance 7(3) Human Rights Law Review 545 (2007), at 557-228.

As seen already, article 41 of the ECHR uses the words ‘injured party’ when dealing with just
. sadsfaction. The practice of the Court since De Wilde, Ooms and Versyp v. Belgium, 18 June

7 UN General Assembly, Declaration of Basic Principle Z icti Z
) Pouves ros 40134 98 ogrchiration, g" ¢ Principles of Justice for Victims of Crime and Abuse g
Ilz. ?{Eléi'bl:ﬁ’ .Eval‘;ztin%{ the Ge;der Content of Reparations: Lessons from South Africa” in

» ublo-Mann, Whar Happened to the Women? Gender and R ? iohts
Violations (New York, Social Science Research Council, 2006), 48?9”11.””’0”5 for Himan R :
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1,e ACHR does not mention the word ‘victim’ and does not define the words
red party’. This gap in the ACHR had to be resolved by the Court. The first
es of Procedure (RPI) of the IACtHR were developed by the Court during its
nd session in 1980.” These rules were inspired by the regulations of the
HR and the International Court of Justice and did not define the term ‘vic-
or ‘injured party’.* Equally, between the Court’s 1989 decision in Veldsquez
dgnez and the coming into force of the New Rules of Procedure of the Court
1) in 1991, the IACtHR did not explicitly define the terms ‘victim’ or
red party’, even though it had to determine who was to receive reparations
isappearances, the first gross and systematic human rights violation it had to
ich.
the first cases decided by the Court, it used the term ‘ictim’ to refer to
e persons who suffered a direct violation of rights under the ACHR as hap-
d to Manfredo Veldsquez Rodriguez, the victim of a disappearance in the
against Honduras. The Court, however, did not give the same status to his
of kin even if they were awarded reparations.”” Indeed, in the reparations
R ion; the Court awarded monetary reparations for loss of earnings caused to
within the UNCPPED. As previously noted, UNCPPED does not restrict the fredo, to his wife and 4 childrenZ heEi)rs.28 The Court, neverthelegss, awarded
al damages directly to all members of the family as it was proven that “they
symptoms of fright, anguish, depression and withdrawal, all because of the
pearance of the head of the family™® but not because the Court recognised
as victims. On the contrary, they were only treated as injured parties.
fredo was not awarded moral damages and the judgment was considered by
Court as a satisfaction measure.’® Other cases in this period were treated
arly.®! In this first period, the Court distinguished between “victim’ and
red party’. However, the Court was of the view that for the purposes of repa-
ons the concept of ‘injured party’ had two separate meanings: 1) as a genre to
applied to all those persons who receive reparations awarded by the IACtHR

that the JACtHR rejected since its reparation decision in Veldsquez Rody
there it recognised the wife and children of the disappeared man as injuredgue
ties.” For the Court, the term ‘injured party’ would not only apply to victli)ar
but slso to other persons considered to have suffered the effects of the violati(:n
even if they are not treated as victims by the Court on the merits of the casn
Therefore, as Judge Cancado Trindade held, the concept of ‘injured party’ is
more ample concept than that of ‘victim’.23 ‘
The Court’s arrival at such an understanding of the term ‘injured party’ hg
not been easy as it has had to deal with both the legal gaps in relevant instry,
ments, (such as the ACHR and its Rules of Procedure) and with factual chal
lenges in difficult cases that will be discussed in the following sections. Despit
these challenges, the concepts of ‘injured party’ and ictim’ have evolved holisti
c.ally to try and cover all those persons who suffer harm as a result of gross humap
rights violations. The two concepts taken together go beyond the understandin
of the term “victim’ within the Basic Principles. These two concepts offer a mor,

other person could claim victim’ status so far as the person has suffered harm as
a direct result of the disappearance. Nevertheless, recent developments in the
jurisprudence of the Court suggest that it has been revisiting this intrinsic rela-
tionship and, what is worrying, is that by doing so it might be undoing what it
has previously achieved. k

a. The Court and the Concepts of Injured Party’ and Victim’ (1980-1991)
Besides the ACHR, the work of the IACtHR is regulated by its Statutes and
Rules of Procedure (RP). The latter have been the object of fundamental reforms
and to date contain the most important changes the IACtHR has made to
strengthen the protection of human rights in the Americas.* This, however, has

been Fhe result of more than 25 years of experience and transformations. cle 60 of the ACHR mandates the IACtHR to draw up its own Statutes and Rules of

\CtHR, Annual Report to the General Assembly, 1980, 27.

CtHR, Veldsquez Rodriguez v. Honduras, judgment on the merits, 29 July 1988, paras. 2, 119.
e dissenting opinion of Judge Piza Escalante in this judgment appears to include the next of
in of Manfredo in the concept of ‘injured party’.

evertheless, it should be recalled that in the judgment on the Merits, the Courr clearly indi-
ted to Honduras that under the ACHR it had and has the obligation to investigate, prosecure
id punish the perpetrators of disappearances and to disclose all available information to the
xt of kin of the disappeared person. In the judgment on reparations, the Court referred to the
dgment on the merits to stress that Honduras had and has such an obligation. Veldsquez

odrigues, supra n. 8, paras. 4549 and 32-34.

1971, has be.en to consider that only the persons who are considered as victims in a particular
case can receive reparations unless a person is awarded reparations but not as victim bur as a heir
Or successor. '
z Ve/a':queg Roa’rz:'gu‘ez, supra n. 8, at paras. 50-52.
Concurring opinion of Judge Cangado Trindade, Interpretation of the judgment in the case of la
N Cantuta v. Perti, 20 November 2007, para. 61.
The RP of Lhe.Commission and the Court have been amended on different occasions. For the
purposes of this article, only 4 of the amendments to the RP of the Court are addressed since
they have been the most substantial amendments and have also contributed in one way or an-
other to the topic of this article. Therefore, other smaller amendments are not analysed.

, paras, 6-9.
CtHR, Godinez Cruz v. Honduras, judgment on reparations, 20 January 1989.
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(Manfredo, the disappeared person, and his family); and 2) those persons who.
even if not considered to be victims by the Court in the judgment on the meritsf
are still awarded reparations (the family of Manfredo as heirs and for mora]
damages).?? :

For the award of reparations, the Court distinguished between the victims of
he case -the 7 persons who died- and injured parties which are the heirs of the
deceased and/or persons who not being victims of violations of the ACHR can
laim reparations as they suffered damages. In this latter concept, the Court
dentified two possible claims for reparations: a) the one made by the next of kin
f the victim, not as successors, for moral and pecuniary damages and b) depend-
nts. The Court awarded reparations to a) but not to b) as in relation to the latter
here was insufficient evidence to prove that the conditions established by the
ourt were met. For a dependent to be awarded reparations the Court required:

b. The Court and the Concepts of ‘Tnjured Party and Victim' (. 1991-1997)
The TACtHR began to use its contentious jurisdiction in 1983 when ¢
IACommHR submitted to it the case of Veldsquez Rodriguez. This case and sy
sequent ones made clear to the Court that it had to adapt its RP to the nature
the cases it was facing because a prompt response from the Court was needed.
a result, the RPI were amended in 1990 and entered into force in 1991 (RPIT
They incorporated, for the first time, in article “2.0” the term ‘victim’, meanip
the person whose rights under the ACHR have allegedly been violated. Thes
rules made another important amendment. They included a new paragraph 2
article 22 related to the representation of the Commission before the IACtH
which indicated that if within the delegates of the Commission are some of
lawyers of the alleged victim or the next of kin, the Court should be inform
This article makes sense if its content is read in connection with article 44 of
RPII that, for the first time, recognised some standi before the Court to the p
sons mentioned in article 22.2. This article stated that the Court could invite
persons mentioned in article 22.2 of the Rules to present pleadings in relation
the application of article 63.1 of the ACHR (reparations).® V
These changes were important for reparations for gross human rights violatio
as confirmed by the case-law of the years 1991 to 1996. Indeed, in Alveboetoe
Suriname, the fourth case known by the Court concerning the arbitrary killin
7 Maroons by military personnel in December 1987, the Court faced compl
questions related to reparations and evidence. Indeed, the IACommHR reques
the payment of. moral damages to the Saramaka tribe¥-collective reparatio
the application of Saramaka’s traditional concept of family for the award of r
rations and the award of reparations to dependents.

_ First, the payment sought must be based on payments actually made by the victim
to the claimant, regardless of whether or not they constituted a legal obligation to
pay support. Such payments cannot be simply a series of sporadic contributions;
they must be regular, periodic payments either in cash, in kind, or in services. What
is important here is the effectiveness and regularity of the contributions.
Second, the nature of the relationship between the victim and the claimant should
be such that it provides some basis for the assumption that the payments would
have continued had the victim not been killed.

Lastly, the claimant must have experienced a financial need that was periodically
_met by the contributions made by the victim. This does not necessarily mean that
he person should be indigent, but only that it be somebody for whom the payment
represented a benefit that, had it not been for the victim’s attitude, it would not
ave been able to obtain on his or her own.?

ough the Court rejected the request to award reparations to dependents, the
Court made use of an important presumption to identify some of them as
red pardies. The issue concerned the status of five of the parents of the
sed who were not successors and whom the Commission claimed to be
dents for the award of moral damages. Indeed, the Court indicated that “it
e presumed that the parents have suffered morally as a result of the cruel
of their offspring, for it is essentially human for all persons to feel pain at
ment of their child”.*® Therefore, the Court’s use of this presumption juris
evolved as a mechanism for the identification of injured parties even if
award them moral damages. This means that besides any working defini-
L the concepts of victim’ and ‘injured party’, issues of evidence might be of
dental importance for their identification.

Commission equally requested the Court to consider the Saramaka tribe
jured party and to award it moral damages as it considered that the kill-
te racially motivated, that the community was a family and as such it

# The JACtHR awards reparations for moral and material damages of a deceased person to h
her heirs. It could be discussed whether such awards are made because the Court conside S
heirs as injured parties or just because inheritance law should apply. For the purposes
chapter, it is maintained that the Court awards such reparations to the heirs as it conside
they are injured parties. Indeed, they have lost a close member of the nuclear family w
many cases, was the breadwinner, so such harm has detrimental consequences for them, an
that inheritance law recognises.

# IACtHR, Annual Report to the General Assembly, 1991, 17.

3 TACtHR, Alveboetoe v, Suriname, judgment on reparations, 10 September 1993, para. 8
also, C. Martin and E Roth, “Suriname Faces Past Human Rights Violations” in 1(1) Hi
Rights Brief 1994,
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suffered harm and that they had autonomy over their territory. The ¢
rejected all three claims. In relation to the second and most important claim,
Court considered that people always belong to ‘intermediaie’ communig
therefore, reparations were not justified on this basis. Further, the Court cop
ered that in this case there was no direct damage.”

The Commission also requested the Court to identify the successors of
victims taking into account the concept of family for the Saramaka’s. Their
tem is matrilineal and accepts polygamy. The Court accepted the request
emphasised that respect for a particular culture can only take place if it does
violate the ACHR or important principles such as non-discrimination of wome
in which case the latter would prevail.®® The acceptance of such a concept hs
clear consequences for the identification of the next of kin of the deceased
their heirs.

Further, this is the first decision taken by the Court where it awarded an ad
tional measure of satisfaction to the judgment itself. The Court ordered Surinan
to re-open the school of Gujaba making it, as well as the medical dispensary.
the school, fully operational.®® This last measure should be noted because whi
the Court did not consider the ‘community’ as an injured party, (therefore it w
not entitled to reparations on that basis), the order to Suriname to re-open th
school and make the medical dispensary operational in-and-of-itself constitute
a form of reparations for the community. The Court’s order not only can be co
sidered to be reparations to the children of the deceased, but also to the childr
of the community as a whole. Therefore, the Court implicitly awarded repar.
tions to the community, an approach to be defined in later cases as will be seen
the coming pages.®

Finally, it is important to highlight a procedural landmark that contribut
to a better treatment of reparations in this case. The Court carried out a fac
finding visit to Suriname, which allowed it to be proactive in the identificatio
of the injured parties and the quantification of the damages. The Court se
Ana Maria Reina, Deputy Secretary of the Court, to the country to gather info
mation about the economic situation of the State and to visit the village
Gujaba in order to gather more data that would enable the Court to award rep
rations. 'The Court used the information gathered to award reparations in th
case.” 'This important fact-finding tool appears not to have been used by t
Court in other cases. It is clearly time-consuming and expensive but certainly

ption that the Court should consider for cases where features such as the
wing ones are present:*

there are multiple victims, next of kin or duly accredited representatives and
the Court requizes that a common intervener be appointed to represent them
cfore all proceedings before the Court according to article 23 of the RPIV of
the JACtHR;®

the Commission was unable to present a complete list of victims before the
ourt and there are clear indications from the facts of the case that there are
cher potential victims to be determined;

e victims in the case were in such a vulnerable situation that they did not
ave access to registration systems or to State institutions so as to be able to
egister their identity or their property; and

e victims in the case belong to a community with different cultural tradi-

ons.

g this period another important case was decided by the Court: El Amparo v.
zuela.** In this case, members of the Venezuelan military and the police opened
- against 16 fishermen who were about to leave their boat in the Arauca river.
irteen of the fishermen were killed and two were left with permanent injuries.

¢ Commission appointed two of the lawyers of the victims as assistants,
gia Bolivar and Walter Mdrquez), before the IACtHR during the reparations
e as was envisaged in the 1996 RPII. During the proceedings on reparations,
Court faced many problems as the Commission and its assistants (the law-
s or the victims) were presenting different evidence and arguments. This
ced the Court to ask questions directly to the assistants/legal representatives of
next of kin and not to the Commission or the State.> This was not however

rticle 45 of the RPIV of the Court could be used to justify such action. The article states that
‘The Court may, at any stage of the proceedings: “1. Obtain, on is own motion, any evidence it
onsiders helpful. In particular, it may hear as a witness, expert witness, or in any other capacity,
y person whose evidence, statement or opinion it deems to be relevant. 2. Request the parties
0 provide any evidence within their reach or any explanation or statement that, in its opinion,
ay be useful. 3. Request any entity, office, organ or authority of its choice to obtain informa-
o1, express an opinion, or deliver a report or pronouncement on any given point. The docu-
ents may not be published without the authorisation of the Court. 4. Commission one or
ore of its members to hold hearings, including preliminary hearings, either at the seat of the
ourt or elsewhere, for the purpose of gathering evidence”.

Article 23 establishes chat: “... When there are several alleged victims, next of kin or duly accred-
ed representatives, they shall designate a common intervener who shall be the only person
tthorised to present pleadings, motions and evidence during the proceedings, including the
ublic hearings...”

CtHR, El Amparo v. Venezuela, judgment on reparations, 14 September 1996.

CtHR, E/ Sistemna Interamericano de Proteccion de los Derechos Humanos en el Umbral del Siglo
XX] (Costa Rica, BID, USAID, OEA and IACtHR, 2001, Vol. 1I), 23.

37 Id, para. 83.

3% Id, paras. 59-62.

¥ Id, paras. 96. .

“© Shelton, Remedies in International Human Rights Law, supra n. 4, 286.
U Aloeboetoe, supra n. 34, para. 40.
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the o‘nly situation where victims, their next of kin or their legal ‘
were involved with the reparations stage of the proceedings buft;c feP.fese
patent to the Court that victims® participation was essentiz;l to de:;au?ly
tions :f'dequately:“ victims, their next of kin and/or their dul a: ‘Z{th
sentative are in a better position to both explain and if neceZs G
harm they have suffered to the Courr, o
Altho}lgh some preliminary concepts were in the making, the Cour
to experience in this period a lack of a regulating principle t’o identifytdclo
parties of the case. At the same time, the lack of such a principle was al l;a
as it gave the Court a certain flexibility to deal with each case on it o :
At the end of this period it was clear that the proper administratioz Z?I:lm
tclallzcit: Zi ftrosfs Lgumam n.ghts Violations. required the direct participation o}f vig
oo of kin or their duly accredited representatives, an area where the
; " ;X(C;I;;§Sterz needed multiPle chanf?res as individuals do not have stand; b
» and where according to article 61 of the ACHR only the Comm

or States parties to the Convention may submit cases to the Court.4”

cadings before the Court. However, it introduced new challenges for the Court
;s evidenced by the case law of the period 1997-2001.
During this period, the Court began to understand that violation(s) of the
CHR could encompass other victims beyond the direct victim of the violation.
¢ Court’s understanding of this important issue developed first in cases related
disappearances and then later in cases regarding arbitrary killings, resulting in
from the assistance provided by the Commission and by the participation of
ctims and their next of kin at the reparations stage. This extension of the con-
pt of ‘victim’ to others, usually next of kin, had an impact in reparations awards
now some members of the family of a victim of gross human rights violations
ould receive reparation as victims and not only as injured parties.
The Court first recognised such a situation in disappearance cases.”® In Blake v.
cemala two American journalists were disappeared in 1985. The Court
sidered that the disappearance of Blake “generate(d) suffering and anguish
his parents), in addition to a sense of insecurity, frustration and impotence in
¢ face of the public authorities’ failure to investigate”. The Court added that
uch suffering was increased by the fact that the mortal remains of Mr. Blake
re burned in order to destroy any traces of the crime”. All of these constituted
violation of article 5 of the ACHR (right to human treatment).” The relatives
of Mr. Blake were also considered as autonomous victims of violations of article
8 of the ACHR (right to fair trial) as there was undue delay in the administration
justice in the case of their son and it is a right of the next of kin of victims of
sappearance to be able to get an effective investigation, prosecution and pun-
ment of the material and intellectual perpetrators of the crime, together with
mpensation for the harm suffered.”
In relation to arbitrary killings, the first time the Court considered persons
ther than the persons deprived of their life as victims of rights under the ACHR
as in the case of the Street Children v. Guatemala®® In this case five street
ildren (three of them below 18 years of age) were killed and subjected to

;:n 17;); 6C'ourbt and the Concepts of Injured Party’ and Victim’ (1997-2001 )
;! Victin,];t ; ;c.ame apparent that th.ere was a need to give better access to jt
o vie a&;I t;l; next of' kin or t!.’l'elr d.uly accredited representatives befor

e der the reparations decision in £/ Amparo coupled with imporr
; g ¢ Luropean System. Then, Protocol 11 to the ECHR was o el
or signature. It restructured the enforcement machinery of the ECHR tP ;
better access to justice for victims and to deal in a more efficient wa i:hg
caseload. The combination of these two events led the IACCHR el
reform its RPII. . |
19;[;16 v::;:stth m}portant c}‘lang'e of t'he new RPIII, which entered into force
o , e'mcorpor‘atlon in article 23 of the autonomous right of victi
their next of kin or their legal representative to present pleadings, motions a
evidence before.thc C(?urt at the reparations stage.®® Although articie 23 intend
to resolve Fhe difficulties of the RPII by granting full stand; to the victims, th
next o.f kin or their duly accredited representative before the Court ;t th
reparations stage, the concept of victim remained the same as that of the RPI ’
"Thisamendment of the RP cannot be underestimated as it led to better reparatio

The first case where the Court found that the next of kin of a disappeared person could also be
__autonomous victims of the ACHR was Cuastillo Pdez v. Perii, where the Court considered
the next of kin to be victims of violations of their right to judicial guarantees (article 25 of the
ACHR). See, judgment, 3 November 1997, paras. 80-84. Nevertheless, the first case where the
Coirt made a more holistic reading of the ACHR in relation to other victims than the direct
victim is the case of Blake as it found the next of kin to be victims of the right to human treat-
_ ment (article 5 of the ACHR).
! IACHR, Blake v. Guatemala, judgment on the merits, 24 January 1998.
; 14, paras. 114-116.

Id, para. 97.
: TACtHR, Street Children v. Guatemala, judgment on the merirs, 19 November 1999. See, also,

| Zarifis. “Guatemala: Children’s Rights Case Wins Judgment at Inter-American Court of
Human Rights”, in 9(1) Human Rights Brief (2001).

% J. Mendez and J. Vivanco. “Dj
Men . 0. “Disappeal d - i i :
o kitl‘gzlltlgn Expcrjgnce” 13 Hamlinf lzazza;:;;e;nw;}(lf ;thCI fAmetican Court: Reflections &
! czlscecto Eza(cjli:uri. 2Orlxly th; St;.tes t}117’ar(t:ies and the Commission shall have the right to submi
! - 2. In order for the iti
set forth in Articles 48 and 50 shall have l‘?el(l:: Zgﬁgll;tzg’?sc’ 101 necesary thac the procet

48
. EC(HR, Annual Report to the General Assembly, 1996, 202.
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inhuman treatment by State authorities. The mothers of all the children ang ‘
gr.andmother were considered to be autonomous victims of violations of an(’ij
(right to humane treatment). First, the authorities never took the necessa af“C
ures to identify the victims or to inform their next of kin of their deathsr-) m
quently, they were unable to bury them according to their traditions Sec(; C:i)
auth.orities mistreated the bodies of the children and third, they fa:ﬂed tn ’
e.rly investigate the crimes and to punish those responsible.” They and Shp
lings of the children were also found to be victims of violations of article ;
25 (right to fair trial and judicial guarantees) as Guatemala did not car
an effective investigation, and the children, as well as their next of kinry
prevented from using effective remedies to resolve the situation.* .
T}.1€ recognition as victims of rights under the ACHR of persons that
previously treated as injured parties by the Court for the purposes of repar
meant that they had access to better monetary reparations for both ;)cczr:i
?md non-pecuniary damages but especially for the latter. The following examp
illustrate this: In the case of E/ Amparo, the following were the awards in 1996
the direct victims and to the injured parties: .

Giovanni
(ontreras
io Roberto

El Amparo v. Venezuela (1996)

Pecuniary damages®
(loss of income)

Moral‘ damages®

To each of the families Average USD 23,843 USD 20,000 (on their Clemente
of the deceased” (as successors) own right) Figueroa
To each of the two USD 4,566 (for the two USD 20,000 to each o Tinchez

victims who survived

years they were unfit to work)  of the sutvivors

Judrez

 Cifuentes
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et Children v. Guatemala (2001)

Pecuniary damage® Moral damages®
Expenses For the
(for mothers For the mothers and
in their Loss of income  direct victims grandmother
own right) (as successors) as SUuCcessors as victims
USD 150.00 USD 28,136.00 USD 23,000.00 USD
USD 4,000.00 26,000.00
USD 400.00 USD 28,095.00 USD 27,000.00 USD
UsD 2,500.00 26,000.00
USD 400.00 USD 28,348.00 USD 30,000.00 USD
USD 2.500.00 26,000.00 for
the Mother
Us$
26,000.00 for
the Grand
Mother
USD 2,500.00 USD 28,004.00 USD 27,000.00 USD
26,000.00
UsSD 28,181.00 USD 30,000.00 USD
26,0060.30

iln the Street Cb.i/dren case, where the mothers and one grandmother of the chil
ren were considered to be victims in their own right in 2001, the followin
awards were granted:* ‘

% Id, paras. 173-177.
:6 Id, paras. 199-238.

7 El Amparo, supra n. 44, paras. 29~30
% Id, para. 37. P .
3 Fach family received the award and indi

: the Court indicated the manner in which it should be di

trlbuted: The Court ordered that one third of the pecuniary damage be g?ven iootl}]m wiefe o
é)mpaman of the deceased and two thirds to the children. In relation to moral damages, th

ourt ordered that one half be given to the children, one quarter to the wife/companion an
9{[1.1: qu;;ter t? t}lle parents. [bid, paras. 41-42. b

is table only illustrates the awards given to the mothers and i

his nly i : grand mother of the children

:ﬁzt;r:vz)dfsw?huons }(:f thgt right to human treatment, fair trial and juridical guarantees but n0
; . ) Lo

e gu;glr‘;fﬁe:; .t e siblings who were only considered as victims of the right to fair trial an

60

comparison of the
s a drastic difference in
warded between someone that is £
ne that is only recognised as an ‘inj

the mothers and grandmother )
the latter case each one of them received US
amily members collectively received USD 20,000.%

1 Streer Children, supra n. 54, paras. 78-82.
? Id, paras. 88-93.
Certainly, the Court takes into account
awarding reparations. It is argued, howeve
opposed to injured party) is a deter

awards in these two cases allows one to conclude that there
the amount of financial and other reparations measures
ecognised as a ‘victim’ by the Court and some-
) ured party’. One can also compare the award
f moral damages to the families of the deceased in the case of Fl Amparo with
f che youngsters in the Street Children case. In
D 26,000 while in El Amparo all

other variables than the one under discussion here when
r, that the consideration of a person as victim (as
minanc factor to award greater monetary reparations.
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It should be noted that the cases determined during this period maintajy
the distinction between ‘victim’ and ‘injured party’. However, the scope of ;i
tim’ was expanded to include ‘indirect victims’ in cases of disappearances 1y
arbitrary killings. The broadened scope of who may be classified as a ‘victiny
justified since these violations in-and-of themselves produce severe pain in ¢
next of kin and others. Additionally, subsequent events following such violatig
may also adversely affect the next of kin. For example, a fack of adequate respon
by the State in relation to the investigation, prosecution and punishment of th,
perpetrators can cause further pain and suffering to the next of kin. Nevertheles
the Court continued to award reparations to persons as injured parties even
they were not victims as decided by the Court in the merits of the cases. The ¢
of Loayza Tamayo v. Perd illustrates this approach. In this case, Maria Helep
Loayza was arbitrarily detained and subjected to inhuman treatment for mo
than four years in Perit. The Court considered that she was the only victim in th
case but awarded reparations to her children, parents and siblings as injured par.
ties as shown in the table below.

Therefore, during this period the Court applied two different approaches i
telation to reparations for gross human rights violations. First, in relation to di
appearances and arbitrary killings, where the Court considered as victims som.

{ the next of kin of the direct victim as a result of violations of the right to
gmane treatment, to a fair trial and/or to judicial guarantees.® In such cases it
id not recognise other injured parties for the purposes of reparations. The sec-
nd approach was in relation to violations where the direct victim was subjected
o arbitrary detention and to inhuman treatment. Under the second approach,
¢ Court only considered those persons subjected to arbitrary arrest and deten-
on and/or inhuman treatment as victims. Nonetheless, it recognised their next

£ kin as injured parties for the purposes of reparations as in Loayza Tamayo."
However, the Court used presumptions to grant the status of ‘injured party’ to
ome of the next of kin of direct victims of gross human rights violations prior to
e Court’s extension of the concept of ‘victim’. For instance, it continued to
pply the presumption established in Garrido and Baigorria v. Argentina, accord-
1g to which the torment of a child produces intense suffering in the parents of
e deceased or disappeared person. More importantly, the Court also extended
he presumption to others such as children and siblings of direct victims of gross
uman rights violations who were arbitrarily detained and subjected to inhuman
eatment. In Loayza Tamayo, the Court considered that it had “ ... established
at grievous violations were committed against the victim and must presume
1at they had an impact on her children, who were kept apart from her and were
ware of and shared her suffering”.®® It added that “the same considerations apply
- -  the victim’s siblings, who as members of a close family could not have been
1\:):;:1 ;Z(rities :}:f:;?;;nj af;)] rages “ Eﬁi{;tciz;isaf; ' 1diﬂ?erent to Ms. Loayz:%—’ljamayo’s terrible suffering, a presumption not dis-
roved by the State”.® It is important to note that the Court first extended the

damages® . . . R .

sumption to children and siblings in cases not related to disappearances and

Loayza Tamayo v. Perd (1998)

Maria Helena Loayza (direct victim) USD 48,690 USD 50,000 itrary killings. Indeed, up until the case of Paniagua Morales v. Guatemala was
Gissele (daugther) USD 5,000 {medical expenses) USD 10,000 cided in May 2001, the Court was ready to award moral damages to the sib-
Paul Abelardo (son) USD 5,000 (medical expenses) USD 10,000 s of the deceased or disappeared person if “credible or convincing evidence
Julio Loayza and Adclina Tamayo ~ USD 500 (transport expenses)  USD 10,000 onstrating an affective relationship with the disappeared person that goes

(father and mother) (to each parent

Siblings of Maria Helena USD 3,000
(to each sibling

eyond simple consanguinity””® was presented to the Court. This applied in cases
<e Castillo Pdez v. Perdi, where the Court presumed the moral damages of the
arents but not those of the sister of Mr. Castillo. Nevertheless, the moral dum-
of the latter was duly proved and she was awarded reparations.”

Nevertheless, this factor should be read in conjunction with other factors that the Court tak
into account such as the equity principle and the particular circumstances of each case.
Couut has not always been consistent when awarding reparations. Nevertheless, it is possible
say that the recognition of a person as victim provides her with better chances to be award
more and better reparations. On the inconsistencies of the Court when awarding reparatio
see R. Uprimny and M. P. Saffon “Las Masacres de Ituango Colombia: Una Sentencia de Desartt
Incremental”, 3 CEJIL (2007) 46~56, at 54-56.

o %CtII-IR, Loayza Tamayo v. Peri, judgment on reparatons, 27 November 1998, par

9-133.
& Id, paras. 138-143.

ee for instance, IACtHR, Garrido and Baigorria v. Argentina, judgment on the merits,
February 1996 and judgment on reparations, 27 August 1998; Durand and Ugarte v. Perii,
dgment on the merits, 16 August 2000 and judgment on reparations, 3 December 2001.

ee also IACtHR, Swuarez Rosero v. Ecuador, judgment on the merits and reparations, 20 January
999. The only exception to this approach is Castilly Petruzzi v. Perdi, where only those detained
ere awarded reparations. See, judgment on the merits and reparations, 30 May 1999.

ayza Tamayo, supra n. 64, para. 140.

para, 143,

@r1ido and Baigorria, reparations, supra n. 66, para. 64.

CeHR, Castilly Pdez v. Perd, judgment on reparations, 27 November 1998, paras. 88-90.
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When the Court extended the concept of victim to include some 0
of kin, the use of the presumptions mentioned above lost importance at
rations stage. However, they continued to be relevant for those cases of -
detention and inhuman treatment, such as Loayza Tamayo, where the Cq
recognised the existence of direct victims. \

¢ been violated” and article 2.31 defines a victim as “the person whose rights
e been violated, according to a judgment pronounced by the Court.” Note,
wever, that the Court continued without defining the term “injured party”.
The newly introduced concept of ‘next of kin’ is broad in nature as it allows
Court to consider persons other than the traditional members of the nuclear
ily; an approach that the Court was already applying as was highlighted when
case of Aloeboetoe was analysed.” This flexible concept applies to both the
ntification of victims and of injured parties that are not considered victims in
judgment of the Court.”® Therefore, the Court does not interpret the concept
restrictive manner when identifying the victims of violations of rights under
ACHR. Indeed, in the Streer Children case, as seen earlier, one of the grand-
thers of the children was treated as a mother due to her close relationship
one of the children and, therefore considered as a victim.”” Equally, in the
of Myrna Mack v. Guatemala, Ronald Chang, a cousin of the deceased, was
nsidered as a victim by the Court as he was raised from his childhood by the
ack family and developed very close ties with Myrna.” Further, the concept is
pecially meaningful when the Court has to deal with claims of victims that
long to different cultures or traditions as the Court can be sensitive to their
derstanding of family.” Finally, the concept equates the spouse of a victim
th the permanent companion avoiding in this manner any discriminatory
eatment in relation to the latter.®

The major developments which took place between 1997-2001, coupled with
subsequent jurisprudence during 2001-2007, have been particularly important
solidifying the meaning of ‘victim’ and ‘injured party.” During this period the
urt continued to widen its understanding of victims of gross human rights viola-
ns by extending the concept to the next of kin of a direct victim who is still alive
er a period of arbitrary detention and inhuman treatment. In 776i v. Fcuador, the
urt considered that the arbitrary detention and torture of Mr. Tibi also breached

d. The Court and the Concepts of Injured Party’ and Victim’ (2001-200
Another substantial reform of the Rules of Procedure took place in 2001
This reform produced one of the most important changes in the life of
American system as for the first time, it recognised locus standi in Judici
victim, the next of kin or their duly accredited representative.”? Prior tc
the parties before the Court were limited to the Commission and the S
the victim; his/her next of kin; or the duly accredited representative play
a minor role in the proceedings. Subsequently to the reforms entering in
in June 2001, the latter became real parties in the litigation before the €
established by article 23 of the RPIV.”?

Importantly, article 2 of the RPIV was also amended extending the d
of ‘next of kin’ to include ‘the immediate family, that is, the direct as
and descendants, siblings, spouses or permanent companions, or those de
by the Cour, if applicable.” Such a concept was required not only for d
poses of article 23 of the RPIV — who could have standing before the ¢
once the Commission submits a case, but also for reparations as the Cou
disputes in relation to who could be considered member of the family:
injured party.”* The new Rules also included a new definition of ‘victim’ b
the old concept to define an ‘alleged victim.” As such, article 2.30 defin
alleged victim as “the person whose rights under the Convention are alle

72 A good article on these procedural changes is the one by V. Gémez. “The Inter-
Commission on Human Rights and the Inter-American Court of Human: Rights: N
and Recent Cases” 1 Human Rights Law Review 3 (2001).

7 Article 23 states: “Participation of the Alleged Victims: 1. When the application has bee
ted, the alleged victims, their next of kin or their duly accredited representatives may
their pleadings, motions and evidence, autonomously, throughout the proceedings.
there are several alleged victims, next of kin or duly accredited representatives, th
designate a common intervener who shall be the only person authorized to present p
motions and evidence during the proceedings, including the public hearings, 3. In
disagreement, the Court shall make the appropriate ruling”. See also article 2.23 of th
This is not the same as full standi before the Court as the Commission has still the p
decide whether or not to send a case to the Court and only when the casc has been se
Court, the victims gain standi. See also article 44 of the Rules of Procedure of the Inter-
Commission on Human Rights.

74 This took place, for instance, in the case of Loayza Tamayo, where the latter rejected an
pay compensation to the next of kin of Maria Helena, the direct victim of the case. Repar:
decision, supra n. 64, paras. 88-92.

upra n. 34 p. 14.

The Courr has considered as injured party for the purposes of reparations other persons not part
£ the nuclear family such as step children (Mapiripdn v. Colombia, para 259a), sisters in law

Laniagua Morales v. Guatemala, para. 109), cousins (19 Merchants v. Colombia, patas. 244—

64g) and nieces (Las Palmeras v. Colombia, para. 61).

treer Children, supra n. 54, paras 80--85.

IACtHR, Myrna Mack v. Guatemala, judgment on the merits and reparations, 25 November
003, paras. 242-244.

The Court has always shown sensitivity towards other conceptions of family in its case law as
ready mentioned in the case of Aloeboetoe.

The equal treatment of spouses and companions by the Court has also been present across its

case law. See, e.g., fuan Humberto Sdnchez v. Honduras, para. 164 and La Rochela v. Colombia,

para, 268. See also Pueblo Bello v. Colombia, judgment on the merits and reparations, 31 January

2006 and Gémez Palomino v. Perii, judgment on the merits and reparations, 22 November 2005.
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the right to human treatment of his wife and children, treating his next of kin, g kLa Cruz Fl Perti (2004)
. 1 Cruz Flores v. Pert

the first time, as victim iolati
s .
pplied in m; of violations of the ACHR.* This approach has also beg
PP re recent cases such as De la Cruz Flores v. Perd where inhuman treg Next of kin Reparations Reparations for
not torture — was found to have taken place.®? As shown before, such for pecuniary damages™ non-pecunijary
>
damages®

treatment gives the next of kin, as victims, access to greater reparations. One m

compare, for example, the cases of Loayza Tamayo® and De la Cruz Fl;irexn;:nm

latter case, the awards for moral damages were more substantial than the fo; ¢
The expansion of the conceprt of victim in cases of gross human rightsm\:;:;l

¢s. De La Cruz Loss of income USD 39,050 USD 80,000

Flores (direct victim)
idow of dela Cruz USD 5,000 for expenses USD 40,000

t;:)ns sboulfl be seen as a step forward in the acknowledgment of the effects (mother)

these v1o‘lat10ns on other persons than the direct victims. As a consequence, th 2 Teresa (daughter) USD 30,000

Court will now treat most people as victims and not only as injured parti ’ anilo (son) USD 30,000
e & cira Isabel de la Cruz (sister) USD 5,000 for expenses USD 30,000

{f the, latter concept continues to exist in the jurisprudence of the Court. In f;

in B‘amt.zm Veldsquez v. Guatemala, the Court awarded reparations to tl.le di:c' USD 15,000 cach

and indirect victims of the case: the disappeared man, his wife, his father and t:vc(f

86 and to Alberta Veldsquez, another sister, as an injured party (but

Alberta had a very close relationship with Mr. Bamaca
¢ was unknown to the Commission until

87 This case shows that the Court main-

Loayza Tamayo v. Perd (1998)

Victi d .
inju;::i :r;rties ?eparatlo.m Reparations for i i € case.
or pecuniary damages non-pecuniary d party despite the recent expausion of the
Maria Helena Lo damages rmer concept 88
(direct victim) e USD 48,690 USD 50,000 So far, it has been shown that in the past the Court treated those who suf-
Gissele (daugther) red the consequences of gross human rights violations as ‘injured parties’ and
}]33‘5;?00 USD 10,000 ictims’ but that the latter category was mostly applied to few persons in each
Paul Abelardo (son) Sg%l; Og)(()penses) case. This tendency by the Court has been reversed. The Court now treats the
(me dicl ex ) USD 10,000 ajority of persons who suffer the consequences of gross human rights viola-
. C! . . . o 5 - . .
Julio Loayza and Adelina penses jons as victims using the category of injured party’ in exceptional cases as in
: USD 500 USD 10,000 (to , ) : :
Tamayo (father and mother) (transport expenses) cach ’ ‘ 3dmaca. Despite the importance that such a shift represents, the Court keeps
ibli a . i . . .
Siblings ch pareno) the concept of injured party as distinct from that of victim as it provides the
USD 3,000 (to P jured party p
each sibling)

Loayza Tamayo, supra n. 64, paras. 151-154.

5 [, paras. 159-163.
Bimaca Veldsques v. Guatemala, judgment on the merits, 25 Navember 2000, paras. 145g, 159~

166; judgment on reparations, paras. 30-36.

? Id, judgment on reparations, para. 36. The Court considered Alberta as an injured party raking
invo aceount that the direct victim of the case and his next of kin belong to the Mam commu-
nity, that they are not very good at communicating their feelings and that Alberta lived in a
different place than her brother.

% Sie also the case of Palamara Iribarne v. Chile, judgment on che merits and reparations, 22

November 2005, para. 237, where the Court also recognised the wife of Mr. Palamara, the vic-

tim in the case, as an injured party (but not as 2 victim). Although this case is not related to gross

human rights violations, it is important to note the treatment given by the Court to the next of
Iso reiterates the point made in relation to

kin of victims in other cases. Such treatment a
Bdmaca.

st ”» .
11153%?1{6};’ Zfl; :;lgz:izldort j 1ud'gmen1; on thle( mlerits and reparations, 7 September 2004, paras
. e violations that took place in this case, such bi detentic i
torture, could be considered i - el bractice of e
L gross, they did not take place as part of al i i
trary detention and torture in Ecuador. Neverth P i poctible to-infer that if th g
tio 1 : eless, it is possible to infer that if
;iz;::(iisatsovi)cgliz the next §f kin of Mr. Tibi despite the absence of a general pracztlice stll;fh(t::el::
expect I i ice i ’
iiitémion Dealso u_n-f’an ter d ;tnmi:a;zs where there is a general practice in the country of arbitrary
tHR, De la Cruz Flo L i
2004 paea 160, ruz Flores v. Perit, jndgment on the merits and reparations, 18 November
Maria Helena Loa j i
! F yza was subjected to arb i i i
R oy ‘): cred nogalgaéﬁary detention and inhuman treatment in Peru dur:

82

83
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Court with a legal tool to protect persons who experience suffering as a re
of gross human rights violations but who are not considered by the Coys
victims. This is particularly important as the standard and burden of P
applied by the Court in relation to who can claim to be a victim of gross hy
rights violations under the ACHR are very rigid as later case law suggests, an
light of current reforms of the system sought by OAS member States.®
The second development of this period that deserves attention is the reco
tion the Court gives to potentially unknown/vnidentified victims. In case
gross human rights violations such as massacres or massive disappearances, w
it is difhicult to individually establish each of the possible victims, the Court h
adopted a flexible approach that allows it to provide unknown victims with rep
rations and also to repair the harm produced to communities. ‘
In Massacre of Plan de Sdnchez v. Guatemala, the Court knew of a case whe;
approximately 268 members of the indigenous community Achi were killed |
military personnel in 1982. Although the surviving victims were under permane
threat, the State never carried out effective investigations, prosecutions and pumg
ment of the perpetrators, instigators and accessories of the crimes. Several reaso

vertheless, as the Commission or the next of kin of the victims were unable to
ntify other people, the Court considered, at the reparations stage, that although
was unable to establish compensation for victims who had not been duly identi-
d it reserved the right to determine other forms of reparadion in favour of all the
mbers of the communities affected by the facts of the case, among other reasons
¢ to the gravity of the facts.”* A total of 317 victims were duly identified before
Court. The reparations awarded by the Court are given in the table below.
The Court dealt with the case of Moiwana v. Suriname in a similar manner. It
uired those persons of the Moiwana community who had not proven their
ntity to the satisfaction of the Court (using identity cards or similar docu-
nts) to do so to receive their award within 24 months of the decision by the

2se of Massacre of Plan de Sinchez v. Guatemala (2004)

Pecuniary ~ Non-pecuniary Satisfaction measures {apply
damages damages to all victims and to the
members of the community)®

:Eglllalfr; il; edlﬂicultlcs of ;s;abhshmg the .Vlctlms in the case. For instance, mo each of the USD 5,000 USD 20,000  Obligation to investigate, prosecute
n years passed between the time the facts of the case began to tak . surviving and punish those responsible (right
place and the time when the petition was filed with the Commission. Additionall - victims® of the victims to know the truth).
most of the surviving victims had fled from the area of the massacre out of fear f ' the members Public act acknowledging State
their personal safety and intimidation while others were only visiting the area fro responsibility in the village of Plan
neighbouring towns on the day of the massacre because it was market day. Community de Sanchez, with the presence of

high State authorities and with
the members of the different
communities atfected, in
Spanish and in Maya-Achi.

The Court considered in its decision on the merits that the victims of
violations of the right to humane treatment, right to fair trial, right to privac
freedom of conscience and religion, freedom of expression, freedom of associatio
right to property, right to equality and right to judicial protection of the ACH
are the persons listed by the Commission in its application “and those that m
subsequently be identified, since the complexities and difficulties faced in identi
ing them lead to the presumption that there may be victims yet to be identified”

Translation of the judgment
of the Court to Maya-Achi.

Publication in a national newspaper
of national circulation of the proven
facts of the case and other par:s of
the judgment.

8 See for example the remarks by the Delegation of Colombia in the last Permanent Counil
Special Meeting, 4 April 2008. Colombia presented a preliminary study made by Brazil, Panam '
El Salvador, Chile, Perti and Mexico with diverse proposals, including 1) The need to individ
?Jise the victims in both the proceedings before the Commission and the Court as lack of such
}dentiﬁcation breaches the right to defence of the State; 2) Reparations by the Courr should take
into account 3 key issues: the subsidiary nature of reparations, the aspirations of the victim
obuain fair reparation and the amount of monetary compensation that should be awarded. I
such proposals were to materialise, the Court would not have other choice than to go back to i
concept of ‘injured party’ as that would be the only open door to recognise the harm suffered by
al'l those who were not individualised in due time before the Court. See: www.oas.org/ OASpagel
vxc.ieosondemand/ home_eng/videos_query.asp?sCodigo=08-01294#. See also the references o

" this chapter to the case of Iz Cantuta and the treatment of siblings by the Court. ‘
TACtHR, Plan De Sinchez v. Guatemala, judgment on the merits, 29 April 2004, paras. 4748,

IACHR, id, judgment on reparations, 19 November 2004, paras. 62 and 86.

I, paras. 90-116.

The Court also distinguished between victims whose identity has been duly proven (because an
identity card or similar document was presented to the Court) and those other victims who had
ot adequarely proven their identiry but who were named by the Commission or other victims.
The Court also awarded reparations to them bur conditioned such awards. Fach of those victims
ould have to prove their identity somehow to the State when claiming the reparation awarded.

s para. 67.
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Continued

ditional persons, all of which clearly attest to the individual’s identity”.”* And
in, the Court awarded reparations — satisfaction measures — to the N'djuka
mmunity and not only to individual persons in view of the gravity of the facts
d their existence as a collective unit.”

The case of Mapiripdn v. Colombia® further refined this approach by awarding
jarations to potentially identifiable victims after the decision of the Court.
¢ AUC, a paramilitary group in Colombia, with the help and acquiescence of
military in Meta, took over the town of Mapiripdn for some days and mas-
red approximately 49 persons who were then thrown into the Guaviare River.
a result of the massacre and subsequent threats and intimidation, several per-
s were displaced from Mapiripdn, making it impossible to fully identify the
tims of the case.”® This was acknowledged by the Court, which considered
¢ it will not be able to award material damages to unidentified victims.”
vertheless, the Court was of the view that as Colombia recognised its inter-
ional responsibility in the case, any unidentified victim could claim rep-
tions as ordered by the Court. Unidentified victims could claim reparations if

Victims Pecuniary ~ Non-pecuniary = Satisfaction measures (apply 1o
damages  damages all victims and to the member
of the community)

USD 25,000 for the members g
community as guarantee of noy
repetition and to honour the

collective memory of the victing

Housing programme for the
surviving victims of the massacre
who lost their houses as a resule

of the Stare’s acrions,

Medical and Psychological
treatment to victims
including medicines.

Development programmes for th
members of the community

(dissemination of Maya-Achi culey Appeared within 24 months of the notification of the identification of the

remains of their next of kin before the national mechanism set up for repara-
tions in the case; and

Proved their relationship with the deceased using an identity card, a birth
certificate or with the declaration of two attesting witnesses.'® As a result,
_and in contrast with Moiwana or Plan de Sanchez, the Court awarded moral
~ damages to persons other than the idenrified victims as potentially identifi-

roads in the area, sewage system an¢
potable water supply, supply of
teaching personnel with interculturs
skills and the establishment of 2
health centre).

able ones. !

Court. Nevertheless, the Court recognised that Suriname did not have in plac
good and accessible system to register persons in the country or o provide th
with identity cards, therefore it was not possible to require the victims to pro
t‘he.impossible.94 As a result, the Court established alternative methods to pro
their identity such as “a statement before a competent state official by a recognis
leader of the Moiwana community members, as well as the declarations of tw

IACtHR, Moiwana v. Suriname, judgment on the merits and reparations, 15 June 2005, para.
178,

It is important to note that although the N'djuka community was not considered by the Court
in the section tided “beneficiaries of reparations” as such, the Courr stated the following some
paragraphs later: “Given that the victims of the present case are members of the N'djuka culture,
this Tribunal considers that the individual reparations to be awarded must be supplemented by
communal measures; said reparations will be granted to the community as a whole in subsec-
tion D”. This permits to conclude that the community was acknowledged by the Court as a
tecipient of reparations. /d, para. 194.

IACtHR, Mapiripdn v. Colombia, judgment on the merits, 15 September 2005.

I, paras. 96.29-96.67.

Id, para. 247.

d, para. 257.

Something similar took place in Castro Castro Prison v. Perd, judgment, 25 November 2006,

para. 420,

7 In 'Aloeéoetoe, the Court had already considered thatr Suriname was not providing mean
of 1dcnt1“ﬁcat.ion to people living in the area of the Saramakas. Therefore thep Court gonclu
ed that “Suriname cannot, therefore, demand proof of the relationship "and identity of p
sons through means that are not available to all of jts inhabitants in that region. In additio
Suriname ‘has not here offered to make up for its inaction by providing additional pro
as to the identity and relationship of the victims and their successors”, supra n. 34, fl))aras

64-65.
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Indeed, it ordered the following:
Mapiripan v. Colombia (2005)
Victim%? Moral damage

For the approximately 49 persons USD 80,000
who were executed o disappeared
(whether identified or not)

Mother, facher, wife, companion,
and children of the executed/
disappearcd

Sister or brother of the executed/
disappeared

To the persons who were boys and gitls  USD 5,000 (for each of them)

when the facts of the case took place :

USD 10,000 In additxo
for the two minors

that were executed
USD 50,000 (for each of them)

USD 8,500 (for each of them)

remember the massacre, which s deemed as a non-repetition measure benefitin
future generations, The following table provides an overview of the satisfactio
measures that were awarded in the Massacres of Plan de Sanchez and Mapiripin,

Comparative table — massacres of Plan de Sanchez and Mapiripin

Satisfaction measures Massacre of Mapirip4n%
Plan de Sanchez ~

Obligation to investigate, prosecute and punish X-Ctod X-C '

those responsible (right of the victims and
their next of kin to know the truth)

Identification of the Victims and X
their next of kin
Establishment of 2 mechanism to monitor X

Teparations in the case in relation to the
victims and next of kin

Public act acknowledging State X-Cos X-C
responsibility/apology

' Mapiripdn, Supran. 97, paras, 288-290.

" Id, paras. 294-318,

1% X refers to measures awarded by the Court in che case.

1% X-C refers to measures awarded to the members of the community or the community as injured
party and/or to others beyond such intermediate community. The Court usually refers to “soci-
ety as a whole” to mean those others who benefit from reparations measures,

, e s 1
The Concepts of Tnjured Party and Victim 27

ptinued Massacre of Mapiripan

Plan de Sanchez

isfaction measures

X-C
ilding a Monument e
anslation of the judgmeot of
the Court to Maya-Achi ) e e
blication in a national newspaper (; ]
faarional circulation of the prov.en acts o
the case and other parts of tl1e judgment
000.USD for the community as
arantee of non-repetition and to
honour the collective memory of the
victims. The money should be used to
main-tain the Chapel where the
victims pay homage to those who were
executed during the massacre. N «
using programme for the surviving ‘
victims of the massacre who l’ost tllCl[
houses as a result of the State’s actions.

X-C

community (djssemination. of

Maya-Achi culture, maintainance of

roads in the area, sewage system and .

potable water supply, supply of Feach ing

personnel with intercultural skills,

establishment of a health centre <

he State should guarantee the sflfety of

the displaced persons who decide to

return to Mapiripan ‘ e
iman Rights Training and education

‘ 1 pm 0] IS P Il .
IlllS Ial)IC la(: t 0 on o c d de €
Lll ates thC C nslderatl f tll tlll[ velo J ent ()f dl €. ()d
the ICCOgllltIOIl Of IIlCmbCIS Of a COIIlmUlllty as vICtLmsS alld n uICd Pa{ty. Illdced,
‘ g P N ll ve an 1m rtant CO] ICC 1011.
| S dlat reparations a a pO tive dllIlCIlS
dle COUIt recognise

ucll recognition 1Is Ieflected m dle allva[ds ()f t}le O t In two 1ﬂC[CI1t but mter-
. y P 0
€ f t}le reparations aVVardS .U](:l d(:d mn tllC tal)lC llaVC asa
elated areas Il[‘stl , SOMeE O
ECIPletlt tlle IIICIIlbeIS Ol a pa[‘tlcula[ C()IIlIIlunlty or t}le COIIIIIlUIllty as 18 thC case

j the merits and repara-
% IACtHR, Yakye Axa Indigenous Community v. Paraguay, judgment on the
tions, 17 June 2005, para. 188.
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in Massacre of Plan de Sanchez with i intai
the community pays homage to t}tltl) Ei?{:zztige;tfhr:jzzlm thCICh:;lpelwh «ch groups have been breached. The Court understands by members of the
Massacre of Plan de Sanchez the Court did i go T o ommunity of to the community as a whole, those peoples, indigenous or not,'!!
: ez the Court not consider the members of the ¢ . . .
munity as a whole to be victims of violations under the ACHR.'” How 9 ho are connected by a strong and unique bond with their ancestsal land that
treated them as injured parties even though it did not name therr.l as suchej,er etermines their culture, way of lfe, beliefs and survival. "™
se(cition entglled “beneficiaries” of reparations.!® Nevertheless, in this sectionlorz~ Secondly, the tzble also illustraes o;hfe ' reparactlions measre® suc}tlhas }kl)umagl
judgment the C « T , - nine and education of armed forces and security 2 encies that benefit
Lthgr forms of re(;z;;(t,a;eii ;:j i f:[:l;] reserves the posibiliy to determine gltlf i t[cililvnildugal members of the community, (such as th;y ei le of the town of
- our of all the members of the communities affecee, 9 'n} B ) < ty, ,Pl 5 y
by tie facts of the case”.1® On the contrary, in the case of Mojwana an inten fapiripdn), and more importantly, the ‘society as a whole’.1? The Court has not
d_CVCIOPant took place. ‘The Court considered the members of this commune'sn ‘ Jearly defined the meaning of those terms. Nevertheless, the Court tends to use
V}Ctims of multiple violations of rights under the ACHR. ‘Therefore, the rc“y hese terms in the context of State parties’ general obligations under the ACHR,
tions awards in this case were to the victims as such and not to them’ ua in'p amely to: 1) Take all necessary measures €0 [CspEEl the rights under the
parties. Such a view by the Court also implies that it has extended theqcon Jurei nvention; 2) Ensure their free and full exercise; 3) Adopt all necessary meas-
victim to also include members of certain communities. “pte es, (beyond that of a legislative character), that are necessary to make domestic
The most explicit recognition of members of a particular community as victi ' w, national institutions and practices compatible with articles 1 and 2 of the
a_nd injured parties is provided in Saramaka v. Suriname. It is not a gross h:rtrllm onvention;'"* and 4) In the context of the obligation States have co fulfil che
glghz Viola‘tio-ns czse but nevertheless establishes an important precedent fo gt ;o know thfe kjrultl}; that belongs to victims of gross human rights violations
e future jurisprude 5 their next of kin.

indicated tljlat ’ nce of the Court. In the instant case the Court cxpicsy Indeed, when the Court considered Colombia’s obligations to investigate,
osecute, and punish the perpetrators of disappearances of the direct victims in

Tradesmen v. Colombia, it recalled that these obligations ‘benefit [...] not only
e next of kin of the victims, but also society as a whole, because, by knowing the
ath about such crimes, it can prevent them in the future’ 116 (emphasis added).
s case underscores how the Court can infer ‘society as a whole’ to be synony-
ous with the State in question. For example, in more recent cases it is common
find references to the benefit that such reparation measures would bring to

eruvian Society, 17 ‘Colombian Society’!'® and ‘Paraguayan Society'.'?

The Trllbu‘nal has previously held that in a contentious case before the Court, th
Comn}lsslon must individually name the beneficiaries of possible reparations I"Iow
ever, given the size and geographic diversity of the Saramaka people, and axti.culari
the collec‘tlve nature of reparations to be ordered in the present case the IEjout:t: do
not find it necessary in the instant case to individually name the ’members of th
Saramaka people in order to recognize them as the injured party. Nevertheless, th
Court ebscrves that the members of the Saramaka people are identifiable in acc’ord
ance with Saramaka customary law, given that each Saramaka individual belongs &
only one of the twelve matrilineal 165 in which the community is organized. ;

Thus, in accor i ’s juri i
Peopies ace Cdance wltl}dthe Court’s jurisprudence regarding indigenous and tribal
ourt con inj

P i;l h siders the membees of the Saramaka people as the “injured

P ht):i j he present case who, due to their status as victims of the violations estab

ished in the j iari J
| n the present Judgment (...), are the beneficiaries of the collective forms of

reparations otdered by the Court.!*?

! Moiwana, supra n. 95 and Saramaka v. Suriname, id.
2 Awas Tingni v. Nicaragua, judgment on the merits, 31 August 2001, para. 149, and Moiwana,
id, paras. 86.6, 101, 129-135.
3 See as illuscrations the following cases where the Court refers to “society as a whole”: IACTHR,
Trujillo Oroza v. Bolivia, judgment on reparations, 27 February 2002, para. 110; La Cantuta v.
Perti, 29 November 2006, judgment on the merits and reparations, para. 162; Almonacid
Arellano v. Chile, judgment on the merits and reparations, 26 September 20006, para. 157. See
also, J. Schonsteiner. “Dissuasive Measures and the “Sociery as a Whole”: A Working Theory of
Reparations in the Inter-American Court of Human Rights” in 23(1) American University
Titernaional Law Review (2008), 127-164.
! IACHR, Trujillo Oroza v. Bolivia, judgment on reparations, 27 February 2002, para. 110.
Li Cantura and Almonacid Arellano, supra n. 113.
5 IACtHR, 19 Tradesmen v. Colombia, judgment on the merits and reparations, 5 July 2004,
para: 259.
7 JACtHR, Gémez Palomino v. Perd, supra n. 80, para. 78 and 139.
! IACtHR, Ituango Massacres v. Colombia, judgment on the merits and reparations, 1 July 2006,

para: 399.
Y 1ACtHR, Goiburii v. Paraguay, judgment on the merits and reparations, 22 September 2006,

para. 165.

Such awards to the members of the community or to the community as a whole
. , .
are common in cases where the Court considers that the rights of members of

107
- Isiila:sacdrf ojL’PIan de Sanchez, judgment on the merits, supra n. 90, paras. 47—48.
enrtlej i Sb 04%4 ]'me)ayo case t.he Court includes a section in every judgment on reparations
; ;h ed “beneficiaries where it identifies those persons that will be the recipients of the awards.
- jil} ose sections the Court deals with direct and indirect victims and injured parties.
o a.:sacr/i of Plan de Sanchez, supra n. 90, para. 62. See also fn 98 of this chapter.
aramaka v. Suriname, supra n. 14, paras, 188-189. See also Sewhoyamaxa Indigenots

Community v. D i i i
204_;10;1‘10 v. Paraguay, judgment on the merits and reparations, 29 March 20006, paras:
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Th.e. melazures that benefit society as a whole are satisfaction and/o
repetition. As such they do not aim to provide reparations to ‘society as o
asan 1r1)ured party in the terms of article 63.1 of the ACHR. On thetgon &
collective dimension of such measures is their result as they serve to r -
legal order, they work to prevent future violations and as a form of djssesto're
Therefore, while these measures aim to produce structural changes tll::tsm
allow the State in question to fulfil its human rights obligations, they al C
;hl: potential to benefit both the communities who have sufferec’l vig;ti(jzs

ure generations as such measures wi iti
o e ouic} pr}event repetition of breaches. or award them reparations as injured parties because the Court consid-

onship that exists between the concep it lacked sufficient evidence to prove damages even though the

I 3 e . ’ : f ( al [ e lc al lCl)leSerltatl~eS Of t
VICEIMmS a.nd ln}urcd arties
thc I n
p y Cparatl()ns awaIdS O thc ourt SO be and th g

others( that could be called beneficiaries. Nevertheless, such persons are not i
1 H M . ’ £ . . - . -
sarily ‘injured parties’ and cannot necessarily claim to have been harmed fee As a result of the decision of the Court in this case, the representatives of the

During this period, the use of presumptions for the establishment of injur ctims requested that the Court interpret different parts of the judgment. In
parties experienced drastic and not always consistent ch L articular, they asked the Court to explain why it did not consider some siblings
extended to siblings the presumption tl)l’at they Sf:;;ej ;I(l)%:i Idr;iOOI, d.l;li(;o\ victims under article 5.1 of the ACHR and/or as injured parties. The Court
those of parents of a disappeared or arbitrarily killed s T = caffirmed its view that in the case of siblings evidence was required to prove
result of their child’s torment. Indeed, in PanZaguaeMsng;n; vé’l;(;tsuﬁz - amages under article 5.1 Judge Cangado Trindade clearly states in his concur-
Court held that the moral damages suffered by the brother of. the d::cf : ing opinion that this constitutes a setback in the practice of the Court, especially
:vhas tcvivul);) pr(;:len as there was clear evidence of the strong emotional ties b;’ttaflz hen the facts of the case were 0 serious:
e i . .
g o brothers b}f virtue of their having lived under the same roof. Nevertheles How can an international human rights cribunal such as this Court put upon the
e situation of this brother was not the same as the rest of the siblings of [siblings] or their next of kin the onus probandi nor only of the facts, but of feclings
deceased, as they could not prove the same emotional ties. Despi g;l.o as well? How can it demand from the alleged victims or their next of kin the evi-
Court presumed the existence of moral damage and award d thesp te this, dence of a damage that can be considered a non-pecuniary damage? And, even
. . e itie . . .. . .
arguing that “with regard to the victim’s other Siblings, s ev;?ﬂf[&?;jtz when, with a great effort of the imagination, this was possible, what purpose would

fprm part of the family and even when they do not appear to have participat
1 1recth¥ in the measures taken in the situation by the mother and by the sister-i
aw, this does not mean that they were indifferent to the suffering caused by

lOSS Of thell' sister al tlcl]lally W] 1€N dle clircumstances Of deatll were So sin lar-[
) P
gu

- lombia** or Goiburil et al v. Paraguay.'” It should be noted, however, that the
ms to be revising the application of this presumption to siblings. For
in la Cantuta v. Peri, ten persons were subjected to disappearance as
ystematic practice of disappearances within the country.' In this case,
¢ Court only deemed some siblings of the direct victims as ‘victims' and ‘injured
sies’ based on the fact that there was evidence that they had suffered inhuman
and moral damages and not as a result of the Court applying the pre-
under discussion.'?’ As a result, the Court did not treat other siblings

(ourt sec

ACHR. The Court, to look at whether they were victims of a violation or Article 5, analysed in
detail their relationship with the victim. The distinction between this case and those where the
ion for moral damages can be explained because here the Court was
dealing with a claim of a violation of a Convention right and not with reparations. If chis argu-
ment is acceptable, then the JACtHR is not contradicting its jurisprudence with this case.
Nevertheless, it should be noted that the Court is not entirely clear when distinguishing the
grounds to claim, as the next of kin of a direct victim; that X person has suffered a violation of
art. 5 of the ACHR and/or has suffered moral damages. The reasoning of the courtin relation to

both points tends to overlap.

Pueblo Bello, supra n. 80, para. 257.

Goiburd, supra n. 119, para. 159.

: 2}CtHR, Iz Cantuta v. Perti, supra n. 113, paras. 216-220.

Id, para. 128.
5 Since the Court is now ready to find that some of the next of kin of the direct victim could also

be considered victims, for instance, of inhuman treatment, the prior approach of the court of
applying the presumption of suffering to the next of kin (or some of them when awarding
moral damages at the reparations’ stage has shifted and is now applied when the Court consid-
ets whether such next of kin could be > onsidered as a victim of article 5 of the ACHR (the right
to human treatment). Therefore, there seems to be an intrinsic link between moral damages

atid violations of article 5 of the ACHR.

The Ceurt has continued to a i i
125 C pply this presumption to the siblings of dis
peared or arbitrarily killed persons'”® as seen in cases like Puebglo ‘Bellaag’

120 The obligati i i i
o stateiini?:, to train security personnel is a non-repetition measure while the obligation o
the Satisfactione;tzine, prosecute and punish the perpetrators of gross human rights violations
ure, a non-repetition i i igati
Is 2 satistace ) p measure as well as a primary human rights obligatio
International Law C issi
ommission, Draft Article. ibili '
e 50, 8550, , Drafi Articles on State Responsibility, A/56/10, 2001, commen
IACtHR, Pani Gua i
1ac Cou’r Lar ;:iw A{larales . temala, Judgment on reparations, 25 May 2001, para. 110
e Sou d’id ver, has not al.ways been consistent with this rule. In Gdmez Palomino v. Perts
the Suate did enot recognise its rntemauonal responsibility for the inhuman treatment that th
g main victim claimed to have suffered as a result of a violation of Art, 5 of th

12

123
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it serve, if the de N
> termination of the non-pecuniaty damage is normally d
orm o
y done th seen, the concept of

a judgment of equity?
iy r moral damages. Equally, as we have already

nds to members of the community-
the Court recognises the possible existence of potentially identifiable

that were not duly identified before the Court during the pro-
ral damages as seen in

arations if they prove
ired by the Court in

least fo

tm exte

uﬁhefa

cnown viciims

ings. The Court also awards them reparations for mo
¢ Mapiripdn. They can have access to such rep

case O
¢ir identity before domestic institutions in the way requ

It is possibl i
eto1 i ,
where family ties Trzgrll?;i)nas'a geneilal rule, that in our Latin American '
. . tained tight ( . soct
trial social envir ght (or at least tighter than i 1e
0 . an .
will not undergo r;ments)’ ; blrl(;;her or sister of a pegrson massal:r Oc;her cEi) e
personal s ine? Is i . ed or disa;
that they will . ering? Is it possible to imagi pp
[ not continue to suffer i o imagine, as a general
sister? Is it possible to i uffer in the case of a violent d
X e to imagine, as a gene ent death of a brath
> eral . 9 .
in [Ellle event of a forced disappear arlie ofa brrlﬂ:fl that they will not continue to g relevant judgment.
nabie otner i 2 .. : Y . N
nable, ars a general rule. Even so, this Court stated (i)lrlstllslter' For me, this is unimag, dditionally, the analysis above suggests that the Court has deliberately
equires: ™ . > c . . > .
quires- additional evidence of the damage to theplr;s;tr;: case of la Canty ided defining the term ‘injured party because the term’s vagueness provides
ers or si : . et ; . . “
or sisters of « with the flexibility to Jeal with the possible universe of affected per- .

people illegall :
gally detained, executed, and disappeared ...’ (Cour
s by gross human rights violations in a better way. Therefore, the term ‘injured
those who have been

> should be read as an umbrella term that covers all

~cted by the violations of the ACHR or other applicable treaties as determined

the Court. The concept includes:

This positi
ition clearly consti
stitutes a setback ‘
dec o setback for the C .
N eased victim wants to be considered as a ‘victim®’ ourt. Whenever a sibling o
the on\ills is on the sibling, his/her legal repC - Ur}der article 5 of the ACH!
prove that the sibli resentative or the Commissi
A llng and the deceased had a very strong emoti aTlSslon
T oo %um{lity link will not suffice for this purpose g emotional bond,
eriod reflects )
and ‘victim’ allowin the IACtHRS understanding of the terms ‘injured
the existence of b ’}o’lsc;’-veraj conclusions to be drawn. First, th CJ s
oth di ° . e Cour
violations regarding di irect and other (indirect) victims of ,gro ss hum:;C?CP )
bt trec e tg T}japp:harances, arbitrary killings, arbitrary detenti nght;
nt. Thus, the term ‘victim’ ’ €tention anc
victim’ should b
PefSOIl(S) or other ou e understood .
members of a community, whose rights under thtOI;nC??{nRth
e
Q

other relevant ;
treaties, have b ;
een violated ac ; . . .
of the Court resulting from: cording with decisions or judgments

yictims as determined by the Court in the judgment (nowadays the majority

of those who receive reparations awards);
oss human rights violadons if they have not

_ ¢he next of kin of victims of gr
been considered also as victims (as in the case of Bdmaca Veldsquez);
_ some of the next of kin as successors/heirs of a deceased person; )
. dependents (as recognised in the case of Aloeboetoe); and
v. members of a community.
so, the evolution of the case-law within the Inter-American system suggests
that the IACtHR has a tendency to treat as ‘victims' of violations of rights under
the ACHR those formerly treated only as ‘injured pasties - However, this does
ot mean that the term ‘injured party is no longer applicable in the Court’s jusis-
ntinues to be relevant in cases such as

prudence. The term ‘injured party’ €O

Bimaca Veldsquez and when dealing with community harm. This is true regard-
less of recent cases such as Moiwana and Saramaka that suggest that the Court
s of such cormunities s ‘victims' of vio-

1) I}le ﬁISI al’ld dl
rect f t \%
/ Ct 1In rlngemen Of rlghts Of thC pCI‘SOI‘l (dlI'CCt lctlm)

2) New vi io
iolations resulti
ting from a prim iolati
ary violation (indir icti
ect victim).

The se
cond categor
gory refers to those persons who suffer inhuman treat
eatment as 4 |

result of the arbi
rbitrary killing, di
detentio g, disappearance of inhum .
n of a beloved one or whom, as a result of sub an treatment/arbitrary has moved towards considering membe
su : : o .
sequent facts to the pri- lations under the ACHR and not merely as injured parties.” It should be noted
reparations t0 members of the extended

mary violation, s
uffe iolati
v invCSt,i - er a new violation of their rights as when there is a 1
important poi g. on, prosecution and punishment of the b a lack &
‘injured p af oint f1s t}Elt both direct and indirect victims are ‘vi Peff”etrztors. The
ties’ for the C ) ) e ‘victims’ and not o
stage, as already noted asmﬁrt. This hils important implications at the reparati -
‘ , as they are entitled to more substantial reparati b 1032
arations awar:

that the concept is important to grant
family, to possible dependents and to others such as eyewitnesses O members of
Jlaim to be indigenous of tribal.

intermediate communities who canpot
ation in la Cantutad V. Perdi, represents a

Finally, the JACtHRs recent interpret
serious threat to the achievements mentioned above. The threat comes by virtue

of the Court’s consideration that two of the siblings of the disappeared did not
_prove the harm they suffered in order to be treated as victims of violations under
article 5 of the ACHR (right to human treatment). In relation to reparations; the

 Court added the following statement:

130 JACtHR, concurri
) urring Opinion in the i .
paras. 44, 46 e interpretation of the jud ;
» 40. gement in lz Cantuta, supra n 24
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...the injured party is made up by those people that have bee
the Judgment and in favour of who the Tribunal “[w]ill orde
quences of the measure or situation that have made up the vi
be repaired.’?" (sic)

ch concepts 15 therefofe, of outmost importance for
ces of gross human rights violations.

i rtant elements that should be care-
d domestic courts and bodies dealing with
ional human rights courts and domestic

estic reparations programmes, should

international an
the very least; €8
ntin dom - - 3 - -
gd ase the concept of ‘injured party’ as distinct
1 ¢ when gross violations take place
d, it is clear tha
mer. Indecd

erience suffering and other types of damages.

If this statement Jeads to the conclusion that the siblings ar,
deemed as ‘injured parties’ for reparations because the Coul
them as victims, then the Court is contradicting its own cas
has previously recognised persons and even communities, w!
as ‘victims as ‘injured parties, in its judgments.’® If this .

Court has begun to limit the concept of ‘injured party’ ¢ . : ded in some way of another to the suffering and

victims of human rights violations under the ACHR, this s . s repo? d some of the next of kin either as

‘ : jctims an
um kw: i by direct Vi€
monumental step backwards regarding the treatment owed (?l,irect victims. Consequently, others such as members of
. . . . . n
gross and systematic human rights violations, particularly i

h as siblings members of the community, or eyewitnesses
. 0 - C as S >
such a rigid burden and standard of proof as seen in the cas

.f 10 4 ICSSCI‘ ngl'CC) as a ICSul| 0‘ grOSS hu]llal] rights
. ‘ cn 1 Sl :
K 1 | 'WC IeparatiOnS. Tlle COIlCCpt 0‘ l]l]u[ed paIty ()I)ens a new

party as la Cantuta, and confirms the existence of a massi ; ' : relation to all those other persons, an opEion that fol-
change in the jurisprudence of the Court. An expansive concep ' the ACHR that refers to . mJured‘ party and not to
vis-3-vis that of ‘victim’ seems to be important to compensate ch could become important if combined with a creative
the suffering that has been borne by people, beyond those of roa arations mMeasures- Here, however, it should be remerm-
their next of kin, to include other persons and their communit :}:fep Court has ased in its jurisprudence both terms: victim
is possible under article 63.1 of the ACHR and as previousl he latter concept is only used in exceptionzfl cases n.owada.ys
sustained by the Court in its judgments since it decided its fir ainly to grant reparations to the next of lfm of a dlre'ct Vi
bas not been used by the Court in a rcvo%ufxonary

the approach of the Court has been timid even if impor-
r):c chatli)\Ir)e use of the latter concept could help to compensate

le other than victims and their close next of kin. This is a
ple 0

has to face in the future. N
fn([:){i}{(fjelaisionship and differences between the terms 'inj ured

during different moments in the jurisprudence of th.e Court
although the two concepts are not equivalent, tbere isa re.la—
ence between the TWO of them t.hat should continue to exist.
ments of the Court in terms of feparations for gross hur.nan
e not merely the result of the different types ?f reparations
. but of its understanding O.f the terms ‘victim’ and ‘injured
portantly, of the combination of thé two concepts. Such ;11
from the practice of the Court even 1.f it considers that eac
ced at on its own merits at the reparations stage and that dxlai
of other cases cannot be seen as a precedent for future ones.

1 of

oncept
C. Conclusions

‘This chapter has analysed the terms ‘victim’ and ‘injured party u
when determining reparations under article 63.1 of the ACHR.
ter was focused on clarifying the understanding of the Court of
as they are the filters that could allow a person to claim and re

131
132

IACtHR, interpretation of the judgment in lz Cantuta, supra n. 24, par
The interpretation of the judgment by the Court is confusing as the G
they are not victims of article 5 and therefore cannot be treated as in
paragraphs later it indicates that it considered in the judgment that “all the
ing the two siblings, were victims of violations of articles 8(1) and 23 of
fair trial and judicial guarantees respectively), and a that as a result they

tions as injured parties. Nevertheless, the Court did not award any repat
recommended in the interpretation of the judgment that they go to th
claim reparations for such violations. Paras. 33-35. V
See e.g., Bémaca Veldsquez, supra n. 86; Cantoral Benavides v. Perst, judgm
August 2000. ‘
IACtHR, Kimel v. Argentina, judgment on the merits and reparations, 2

133

\ 44 3. Neira Alegria v. Perd, judgment on reparations, 19 September
. 44, para. 33

134
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Despite this caveat, according to the Court the term injured party i
term that covers: victims (direct and indirect); potential victims: ths ‘
of the victims who are not recognised as victims in the jUdgment)- the
of the victims as successors/heirs; dependents; and members (;f CC
The cases of lz Cantuta and Kimel challenge such a structure, g5 tl(z
that “injured parties’ are only the victims of violations of the ACHR
by the Court, and no one else.’? -
This recent change jeopardises one of the most valuable contriby
Court has made to reparations for gross human rights violations unde
tional law. Indeed, the combination of the concepts ‘victim’ and ‘in'u;
for the purposes of reparations places the work of the Court ahead Of}th .
of the Basic Principles and closer to the understanding of the UN C(:;

med, will not be binding on States as are those of the IACtHR in relation
cries that have ratified the ACHR and accepted the jurisdiction of the
From this point of view, the current approach of the IACtHR is more
cant. It is one of the few regional human rights courts that exist in the
and certainly the only one that has taken very seriously the obligation to
fair and adequate reparations to those who have suffered gross human
jolations. This is all the more remarkable if it is remembered that the
is doing so despite the permanent challenges and complaints of States over
. the Court has jurisdiction.
is chapter has also drawn attention to the intrinsic relationship that exists
en concepts such as ‘victim’ and ‘injured party’ and the use of presumptions
on Disappearances. Indeed, as already note 4 the Bas \ santum. It has been noted that while the Court lacked an enlarged concept
ces. Indee e inci .1 .1 - .
victims anv individual d’/ collecti):/e or ’ hamc Principles cons tim (covering direct and indirect victims), the Court used presumptions to
vi or son, ; . . .
h Y v an cove persons who suffer different der as injured parties some members of the next of kin of a direct victim of
arm as a result of gross human rights violations or of serious viol i jolati is rei lex el
h itarian | . h atio human rights violations. This reiterates that more complex elements than
umanitarian law but conditions the treatment of others such as n £l e . .. . . .
dependents to domestic law and to the appropri ¢ ext o cre definition of victim or injured party are at stake when the identification
mestic law a riateness . . . .
dichot £ ini  and Sicti APPIop of such treatmen taking place. The JACtHR has contributed greatly to international
otomy of ‘injured party’ and victum' goes beyond the Basic Principles lishi . h and a flexibl d di f
iders that th - of di 2 ples y establishing a very creative approach and 2 exible understanding o
considers that the next of kin of direct victims of gross human rights vioi : i i iabili iohts vi
are also victims (at least those members of the nuclear f & ola ' ntiary matters in relation to State liability when gross human rights viola-
e se nu i L .
could exist if dul ast o J that other memb N e; rhamlly) > that depen are at stake. The very nature of such violations demands this approach or
roven and tha ers of t ; - . .
also be victims aZcf conally injured partics. Th Iﬁi éxlt_;.nded family unity and lack of reparations for harm suffered would be the rule at the inter-
exception es. The . . i . .
tion i d oxeep y i) F ki P tHR does not ¢ ional level in addition to that of the domestic systems. Therefore, it should be
on its understanding of the next of kin to what a state party to the AC etted that the C despi h 1l kn b has decided
considers them to be under domestic law. Equally, the C retted that the fourt, despite SUEY e own approach, has ecided o
L . nestic faw, THaTy, the ourt has extended. ve to a more rigid system of standards and burdens of proof as seen in the case
concept of victim to ‘indirect victims of arbitrary killings, disappearances
inhuman treatment/arbitrary detention without distinctions based on whet
the direct victim of a gross human rights violation is still alive. ‘
The UNCPPED, contains the most generous concept of victims of enfor
disappearances. It does not restrict the treatment of a person as a victim to th
direct victim or to the next of kin. It provides that “... any individual who
suffered harm as the direct result of an enforced disappearance” could claim to b
a victim. Certainly, the Convention appears to go even beyond the TACtH
jurisprudence, at least in what refers to disappearances. However it is still to
early to anticipate the understanding that the UNCPPED will have once th
Convention enters into force and the Committee on Enforced Disappearanc
produces an authoritative interpretation of article 24.1 of the Conventio
Nevertheless, even if the Committee will interpret the words “direct result” i
flexible terms, the Committee is not a Court. The views of the Committee, even

n connection to this, the Court and its users should bear in mind that
ough the Court should guarantee equality of arms and fair procedures for
th parties in any case, the parties before each case do not have the same standi
practical terms as the situation of an alleged victim is notoriously different
m that of the State.'¥” Such imbalance has to be corrected with the adoption

This is a notorious fact. Most persons who suffer the consequences of gross human rights viola-
tions in the hemisphere are persons without economic means to engage in a legal case domesti-
cally and even less at the international level. Further, States do not have in place good legat aid
systems for such persons and, in many cases, such affected persons do not even know that they
can tutn to the OAS system for the protection of their rights when domestic remedies are inad-
equate and/or ineffective. These are just some of the issues that should be borne in mind when
the argument that the right of defence of the State might be breached because the Court adopts
a victim oriented approach. See, for instance, IACommHR, Access to Justice for Women Victims
of Violence in the Americas, OEA/Ser.L/V/TI/doc.68, 20 January 2007, available at: www.cidh
.org/women/Access07/tocaccess.htm and the Report on Access to Justice a5 a Guarantee of
Economic, Social and Cultural Rights: A Review of the Standards Adopted by the Inter-American
System of Human Rights, OFA/Ser.L/V/N1.129.Doc.4, 7 September 2007, available at: www

136 [ 4 . . .
Cantuta, interpretarion of the judgment, supra n. 25 and 116. .cidh.org/pdf%ZOﬁles/ACCESS%20TO%20]USTICE%20DESC.pdE
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of a flexible i
o o .approachl, for instance, to issues such ag the idendificatio £
» more importantly, to the i "
. award of reparati i (
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of possible injured parti o
: ties that have not bee
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~case, the Court acknowledped
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: Finally, it is important to note that the

; © terms victim/injured party has not be

ace‘dlﬁrerent challenges: from normatjve

mative ones, the author has shown how
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o i .
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tablish a clear correlation between the standing of victims
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achievements of the Court in def
en an easy job as the Court has ha,
to political ones. In relation to the

the Rules of Procedure of the Court v

Introduction

issue of reparation for gross violations of human rights law and international
anitarian law has been placed firmly under the scrutiny of the International
ourt of Justice (IC]) in recent years. Three cases in particular have brought
uestions regarding reparation to increased prominence in the jurisprudence of
e Court. These include Democratic Republic of the Congo v. Uganda, the Bosnia-
enocide case and the Wz/l advisory opinion.' In particular, the findings by the
ourt in the first of these cases indicate some of the many difficult issues which
Court’s eyes to ise in respect of reparation for gross violations of human rights law and human-
arian law. In that case the ICJ found in paragraph four of the judgment’s
spositif that:

d, it is possi
their next of

.:..Uganda, by the conduct of its armed forces, which committed acts of killing,
_ torture and other forms of inhumane treatment of the Congolese civilian popula-
tion, destroyed villages and civilian buildings, failed to distinguish between civilian
and military targets and to protect the civilian population in fighting with other
combatanis, trained child soldiers, incited ethnic conflicr and failed to take meas-
ures to put an end to such conflict as well as by its failure, as an occupying Power, to
take measures to respect and ensure respect for human rights and international
humanitarian law in Ituri discrice, violated its obligations under international
human rights law and international humanirarian law.?
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