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Abstract

Over the years, the United Nations Committee on Economic, Social
and Cultural Rights has indicated that the International Covenant on
Economic, Social and Cultural Rights (ICESCR) may have an effect
beyond the borders of States Parties, meaning that states may be
bound by their obligations under the treaty when acting extraterrito-
rially. The present contribution aims at researching the use of the
notion of the extraterritorial scope of the ICESCR in the documents
adopted by the Committee, such as General Comments, Statements and
Concluding Observations. The article concludes that, although the
Committee did introduce some basic notions, it has never clarified at
length, in-depth and systematically the notion of the extraterritorial
scope of State Parties’ obligations from a conceptual perspective. There
is therefore a need for the Committee to further develop the notion of
the international scope and application of the ICESCR, for example, by
holding a day of general discussion and adopting a key document on
this topic which should contain concrete guidance to States Parties.
The present article provides examples of questions and issues that are
relevant in order to gain a more coherent understanding of the extrater-
ritorial scope of the ICESCR from a legal point of view.
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1 Introduction

Realisation of economic, social and cultural rights (‘esc rights’) essentially has
a territorial scope: it normally takes place on the territory of states. On 1
October 2010, 160 states had ratified or acceded to the International Covenant
on Economic, Social and Cultural Rights (ICESCR)," which is the main univer-
sal treaty protecting these rights. A State Party is under an obligation to take
all appropriate measures to progressively realise the esc rights listed in the
treaty (Article 2(1)). However, states do not exist in isolation. As members of
the community of states they are dependent on international cooperation to
cope with problems that go beyond national borders. The need for international
cooperation as a key principle of present-day life comes very much to the fore
in the era of globalisation in which we live. The process of globalisation is
crucial for a proper understanding of the international dimensions of the
realisation of esc rights. Globalisation as an economic and social phenomenon
is characterised by an increase in international transactions between a grow-
ing number of actors, such as companies, individuals (patterns of worldwide
migration), international governmental organisations, non-governmental
organisations (NGOs) and states. Also, the nature of involvement of actors in
this process is changing: we witness an increase in the role and responsibilities
of private actors in economic life; a diminishing role of the state (with trends
towards privatisation); and a stronger involvement of international govern-
mental organisations and international market forces in the economic and
financial policies of states (with financial and economic austerity and adjust-
ment programmes propagated by the International Monetary Fund (IMF) and
the World Bank).? The process of economic globalisation has also led to an un-
equal distribution of the positive effects of globalisation between people living
in the North and those in the South.” In other words, the realisation of esc
rights increasingly has international dimensions.*

Furthermore, since the end of the Second World War the nature of interna-
tional law has changed dramatically. Not only did a law of cooperation between

1 1966,993 UNTS 3.

2 See The World Commission on the Social Dimension of Globalization, A Fair Globalization:
Creating Opportunities for All (Geneva: ILO, April 2004), available at: http://www.ilo.org/
public/english/wcsdg/docs/report.pdf [last accessed 22 November 2010].

3 Sen, ‘Ten Theses on Globalization, Los Angeles Times, 17 July 2001.

4  See, for example, Kinley, Civilising Globalisation — Human Rights and the Global Economy
(Cambridge: Cambridge University Press, 2009).
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states develop next to the law of co-existence,” but also the more recent process
of globalisation led to a trend towards a wider interpretation of traditionally
territorial related concepts, such as jurisdiction and national sovereignty in
matters of human rights.® What then is the relationship between developments
towards globalisation and the universal protection of esc rights? The UN
Committee on Economic, Social and Cultural Rights (‘the Committee’) has
noted that in itself globalisation as a social phenomenon is not incompatible
with the idea of social, economic and cultural rights. However, ‘taken to-
gether. .. and if not complemented by appropriate additional policies, global-
isation risks downgrading the central place accorded to human rights by the
Charter of the United Nations and the International Bill of Human Rights in
particular.” In other words, the changed (and changing) nature and pattern
of economic and financial transactions worldwide may jeopardise the enjoy-
ment of esc rights in many countries. The challenge then is to make the
ICESCR fit the era of globalisation: to reach beyond traditional concepts of
state sovereignty in order to provide for international solidarity and achieve
global justice. At the time the treaty was drafted, only states were the principal
actors on the international plane. The role of the state as the principal actor re-
sponsible and accountable for the realisation of these rights is still paramount,
but other actors (such as international organisations and companies) may
also have an impact on the actual enjoyment or lack of enjoyment of these
rights. The question then is how the state, as a State Party to the ICESCR, can
be held responsible for the conduct of these non-state actors who often act
extraterritorially, or whose conduct has extraterritorial effects. For example, if
the World Bank intends to financially support the construction of a dam in a
developing country, and if as a consequence of this project indigenous people
face eviction from their land and homes, does a Western donor state have an
obligation under human rights law to oppose approval of this project by the
competent body of the World Bank? Also, the state itself is an actor that in-
creasingly acts outside its own territory. Such conduct may have human
rights effects in another country. Does the state have human rights obligations
due to an extraterritorial application of the ICESCR? What does international
human rights law have to say about this?

The present contribution aims at researching the use of the notion of the
extraterritorial scope of the ICESCR in the work of the Committee. Over the

5  For an early description of this development, see Friedmann, ‘The Changing Structure of
International Law’ (1969) 127-11 Recueil des Cours de [Académie de Droit International de la
Haye 91.

6  Coomans and Kamminga (eds), Extraterritorial Application of Human Rights Treaties (Antwerp:
Intersentia, 2004); and Skogly, Beyond National Borders: States’ Human Rights Obligations in
International Cooperation (Antwerp: Intersentia, 2006).

7  Statement adopted by the Committee on Economic, Social and Cultural Rights at its eight-
eenth session on globalisation and its impact on the enjoyment of economic, social and cul-
tural rights, 15 May 1998, E/C.12/1998/26, at para 515(3).
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years, the Committee has indicated that the ICESCR may have an effect beyond
the borders of States Parties, meaning that states may be bound by their obliga-
tions under the treaty when acting extraterritorially. This idea has been de-
veloped cautiously, but progressively in the General Comments, the
Statements and Concluding Observations adopted by the Committee. The pre-
sent contribution will study how the Committee has used this notion in
its work. It will also analyse the terminology applied by the Committee
to label the extraterritorial reach of the ICESCR. It will distinguish between
different dimensions of the extraterritorial application of the ICESCR (for ex-
ample, in a situation of occupation) and actors (states, transnational corpor-
ations, international organisations, states as members of international
organisations) that are relevant in this context. The method used for research-
ing this subject is a content analysis of the texts adopted by the Committee in
the framework of the State reporting procedure. These include General
Comments, Statements and Concluding Observations and other relevant
ICESCR related documents.

It should be pointed out that, generally speaking, the reporting procedure is
not a very appropriate mechanism for discussing concrete cases of extraterri-
torial state conduct, because it normally deals with the general situation of
esc rights in a State Party. Also State Reports do not contain information on
this issue; it may be assumed that states are not very willing to provide infor-
mation on extraterritorial activities which may give rise to criticism from a
human rights perspective. It should be noted, however, that the Guidelines on
Reporting do not invite states to submit information on this. The new, revised
Guidelines adopted by the Committee in November 2008, are quite poor on
the extraterritorial dimensions of State Parties’ actions.® Also, the lists of
issues drafted by the Committee in preparation of the oral examination of
State Reports are quite minimal on this aspect. As a consequence, it is difficult
for the Committee to make specific recommendations in the Concluding
Observations. One suggestion to improve this would be to have more alterna-
tive information on extraterritorial state conduct available from NGOs, to be
submitted as parallel reports to the Committee. So far, there are only a few ex-
amples of such NGO reports.”

8  Guidelines on Treaty-Specific Documents to be submitted by States Parties under Articles 16
and 17 ICESCR, 24 March 2009, E/C.12/2008/2.

9  See Windfuhr, Compliance of Germany with its International Obligations under the ICESCR —
Special Focus: The Right to Adequate Food (Heidelberg/Bonn/Stuggart: FIAN, EED and Brot fiir
die Welt, 2001); Hausmann Kiinnemann, Germany’s Extraterritorial Human Rights Obligations
— Introduction and Six Case Studies (Heidelberg/Bonn/Stuttgart : FIAN, EED and Brot fiir die
Welt, 2006); and Hausmann, Germanys Extraterritorial Human Rights Obligations in
Multilateral Development Banks — Introduction and Case Study of Three Projects in Chad, Ghana
and Pakistan (Heidelberg/Bonn/Stuttgart FIAN, EED and Brot fiir die Welt, 2006); and
Coalition of Belgian Civil Society for Economic, Social and Cultural Rights, Joint Parallel
Report - Compliance of Belgium with its Obligations under the International Covenant on
Economic, Social and Cultural Rights, Part II, 24 July 2007, E/C.12/BEL/NGO/3. See also FIDH
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2 Extraterritorial Scope of Human Rights Treaties:
General Observations

As a general rule, states have obligations towards individuals who are on the
territory or within their jurisdiction. This is a key clause of leading treaties on
civil and political rights."” The extraterritorial scope of obligations is an excep-
tion to that general rule and has been recognized and interpreted by a
number of human rights supervisory bodies."' The extraterritorial scope of a
human rights treaty would apply in cases where people residing in another
country are within the jurisdiction of a foreign state as a result of such a
state’s extraterritorial acts or omissions. This would be the case when a foreign
state exercises effective control over a person or over territory in another
state, for example, when a person is arrested by foreign troops or part of the
territory of a state has been occupied by another state.'” Article 2(1) of the
ICESCR does not have a jurisdiction clause. What does this omission mean for
the protection of esc rights in an extraterritorial context?™® Would it mean
that there is a protection gap in situations where the extraterritorial conduct
of one state affects the esc rights of people living in another state, because
these persons are not within the jurisdiction of the foreign state? It is import-
ant in this respect to distinguish between the concept of jurisdiction and the
notion of state responsibility. Jurisdiction is about entitlements to act (is it

and Kenyan Human Rights Commission, Economic Development or Human Rights — Assessing
the Impact of Kenya's Trade and Investment Policies and Agreements on Human Rights (Paris/
Nairobi, 2008), available at: http://www.fidh.org [last accessed 22 November 2010].

10 Compare Article 1, Convention for the Protection of Human Rights and Fundamental
Freedoms 1950, ETS 5, 213 UNTS 221; Article 2(1) International Covenant on Civil and
Political Rights 1966, 999 UNTS 171; and Article 1, American Convention on Human Rights
1969, 1144 UNTS 123.

11 The European Court of Human Rights, the Human Rights Committee, the Inter-American
Commission on Human Rights and the Committee against Torture.

12 For an extensive discussion of the case law of international human rights supervisory bodies,
see Gondek, The Reach of Human Rights in a Globalising World: Extraterritorial Application of
Human Rights Treaties (Antwerp: Intersentia, 2009).

13 It is interesting to note that the Optional Protocol to the ICESCR, adopted on 10 December
2008, which provides for a complaints procedure, does include the term ‘jurisdiction’ in
Article 2 on who has the right to submit a communication. The relevant part of that provi-
sion reads: ‘Communications may be submitted by or on behalf of individuals or groups of in-
dividuals, under the jurisdiction of a State Party, claiming to be victims of a violation of any
of the economic, social and cultural rights set forth in the Covenant by that State Party. See
Optional Protocol to the ICESCR, GA/Res. 63/117, 10 December 2008, A/RES/63/117. It has
been argued by some that there was no reason to include a jurisdictional limitation clause
in the Protocol because the ICESCR does not use that term. However, that would be a devi-
ation from the wording of other international complaints procedures and completely un-
acceptable for states, because it would be open to anyone to lodge a complaint against any
State Party to the Protocol, no matter whether such a person is within the jurisdiction of
that State: see Inter-American Institute of Human Rights and International Commission of
Jurists, Commentary on the Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights (Costa Rica/Geneva: Inter-American Institute for Human Rights/Sida,
2010) at 51-2.
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lawful for a state to act outside its borders?), while state responsibility is about
obligations incurred when a state does or does not act (the legal consequences
of extraterritorial conduct)."* In the era of globalization international inter-
course between states has increased tremendously, such as in the areas of
trade, development, investments and military cooperation. The overarching
notion underlying such activities is the principle of international cooperation.
Normally speaking, states have a right to engage in such bilateral or interna-
tional activities (jurisdictional dimension), as long as they comply with general
rules of international law, for example the non-use of force and respect for
human rights. The state responsibility dimension comes into play when the ac-
tions or omissions of a state beyond its national border are contrary to its obli-
gations under human rights treaties, that is where they negatively affect/
harm the esc rights of persons residing in another country.> Another compli-
cating factor with respect to the use of the jurisdiction concept in the area of
esc rights is that it is quite hard to think of cases or situations, with the excep-
tion of a situation of occupation, in which a state exercises effective control
over persons or territory abroad. For example, if a donor state is engaged in a
development cooperation project, such a state is not the only duty bearer.
Usually, the national state is engaged as well, and there may be NGOs involved
in carrying out the project. There are thus multiple duty holders and conse-
quently shared responsibilities. In addition, the actions of the donor state may
certainly have an impact on the esc rights of people affected by the project,
but it would depend on the facts whether such an impact can be qualified as
exercising effective control over people or territory abroad. In addition, the
effect on the esc rights of the local residents should be defined more precisely
in terms of harm incurred and violations of rights.

The moral reasons for extraterritorial human rights obligations would in-
clude the idea that states cannot do abroad what they are prohibited from
doing at home, namely doing harm and/or violating rights of individuals. This
applies especially to negative obligations, meaning abstaining from conduct
which would violate rights of individuals through direct action by a foreign
state. Extraterritorial positive obligations to contribute directly and financially
to the realisation of esc rights may be justified by the argument that there is a
moral duty to alleviate human suffering and eliminate worldwide poverty.'®
Skogly and Gibney have argued that ‘the moral — but also legal — basis for
these (extraterritorial) obligations is really very simple: it is a matter of taking

14 Higgins, Problems & Process — International Law and How We Use It (Oxford: Clarendon Press,
1994) at 146; and Gondek, supra n 12 at 56 and 168.

15 Gondek, supra n 12 at 324.

16 For a discussion of different arguments, see Pogge, ‘Severe Poverty as a Human Rights
Violation, in Pogge (ed), Freedom from Poverty as a Human Right (Oxford: Oxford University
Press and UNESCO, 2007) 11.
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responsibility for one’s own actions or omissions.!” This seems to be a convin-
cing justification from the moral perspective, but from a legal point of view it
is not. What does ‘taking responsibility’ exactly mean from the legal perspec-
tive, and who is responsible for what? Some of these questions will be dis-
cussed hereafter.

3 The Approach of the Committee

A. The ICESCR and its International Dimension

Article 2(1) of the ICESCR refers to the obligation of every State Party

to take steps, individually and through international assistance and
cooperation, especially economic and technical, to the maximum of its
available resources, with a view to achieving progressively the full real-
isation of the rights recognised in the present Covenant by all appropriate
means. .. (emphasis added)

The ICESCR does not mention territory or jurisdiction as delimiting criteria for
the scope and application of the treaty'® Instead, it refers to the international
or transnational dimensions of the realisation of esc rights. Therefore it is sug-
gested that a certain extraterritorial (in the sense of international) scope was
intended by the drafters and is part of the treaty.'” This is also clear from the
Preamble of the Covenant which contains a reference to ‘the obligation of
States under the Charter of the United Nations to promote universal respect
for, and observance of, human rights and freedoms’ There was consequently
no need to limit explicitly the protection of esc rights to those people resident
in the territory of a State Party only.

A few other Articles of the Covenant also have an explicit international di-
mension. For example, Article 11(2) provides that State Parties shall take meas-
ures through international cooperation that are necessary to improve
methods of food production, conservation and distribution of food. In addition,

17  Skogly and Gibney, ‘Economic Rights and Extraterritorial Obligations, in Hertel and Minkler
(eds), Economic Rights — Conceptual, Measurement and Policy Issues (Cambridge: Cambridge
University Press, 2007) 267 at 268.

18 Compare Article 2(1) ICCPR which provides: ‘Each State Party to the present Covenant under-
takes to respect and to ensure to all individuals within its territory and subject to its jurisdiction
the rights recognized in the present Covenant ... (emphasis added). On the scope of this pro-
vision, see McGoldrick, ‘Extraterritorial Application of the International Covenant on Civil
and Political Rights, in Coomans and Kamminga, supra n 6 at 41.

19  See Craven, The International Covenant on Economic, Social and Cultural Rights — A Perspective
on its Development (Oxford: Clarendon Press, 1995) at 144. Craven quotes Cassin, who, at the
time of drafting the ICESCR, argued that ‘by providing for recourse to international cooper-
ation instead of allowing the enjoyment of rights to be put off, [the reference to international
cooperation] filled the gap between what States could in fact do and the steps they would
have to take to meet their obligations under the Covenant), 21 May 1951, E/CN.4/SR.216, at 6.
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State Parties shall take measures in order to ensure an equitable distribution of
world food supplies in relation to need, thereby taking into account the prob-
lems of food-importing and food-exporting countries. Articles 22 and 23 em-
phasise the important role of various forms of international action and
cooperation for the achievement of esc rights. However, there is no clear
understanding yet of the extraterritorial reach of the ICESCR. There is no case
law that could shed light on this question, because the new complaints proced-
ure under the Covenant has not yet entered into force.

The Committee began to develop its views on the extraterritorial reach of
the ICESCR in a number of General Comments that were adopted in the early
1990s.2° These Comments mainly dealt with the nature of States Parties’ obli-
gations resulting from the key provision of the Covenant, which is Article
2(1). A number of Statements on topical issues also contain references to the
notion of the international reach of the Covenant, such as the one on poverty
and economic, social and cultural rights.?! A number of General Comments
on substantive rights deal with the obligation of a State Party to regulate and
monitor the activities of transnational corporations based in that country who,
through their activities in other countries, may affect the rights of the local resi-
dents.”? In General Comments and Concluding Observations, the Committee
also calls upon States to take into account their obligations resulting from the
ICESCR as members of intergovernmental organisations, such as the IMF and
the World Bank. In addition, the Committee deals with the international scope
of the Covenant in its Concluding Observations when it calls upon states to allo-
cate 0.7% of their Gross National Product (GNP) to development cooperation.
Finally, the Committee occasionally discusses the extraterritorial application of
the Covenant in the framework of a situation of occupation of foreign territory
by a State Party. A case in point is the occupation of the Palestinian Territories
by Israel. These aspects will be discussed in detail below.

B. The Legal Basis for the Extraterritorial Scope of the ICESCR

In General Comment No 3 on the nature of State Parties’ obligations, adopted
in December 1990, the Committee for the first time dealt with the international
reach of the Covenant. It referred to the obligation of states included in
Article 2(1) ‘to take steps, individually and through international assistance
and cooperation, especially economic and technical aimed at the full

20 For example, General Comment No 3: The nature of States parties obligations (art. 2, para 1),
14 December 1990, E/1991/23; 1(1) IHRR 6 (1999).

21 Statement on Globalisation, supra n 7; Statement on Poverty and the International Covenant
on Economic, Social and Cultural Rights, 10 May 2001, E/C.12/2001/10; and Statement on
the World Food Crisis, 19 May 2008, E/C.12/2008/1.

22 For example, General Comment No 14: The right to highest attainable standard of health
(art. 12), 4 July 2000, E/C.12/2000/4; 8 THRR 1 (2001).
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realisation of economic, social and cultural rights. It is helpful to quote here
the relevant parts of this General Comment:

13. The Committee notes that the phrase to the maximum of its available
resources’ was intended by the drafters of the Covenant to refer to both
the resources existing within a State and those available from the inter-
national community through international cooperation and assistance.
Moreover, the essential role of such cooperation in facilitating the full
realization of the relevant rights is further underlined by the specific pro-
visions contained in articles 11, 15, 22 and 23. With respect to article 22
the Committee has already drawn attention, in General Comment 2
(1990), to some of the opportunities and responsibilities that exist in rela-
tion to international cooperation. Article 23 also specifically identifies
“the furnishing of technical assistance” as well as other activities, as
being among the means of “international action for the achievement of
the rights recognized. . ."

14. The Committee wishes to emphasize that in accordance with Articles
55 and 56 of the Charter of the United Nations, with well-established
principles of international law, and with the provisions of the Covenant
itself, international cooperation for development and thus for the realiza-
tion of economic, social and cultural rights is an obligation of all States.
It is particularly incumbent upon those States which are in a position to
assist others in this regard. The Committee notes in particular the im-
portance of the Declaration on the Right to Development adopted by the
General Assembly in its resolution 41/128 of 4 December 1986 and the
need for States parties to take full account of all of the principles recog-
nized therein. It emphasizes that, in the absence of an active programme
of international assistance and cooperation on the part of all those
States that are in a position to undertake one, the full realization of eco-
nomic, social and cultural rights will remain an unfulfilled aspiration in
many countries. In this respect, the Committee also recalls the terms of
its General Comment 2 (1990).

The focus of the Committee in these paragraphs is on the obligation of interna-
tional cooperation which is a duty for states under general international law.
Cooperation and assistance should be aimed at contributing to the realisation
of economic, social and cultural rights in other countries. One may assume
that cooperation and assistance entail positive measures requiring the alloca-
tion of resources. Note that the Committee does not distinguish between co-
operation and assistance. One would argue that cooperation is the wider term

23 ICESCR, General Comment No 3: supra n 20. For a more recent example, see General
Comment No 21: The right of everyone to take art in cultural life (art. 15, para 1(a)), 21
December 2009, E/C.12/GC/21; 17 THRR 608 (2010), at para 58.
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meaning a relationship providing for mutual advantages for the participating
states, while providing assistance is a unilateral act requiring efforts from one
state to the benefit of another state.** The latter is often in a dependent and
weak position. One could agree with Skogly who has argued that ‘international
assistance and cooperation’ in the meaning of the ICESCR goes beyond provid-
ing official development assistance and would include a wide area of subjects
on which states cooperate and assist each other.”

4 Dimensions of the Extraterritorial Scope of
the ICESCR

A. Sanctions

Multilateral sanctions, adopted by the United Nations Security Council under
Chapter VII of the Charter of the United Nations (‘the Charter’),*® give rise to
a special type of international coercive measure that may have serious human
rights effects in the target state. Usually, the purpose of such sanctions is to
force the government of the target State to change its conduct, or to punish
the government for its conduct that is in contravention of international law.
Often UN sanctions are a countermeasure against human rights abuses by a
regime, while at the same time sanctions may have a negative effect on the
human rights of the population, but these effects are intended or taken for
granted. The fact that sanctions may have a negative effect is part of the con-
cept; however, it is important to look at the acceptability of their effects from
a human rights perspective. In a way sanctions are indiscriminate, because
the sanctioning states have, or body has, no control over the target state. In a
study for the UN Sub-Commission on the Promotion and Protection of
Human Rights, Mr Bossuyt has pointed out, for example, that the UN sanctions
against Iraq have had deleterious effects on the living conditions of the Iraqi
people. Bossuyt was of the view that ‘the sanctions regime against Iraq has as
its clear purpose the deliberate infliction on the Iraqi people of conditions of
life . . . calculated to bring about its physical destruction in whole or in part.?”
This very critical study concludes that ‘sanctions regimes that clearly violate
international law, especially human rights and humanitarian law, need not be
respected. This is especially true when the imposers are clearly on notice

24 Craven, supra n 19 at 147.

25  Skogly, supra n 6 at 98.

26 1945, UNTS 993.

27 Bossuyt, Working Paper for the Commission on Human Rights Sub-Commission on the
Promotion and Protection of Human Rights, ‘The Adverse Consequences of Economic
Sanctions on the Enjoyment of Human Rights) 21 June 2000, E/CN.4/Sub.2/2000/33, at para
72.
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of those violations and have undertaken no effective modification!*® Some
authors have argued that as ‘a right of last resort’ states may reject
Security Council sanctions and refuse to implement them if there is a strong
case that the measures are illegal in the sense that they would violate interna-
tional law.? On the other hand, one could argue that the initial violation of
human rights by a regime is worse than the abuse through sanctions, and
that consequently sanctions as a response are legitimate.

The negative impact of sanctions on the economic, social and cultural rights
of the people living in the target state came very much to the fore when the hu-
manitarian consequences of sanctions imposed by the UN Security Council
on Iraq were disseminated widely in the world press. This case constituted an
important reason for the Committee to devote a General Comment on the rela-
tionship between economic sanctions and respect for economic, social and cul-
tural rights.* Sanctions imply a certain extraterritorial dimension of human
rights treaties, because the states that impose sanctions, seen as acts that may
have a human rights effect in the target state, are often bound themselves by
human rights standards included in these treaties. The Committee believes
that the provisions of the ICESCR ‘cannot be considered to be inoperative, or
in any way inapplicable, solely because a decision has been taken that consid-
erations of international peace and security warrant the imposition of sanc-
tions’?' In addition, the Committee is of the view that the key provisions of
the Charter dealing with human rights (Articles 1, 55 and 56) fully apply in
cases of sanctions.*? When imposing sanctions, the international community,
whether it be an international or regional organisation, an individual state or
a group of states, must do its utmost to guarantee the most essential elements
of the economic, social and cultural rights of the people of the target state.
This means that when designing sanctions, the human rights that may be af-
fected must be fully taken into account. In this respect, the Committee is of
the view that ‘when an external party takes upon itself even partial responsi-
bility for the situation within a country (whether under Chapter VII of the
Charter or otherwise), it also unavoidably assumes a responsibility to do all
within its powers to protect the economic, social and cultural rights of the af-
fected population’®® For example, in its General Comment on the right to the
highest attainable standard of health, the Committee said that ‘States parties

28 Ibid. at para 109.

29 De Wet, ‘Human Rights Limitations to Economic Enforcement Measures Under Article 41 of
the United Nations Charter and the Iraqi Sanctions Regime' (2001) 14 Leiden Journal of
International Law 277 at 280.

30 See General Comment No 8: The relationship between economic sanctions and respect for
economic and social rights, 4 December 1997, E/C.12/1997/8; 5 THRR 302 (1998).

31 Ibid. at para 7.

32 Ibid. at para 1. See also Craven, ‘Human Rights in the Realm of Order: Sanctions and
Extraterritoriality’, in Coomans and Kamminga, supra n 6 at 233; and De Wet, supra n 29.

33  General Comment No 8, supra n 30 at para 13.
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should refrain at all times from imposing embargoes or similar measures re-
stricting the supply of another state with adequate medicines and medical
equipment’.>* This clear position by the Committee may be interpreted as an
implicit recognition of extraterritorial human rights obligations in the area of
esc rights. In addition to this, the human rights effects of the implementation
of sanctions should be monitored. Finally, the entity that imposes the sanctions
has an obligation to respond ‘to any disproportionate suffering experienced by
vulnerable groups within the targeted country’>> One could argue that the ap-
plication of the principle of proportionality would imply that ‘collateral
damage’ in the context of sanctions must be avoided, meaning that the UN
Security Council would be barred from limiting the core content of esc rights,
that is minimum essential levels of each of the rights which must be secured
under all circumstances.’® This requirement may also imply the choice for
‘smart’ sanctions specifically aimed at those whose behaviour the international
community wants to change.”” The Committee makes it clear that also the
state which has been targeted by sanctions continues to have obligations to
realise esc rights for its citizens.*® These obligations do not wane because of
the sanctions. The Committee recognises that sanctions may constitute a
lawful response by the international community to unlawful acts of the gov-
ernment of the targeted state. However, ‘the lawlessness of one kind should
not be met by lawlessness of another kind which pays no heed to the funda-
mental rights that underlie and give legitimacy to any such collective
action’® This final sentence implies that the Committee is of the view that
sanctions that violate the economic, social and cultural rights of the people
living in the targeted state may lack legitimacy.

The Committee does not explicitly qualify sanctions imposed by the interna-
tional community on a state as acts giving rise to the exterritorial application
of the ICESCR. However, it is obvious that this is actually what it is all about.
The language used by the Committee in General Comment No 8 is overall
mandatory: it uses strong wording, such as ‘must’and ‘obligation’ It also refers
to the general obligations of Member States of the UN under the Charter. The
Committee does not discuss the relationship between obligations resulting
from the Charter and those emanating from other treaties as provided for in
Article 103 of the Charter. The latter provision provides for a superior status
for obligations resulting from the Charter over other sources of obligations.
However, obligations resulting from the Charter include both decisions to im-
plement sanctions of the Security Council (Article 48) and the obligation to

34 General Comment No 14, supra n 22 at para 41.

35 General Comment No 8, supra n 30 at para 14.

36  General Comment No 3, supra n 20 at para 10. On the application of the proportionality test to
economic sanctions, see De Wet, supra n 29 at 293—-6.

37  See General Comment No 8, supra n 30 at para 12.

38 Ibid. at para 10.

39 Ibid. at para 16.
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respect and promote human rights (Articles 55 and 56). The Committee limits
itself to stipulating that ‘sanctions, whatever the circumstances, should
always take full account of the provisions of the International Covenant on
Economic, Social and Cultural Rights'*° It should be noticed, however, that
the language used in this sentence is not very strong.

B. Military Occupation

One type of situation where the extraterritorial application of the ICESCR has
been discussed explicitly and at length by the Committee is that of military oc-
cupation. This entails a situation where one state occupies (parts of) the terri-
tory of another state with the former state having ratified the Covenant. The
relevant question to be answered is whether the occupying state is under a
legal obligation to observe the economic, social and cultural rights of the
people that reside in the territory that is occupied. It is beyond question that
international humanitarian law applies in such types of situations, in particu-
lar the Fourth Geneva Convention Relative to the Protection of Civilian
Persons in Time of War of 1949.*! This question has been dealt with extensively
by the Committee when it discussed the State reports of Israel. Is Israel under
a legal obligation to comply with its obligations under the ICESCR with respect
to the Occupied Palestinian Territories (the West Bank and the Gaza Strip)?*>
In its first report, Israel failed to submit information on the realisation of the
economic, social and cultural rights of the Palestinians who lived in the
Occupied Territories.**> The Government of Israel had only included informa-
tion in the report on the enjoyment of these rights by Israeli settlers in the
Occupied Territories. The Committee was of the view that ‘the State’s obliga-
tions under the Covenant apply to all territories and populations under its ef-
fective control.** The Committee concluded that the measures taken by Israel
in the Occupied Territories had resulted in widespread violations of the eco-
nomic, social and cultural rights of the Palestinians as a consequence of, for
example, closures.*> Upon the request of the Committee, the Government of
Israel submitted additional information on the realisation of economic, social

40 Ibid. at para 1.

41 12 August 1949, 75 UNTS 287.

42 See the report by Al-Haq, The Applicability of Human Rights Law to Occupied Territories: The Case
of the Occupied Palestinian Territories (Ramallah: Al Haq, 2003); and Dennis, Application of
Human Rights Treaties Extraterritorially in Times of Armed Conflict and Military
Occupation’ (2005) 99 American Journal of International Law 119.

43 Initial Report submitted by Israel under Articles 16 and 17 ICESCR, 28 November 1997,
£/1990/5/Add.39.

44  Concluding Observations regarding Israel’s Initial Report, 4 December 1998, E.C.12/1/Add.27,
at para 8.

45 Ibid. at paras 17-22.
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and cultural rights.*® In that document, Israel clearly stated that it ‘has con-
sistently maintained that the Covenant does not apply to areas that are not
subject to its sovereign territory and jurisdiction’.*” The Government of Israel
distinguished between international human rights law and international hu-
manitarian law. In its view only the latter applies in the Occupied Palestinian
Territories. In addition, the Israeli Government argued that powers and respon-
sibilities in all civil spheres had been transferred to the Palestinian Council,
including those relating to the realisation of economic, social and cultural
rights. In its view, ‘Israel cannot be internationally responsible for ensuring
the rights under the ICESCR in these areas.*® However, Israel admits that
some powers and responsibilities ‘continue to be exercised by Israel in the
West Bank and Gaza Strip, according to agreements reached with the
Palestinians.*® In its Concluding Observations on the additional report sub-
mitted by Israel, the Committee rejected the distinction made by Israel between
human rights law and humanitarian law. It was of the view that even during
armed conflict fundamental (economic, social and cultural) rights must be re-
spected by the occupying power.>®

In its second periodic report, Israel, again, failed to submit information on
the living conditions of people, other than Israeli settlers, in the Occupied
Territories.”’ During the oral examination of the report the Israeli delegation
said that the reason for this omission was the fact that the ICESCR related to
fields for which powers and responsibilities had been transferred from Israel
to the Palestinian Authority in 1994. In addition, the government was of the
view that the ICESCR was a specific, territorially bound treaty that did not
apply to areas outside the national territory of a State Party. Israel did not exer-
cise effective control over those territories.> In its Concluding Observations
the Committee held the opposite view. It reaffirmed its previous position that
‘the State party’s obligations under the Covenant apply to all territories under
its effective control. In the view of the Committee this meant that Israel was
called upon to give full effect to its ICESCR obligations in the Occupied
Territories. In practice, this entails, as a matter of priority, an obligation to
undertake to ensure safe passage at checkpoints for Palestinian medical staff
and people seeking medical treatment, the unhampered flow of medical food-
stuffs and supplies, free movement to places of employment, free access

46 Israel, Additional information submitted by State Parities to the Covenant following the con-
sideration of their reports by the Committee on Economic and Social and Cultural Rights, 14
May 2001, E/1989/5/Add.14.

47 1Ibid. at para 2.

48 Ibid. at para 3.

49 Ibid. at para 5.

50 Concluding Observations on the additional information submitted by Israel, 31 August 2001,
E/C.12/1/Add.69, at para 12.

51 Second periodic report submitted by Israel under Articles 16 and 17 ICESCR, 16 October 2001,
E/1990/6/Add.32.

52 Summary Record of the 18th Meeting, 4 June 2003, E/C.12/2003/SR.18, at paras 22—4.
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to land and water resources and the safe conduct of students and teachers
to and from schools. The Committee also strongly urged Israel to take
immediate steps to ensure equitable access to and distribution of water to all
populations living in the Occupied Territories, including the full and equal par-
ticipation of all parties in the process of water management, extraction and
distribution.’?

From the above, it is clear that from the Committee’s point of view what is
decisive for the extraterritorial application of the ICESCR in a situation of mili-
tary occupation is the exercise of effective control over foreign territory, and ef-
fective control over populations residing in a foreign territorial entity. The
Committee does not explain what the criterion of ‘exercise of effective control
exactly means. The Israeli/Palestinian case reaffirms that under military occu-
pation the occupying power exercises such effective control. However, the
Committee does not explain what type of obligations Israel has in the terri-
tories over which it exercises effective control. Is it only obligations to respect,
meaning obligations not to interfere in the free enjoyment of rights and free-
doms of the Palestinian people? Or do obligations also include more positive
ones, such as obligations to protect and to fulfil? One gets the impression that
the Committee mainly thinks of duties to respect, but positive duties may be
included as well, such as the obligation to ensure equitable access to and distri-
bution of water to all populations living in the Occupied Territories. However,
a detailed and in-depth legal analysis by the Committee of the different types
of ICESCR obligations lying upon a State Party when such a State occupies for-
eign territory is missing.

It is quite remarkable that the occupation of the Palestinian Territories is the
only case of military occupation and the extraterritorial reach of the ICESCR
discussed so far by the Committee. It has ignored the military occupation of
parts of Iraq and Afghanistan by military forces of the United Kingdom and
the effects this occupation may have on the enjoyment of esc rights, for ex-
ample the right to have access to basic services, such as water, electricity, the
right to adequate housing and the right to have access to health care facilities.
During the 2009 examination of the UK State Report, the Committee did not

53  Concluding Observations on the second periodic report of Israel, 23 May 2003, E/C.12/1/Add.
90, at paras 31, 35, 40 and 41; The International Court of Justice, in its Advisory Opinion on
the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory ICJ
Reports 2004 131 at paras 112 and 134, has said that the Palestinian territories have been
subject to Israel’s territorial jurisdiction as an occupying power. On this basis Israel is bound
by the provisions of the ICESCR in these territories. In its most recent Concluding
Observations on the examination of the Israeli periodic State Report under the ICCPR, the
Human Rights Committee said that the provisions of that Covenant apply to the benefit of
the population of the Occupied Territories, including the Gaza Strip, for all conduct by the
Israeli authorities or agents in those territories affecting the enjoyment of rights enshrined
in the ICCPR: see Concluding Observations of the Human Rights Committee regarding
Israel, 29 July 2010, CCPR/C/ISR/CO/3, at para 5.
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pay any attention to these country situations. This is in contrast to the ap-
proach of the Human Rights Committee (HRC) when it discussed the UK peri-
odic ICCPR Report in 2008. The HRC called upon the State Party to ‘state
clearly that the Covenant applies to all individuals who are subject to its juris-
diction or control'’>* This includes persons kept in detention facilities in Iraq
and Afghanistan. The Committee also ignored the situation of esc rights in
the Northern part of Cyprus, an area occupied by Turkish forces, when it
drew up its list of issues for the examination of the initial Turkish report on
the implementation of the ICESCR.>® The selective approach of the Committee
in dealing with situations of occupation in which State Parties are involved
seems to be rather unbalanced and biased against Israel.

C. International Assistance and Cooperation
(i) Concept, Framework and Application

The notion of ‘international cooperation’ may be characterized as a general
principle of international law. It is a cornerstone of international relations be-
tween states, such as in the economic and financial domain, in the area of
peace and security and also human rights.>® In Article 2(1) of the ICESCR the
term ‘international assistance and cooperation’ is used. This provision stipu-
lates that such assistance and cooperation should be especially ‘economic and
technical. Some guidance on the meaning and scope of this notion can be
found in other provisions of the ICESCR, in particular Article 11(1) and (2) on
international cooperation to achieve the right to be free from hunger, Article
15(4) on international cooperation and contacts in the field of science and cul-
ture, Article 22 on international measures to contribute to the effective imple-
mentation of the ICESCR and Article 23 on other forms of international
action, including the furnishing of technical assistance. The Revised
Guidelines for drawing up State Reports refer to the need that development co-
operation in which states are engaged should be directed, as a matter of prior-
ity, towards the promotion of economic, social and cultural rights.”” It thus
seems that in the view of the Committee, development cooperation is part of

54 HRC, Concluding Observations regarding the United Kingdom of Great Britain and Northern
Ireland, 18 July 2008, CCPR/C/GBR/CO/6, at para 14.

55 List of Issues on Turkey, 14 June 2010, E/C.12/TUR/Q/1.

56 See Article 1(3) Charter of the United Nations; and Declaration on Principles of International
Law concerning Friendly Relations and Cooperation among States in accordance with the
Charter of the United Nations, 24 October 1970, GA Res 2625. See also Skogly, supra n 6 at
17-8; and Gondek, supra n 12 at 316—24.

57 Revised Guidelines regarding the form and contents of reports to be submitted by States par-
ties under Articles 16 and 17 of the ICESCR, 17 June 1991, E/C.12/1991/1. In the latest, revised
version of the Guidelines for Reporting, this reference to the priority orientation of interna-
tional and technical assistance and cooperation has been deleted. The new text now reads:
‘Indicate the impact of international economic and technical assistance and cooperation,

TTOZ ‘2 AINC UO souewNH SOYdaI8Q Sp BuBILBWEISIU| 810D Te B10°S[euInolpIojxo |y wolj papeojumoq


http://hrlr.oxfordjournals.org/

International Covenant on Economic, Social and Cultural Rights 17

‘international assistance and cooperation’ The idea is that States that have the
resources to engage in international cooperation and to assist, have a duty to
do so. However, in the view of one Committee member, ‘a distinction had to be
made between international cooperation and assistance — which was a legal
obligation under Article 2(1) of the ICESCR — and development cooperation’.>®
Notwithstanding the fact that international cooperation can be seen as a
legal obligation under the Covenant, the Committee so far has not dealt with
it in terms of violations, meaning that it has not identified a breach of the obli-
gation to engage in international cooperation.59 During the negotiations
about an Optional Protocol to the ICESCR, providing for a complaints proced-
ure, a number of Western States held the view that international cooperation
and assistance may be an important moral obligation, but not a legal one.
They emphasised the primary responsibility of the domestic state to realise
esc rights. On the other hand, states from the South maintained that interna-
tional cooperation and assistance does have the status of a legal obligation.®”
The idea that realisation of esc rights in a globalised world may be a matter of
shared responsibilities between countries, or may also be seen from the per-
spective of extraterritorial obligations, was not recognized by states. The focus
was, in contrast, on the notion of development cooperation only.®!

Obligations of actors other than states

An important dimension of international assistance and cooperation are the
activities of bodies and organisations that are directly or indirectly related to
the UN. These include the specialised agencies, such as the International
Labour Organisation (ILO), the Food and Agricultural Organisation (FAO),

whether received or provided by the State party, on the full realization of each of the
Covenant rights in the State party or, as the case may be, in other countries, especially de-
veloping countries’ See Guidelines on Treaty-Specific Documents, supra n 8 at para 9.

58 Committee Member Mr Eibe Riedel, Report of the Open-ended Working Group to consider op-
tions regarding the elaboration of an Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights on its third session, 14 March 2006, E/CN.4/2006/47,
at para 88.

59 Committee Member Mr Eibe Riedel, Report of the Open-ended Working Group to consider op-
tions regarding the elaboration of an Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights on its second session, 10 February 2005, E/CN.4/2005/
52, at para 63.

60 Commission on Human Rights, Report of the Open-ended Working Group to consider options
regarding the elaboration of an Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights on its third session, 14 March 2006, E/CN.4/2006/47,
at paras 77-86. Western states opposing international cooperation as a legal obligation
included Canada, Sweden, the United Kingdom, the Netherlands and Spain. States from the
South favouring international cooperation as a legal obligation included Angola, Egypt,
Ghana, Indonesia, Iran and Morocco.

61 Vandenbogaerde and Vandenhole, ‘The Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights: An Ex Ante Assessment of its Effectiveness in Light of
the Drafting Process’ (2010) 10 Human Rights Law Review 207 at 232.
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UNESCO, the World Health Organisation (WHO), the IMF and the World Bank.
In its General Comment No 2, the Committee emphasised that the activities of
these organisations in developing countries should be in accordance with
human rights, both civil and political rights and economic, social and cultural
rights.®* For example, international measures initiated by international finan-
cial institutions aimed at dealing with the debt crisis in developing countries
should take full account of the need to protect economic, social and cultural
rights in those countries, which may call for debt relief programmes.®®> Also
such organisations, while promoting measures of structural adjustment,
should ensure that such measures do not compromise the enjoyment of the
right to adequate housing.®* The Committee also called upon relevant interna-
tional organisations [UNESCO, ILO, the United Nations Children’s Fund
(UNICEF), the United Nations Development Programme (UNDP) and others] to
assist states in working out and implementing a detailed plan of action for the
progressive implementation of the right to compulsory and free primary educa-
tion in accordance with Article 14.°> More generally, the Committee called for
a renewed commitment to respect economic, social and cultural rights by
international organisations in their policies and programmes. For example,
the World Trade Organization (WTO) should devise appropriate methods to fa-
cilitate more systematic consideration of the impact upon human rights of
trade and investment policies.®®

Starting with the General Comment on the right to education, the
Committee included a new section on ‘Obligations of Actors Other than States’
which mainly focuses on the role of UN specialized agencies, in particular the
international financial institutions, and the WTO in contributing to the realiza-
tion of the ICESCR rights.”” The Committee does not explain what the legal
basis for such obligations is. It only refers to Articles 22 and 23 of the ICESCR
which may serve as a framework for the activities of these non-State actors,
but not as their legal basis. For the UN specialized agencies one could argue
that these organisations are subjects of international law and consequently
bound by general rules and principles of international law. These include the

62 General Comment No 2: International technical assistance measures (art. 22), 2 February
1990, E/1990/23; 1(1) ITHRR 3 (1995).

63 Ibid. at paras 6 and 9.

64 General Comment No 4: The right to adequate housing (art. 11(1)), 13 December 1991, E/1992/
23; 1(1) IHRR 9 (1995), at para 19. See also General Comment No 7: The right to adequate
housing (art. 11(1)): forced evictions, 20 May 1997, E/1998/22; 5 THRR 1 (1998), at paras 18
and 19.

65 General Comment No 11: Plan of action for primary education (art. 14), 10 May 1999, E/C.12/
1999/4; 6 IHRR 900 (1999), at para 11.

66 Statement on Globalization, supra n 7 at para 515(7).

67  See, for example, General Comment No 18: The right to work (art. 6), 24 November 2005, E/
C.12/GC/18; 13 THRR 625 (2006), at paras 52—4, focusing on the role of the ILO, private enter-
prises and trade unions. See also General Comment No 21, supra n 3 at para 76, focusing on
the role of UNESCO, WIPO, ILO, FAO and WHO.
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human rights provisions of the Charter (Articles 1, 55 and 56) and respect for
human rights and fundamental freedoms as a general principle of internation-
al law.°® The ICESCR can be seen as an authoritative interpretation of the
human rights provisions of the Charter.®® The WTO, however, is not a specia-
lised agency of the UN. Consequently it is not bound by the human rights pro-
visions of the Charter. WTO law on the one hand and international human
rights law on the other hand have a different focus and aim. WTO law primarily
aims at facilitating and promoting international trade, while the objective of
human rights law is to protect the human rights of individuals on the basis of
obligations taken up by states. These are thus separate bodies of law and the
interests of players in both fields of law often diverge. However, the WTO does
recognize that the process of trade liberalization should take into account
non-trade issues, for instance in the field of agriculture.”’ These non-trade
issues should include the protection of human rights concerns, such as the
freedom from hunger, access to adequate food and the continuous improve-
ment of living conditions laid down in Article 11 of the ICESCR. There is thus
a need to find flexible ways that would contribute to striking a fair balance be-
tween the interests protected by international trade law and international
human rights law.”*

International Obligations

In its General Comment on the right to adequate food, the Committee included
a separate section on ‘International Obligations’ for States Parties to the
ICESCR.”? This section dealt with obligations in the field of international co-
operation and assistance aimed at the full realisation of the right to adequate
food. The section distinguished between States Parties, states and international
organisations and the UN and other international organisations. The section
covers a number of issues relating to the international dimension and conse-
quences of food policies. The relevant parts deserve to be quoted here at length.

36. In the spirit of article 56 of the Charter of the United Nations, the spe-
cific provisions contained in articles 11, 2.1, and 23 of the Covenant and
the Rome Declaration of the World Food Summit, States parties should
recognize the essential role of international cooperation and comply

68  Skogly, supra n 6 at 133.

69 See Darrow, Between Light and Shadow: The World Bank, The International Monetary Fund and
International Human Rights Law (Oxford: Hart, 2003) at 126—-9 and 136-7.

70  Article 20 WTO Agreement on Agriculture, available at: http://www.wto.org/english/docs.e/
legale/14-ag.pdf [last accessed 22 November 2010].

71  See, for example, Mechlem, ‘Harmonizing Trade in Agriculture and Human Rights: Options
for the Integration of the Right to Food into the Agreement on Agriculture’ (2006) 10 Max
Planck Yearbook of United Nations Law 127.

72 General Comment No 12: The right to adequate food (art. 11), 12 May 1999, E/C12/1999/5; 6
ITHRR 902 (1999), at paras 36—41.
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with their commitment to take joint and separate action to achieve the
full realization of the right to adequate food. In implementing this com-
mitment, States parties should take steps to respect the enjoyment of
the right to food in other countries, to protect that right, to facilitate
access to food and to provide the necessary aid when required. States
parties should, in international agreements whenever relevant, ensure
that the right to adequate food is given due attention and consider the
development of further international legal instruments to that end.

37. States parties should refrain at all times from food embargoes or simi-
lar measures which endanger conditions for food production and access
to food in other countries. Food should never be used as an instrument
of political and economic pressure. In this regard, the Committee recalls
its position, stated in its General Comment No. 8, on the relationship be-
tween economic sanctions and respect for economic, social and cultural
rights.

38. States have a joint and individual responsibility, in accordance with
the Charter of the United Nations, to cooperate in providing disaster
relief and humanitarian assistance in times of emergency, including as-
sistance to refugees and internally displaced persons. . .. Priority in food
aid should be given to the most vulnerable populations.

39. Food aid should, as far as possible, be provided in ways which do not
adversely affect local producers and local markets, and should be orga-
nized in ways that facilitate the return to food self-reliance of the benefi-
ciaries. Such aid should be based on the needs of the intended
beneficiaries. Products included in international food trade or aid pro-
grammes must be safe and culturally acceptable to the recipient
population.

41. The international financial institutions, notably the International
Monetary Fund (IMF) and the World Bank, should pay greater attention
to the protection of the right to food in their lending policies and credit
agreements and in international measures to deal with the debt crisis.
Care should be taken, in line with the Committee’s General Comment
No. 2, paragraph 9, in any structural adjustment programme to ensure
that the right to food is protected.”

Paragraph 36 above identifies negative and positive international obligations
emanating from the right to food. It also calls for the protection of the right
to food in international agreements, for example, in the framework of the
WTO. This paragraph briefly touches upon the typology of state obligations ‘to
respect, to protect, to fulfil (facilitate and provide)’, used increasingly in the

73 Ibid. at paras 36, 37, 38, 39 and 41.
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debate on esc rights, but lacks elaboration. Paragraph 37 is in line with General
Comment No 8 on sanctions and the negative human rights obligations for
states resulting from this position. Paragraph 38 provides for positive obliga-
tions for states to provide relief to victims of disasters. Paragraph 39 essentially
contains a negative obligation that food aid and trade should respect the right
to an adequate standard of living of the local recipients. Finally, paragraph 41
calls upon the UN financial institutions to guarantee that their policies and
programmes do not violate the right to food. It is noteworthy in this respect
to mention that the UN Special Rapporteur on the Right to Food is also of the
view that the IMF, World Bank and WTO are bound by international law on
the right to food.”

Although the Committee does not use the term extraterritorial application
of the ICESCR, it is clear that this is essentially what is at stake. The
Committee defines the extraterritorial conduct in terms of obligations and
identifies a number of duty holders (states, international organisations). The
legal basis for these obligations is to be found in the UN Charter and several
provisions of the ICESCR. It has to be noted that the Committee uses recom-
mendatory language (‘should’) to characterise what states and organisations
are supposed to do. The Committee also refers to a commitment’ in this respect
in paragraph 36. This seems to be contrary to the nature of obligations as bind-
ing provisions.

This section on International Obligations served as a framework for subse-
quent General Comments adopted by the Committee. In the General Comment
on the right to health, the Committee added that there is a collective responsi-
bility for the international community to address the problem of diseases that
are easily transmissible beyond borders and that developed states have a spe-
cial responsibility and interest to assist poor states in this regard.”> It is not
clear what ‘collective responsibility’ would mean in this respect. Is it a respon-
sibility within the framework of the WHO, or perhaps a joint responsibility of
states to realise the Millennium Development Goals? Note that the Committee
here uses the term ‘responsibilities’, not obligations or commitments. A new
element that was included in the General Comment on the right to health re-
lates to the qualification of the failure of a state to take into account its legal
obligations regarding the right to health, when entering into bilateral or multi-
lateral agreements with other states, international organisations and multina-
tional corporations, as a violation of the obligation to respect.”® In order to
better structure and clarify the international obligations of states it would
have been advisable if the Committee had distinguished between the various

74  Report of the Special Rapporteur on the Right to Food, Jean Ziegler, 16 March 2006, E/CN.4/
2006/44, at para 41. See also, GA Res 60/165, The Right to Food, 16 December 2005, A/RES/
60/165.

75 General Comment No 14, supra n 22 at para 40.

76 Ibid. at para 50.
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types of obligations by applying and elaborating the typology to respect, to pro-
tect and to fulfil to an extraterritorial context.””

In the General Comment on the right to water the Committee stated that
states should not deprive another state from guaranteeing the right to water
to its residents, for example by diverting watercourses in a border area.”® It
also stressed that agreements on trade liberalization should not curtail or in-
hibit the capacity of a country to ensure the realisation of the right to water
for its residents.”” This would be the case when water services are privatised
and foreign companies become players in the domestic market of developing
countries which may lead to higher water fees for citizens. With respect to
trade agreements this recommendation is relevant for all the trading partners,
that is home countries of multinational companies and countries that host for-
eign companies. The latter countries have also been addressed by the
Committee. In the Concluding Observations on the initial report of Kenya, the
Committee recommended that the State Party undertake the measures neces-
sary to assess the potential adverse impact of commitments under the future
Economic Partnership Agreement with the European Union and the
Investment Agreement for the Member States of the Common Market for
Eastern and Southern Africa (COMESA) Common Investment Area, on the eco-
nomic, social and cultural rights of Kenyans, and to ensure that ICESCR
rights are not adversely affected.®®

In addition, the focus of the Committee has been primarily on developed
countries in the North. This is understandable taking into account their dom-
inant role in international economic relations. However, it should be em-
phasised that increasingly other countries, such as China and Korea, engage
in vast economic investments abroad. Developing countries often make special
export processing zones available for such activities. Labour conditions in
such areas often do not meet minimum international standards as laid down
in international labour conventions of the ILO.*' Referring to the recent prac-
tice of land grabbing by foreign companies in Madagascar, the Committee
was concerned about the negative effects these practices might have on land
rights of local people and on access to natural resources and the right to
food.®?

In an important Statement on Poverty, the Committee further explained
some of the notions relating to the international dimension of the application

77  This has been done by the Special Rapporteur on the Right to Food in one of his reports,
supra n 74 at paras 34-8.

78  General Comment No 15: The right to water (art. 11 and 12), 20 January 2003, E/C.12/2002/11;
10 IHRR 303 (2003), at para 31.

79 1Ibid. at para 35.

80 Concluding Observations regarding Kenya, 1 December 2008, E/C.12/KEN/CO/1, at para 11.

81 Ibid at paras 17 and 19.

82 Concluding Observations regarding Madagascar, 20 November 2009, E/C12.MDG/CO/2, at
para 12.
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of the ICESCR.** Under the heading ‘Core obligations: national and internation-
al responsibilities, the Committee reiterated a passage from General Comment
No 14 on the right to health, saying that ‘it is particularly incumbent on all
those in a position to assist, to provide “international assistance and cooper-
ation, especially economic and technical” to enable developing countries to
fulfil their core obligations.®* Core obligations have been qualified as
non-derogable by the Committee. Core obligations give rise to international
responsibilities for developed states. It added that ‘because poverty is a global
phenomenon, core obligations have great relevance to some individuals and
communities living in the richest States.® First it should be noted that, in the
view of the Committee, the fulfilment of core obligations in a country that
has to cope with severe poverty does not give rise to obligations for developed
states, but merely to responsibilities. The Committee may have been aware of
this inconsistency, but was perhaps reluctant to impose hard obligations on
rich states that cannot be based directly and unambiguously on Covenant pro-
visions. However, the meaning of responsibilities is vague: is it possible to
impose and enforce the fulfilment of responsibilities? In addition, the question
may be raised how the Committee will assess whether a (rich) state and
others are ‘in a position to assist. Will it look at the GDP of such states, their
voting power in the IMF and World Bank and/or their Official Development
Assistance (ODA)? Furthermore, the qualification of core obligations as
non-derogable would greatly strengthen their legal character. It would mean
that their legal nature goes much further than mere responsibilities and
would apply under all circumstances. This is something to which developed
states would object. It should be recalled that the principal obligations to guar-
antee human rights lie with the national states. International obligations by
other states are of a complementary nature.*® Finally, it is not clear what is
meant by the clause that ‘core obligations have great relevance to some individ-
uals and communities living in the richest States. Does the Committee have
Bill Gates, George Soros and the business community in mind?

The notion of the extraterritorial scope of the ICESCR is implicit in another
text adopted by the Committee. In a Statement on the World Food Crisis the
Committee said: ‘The current food crisis represents a failure to meet the obliga-
tions to ensure an equitable distribution of world food supplies in relation to
need. The food crisis also reflects failure of national and international policies
to ensure physical and economic access to food for all!®” The Statement did
not indicate which actors had failed to comply with their obligations.

83 Statement on Poverty, supra n 21.

84 Ibid. at para 16.

85 Ibid. at paras 16 and 18.

86  See, for example, Report of the Special Rapporteur, supra n 74 at paras 18 and 33.
87  Statement on the World Food Crisis, supra n 21 at para 9.
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However, it stated clearly that donor countries should prioritize assistance to
States most affected by the food crisis.®® One of the suggestions made by the
Committee to tackle the structural causes of the food crisis is revising the
global trade regime under the WTO to ensure that global agricultural trade
rules promote, rather than undermine the right to adequate food.*”

States acting as members of international organisations

The Committee also identified the role of States acting as members of interna-
tional organisations. The idea is that States are bound by their obligations
under the ICESCR when acting as members of decision-making bodies of inter-
national governmental organisations. This is a dimension of the obligation of
a state to protect human rights. The idea first came up in the General
Comment on the right to health where the Committee stated that ‘State
Parties have an obligation to ensure that their actions as members of interna-
tional organisations take due account of the right to health’*° For example,
States should pay more attention to the protection of the right to health in
influencing the lending policies and credit agreements of the IMF, World Bank
and regional development banks. The language used by the Committee to qual-
ify the nature of this obligation differs. Sometimes it is mandatory (‘have an ob-
ligation'),” in other General Comments it is recommendatory (‘should’).”? The
Committee also raised this issue in the Concluding Observations on States
Parties’ reports. For example, in the Concluding Observations on Italy, the
Committee encouraged the Government, ‘as a member of international organ-
isations, in particular the IMF and the World Bank, to do all it can to ensure
that the policies and decisions of those organisations are in conformity with
the obligations of States parties to the Covenant, in particular the obligations
contained in article 2, paragraph 1, concerning international assistance and
cooperation’”® This issue is part of Concluding Observations adopted in the
period 2000-2002. It is largely absent in Concluding Observations adopted

88 Ibid. at para 11.

89 Ibid. at para 13.

90 General Comment No 14, supra n 22 at para 39.

91 General Comment No 17: The right of everyone to benefit from the protection of the moral and
material interests resulting from any scientific, literary or artistic production of which he or
she is the author (art. 15(1)(c)), 12 January 2006, E/C.12/GC/17; 17 THRR 613 (2006), at para
56; and General Comment No 21, supra n 23 at para 75.

92  General Comment No 15, supra n 78 at para 36; and General Comment No 19: The right to
social security (art. 9), 23 November 2007, E/C.12/GC/19; 15 ITHRR 605 (2008), at para 58.

93  Concluding Observations regarding Italy’s Third Periodic Report on Implementation of the
Covenant, 23 May 2000, E/C.12/1/Add.43, at para 20. See also, Concluding Observations re-
garding Germany’s Fourth Periodic Report on Implementation of the Covenant, 24
September 2001, E/C.12/1/Add.68, at para 31.
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afterwards. However, the latest version of the Guidelines for Reporting expli-
citly asks states to provide information on:

mechanisms in place to ensure that a State party’s obligations under the
Covenant are fully taken into account in its actions as a member of inter-
national organisations and international financial institutions, as well
as when negotiating and ratifying international agreements, in order to
ensure that economic, social and cultural rights, particularly of the
most disadvantaged and marginalized groups, are not undermined.”*

One example is the recommendation to the Canadian Government that the pri-
macy of esc rights be ensured in trade and investment agreements, and in par-
ticular in the adjudication of investor—state disputes under Chapter XI of the
North-American Free Trade Agreement (NAFTA).”> One may also think of
the human rights effects of conditional lending policies of these agencies
as part of Structural Adjustment Programmes or Poverty Reduction Strategy
Papers.”® Such loans may be dependent on the reorganisation and reallocation
of government expenditure and budget of developing states, such as spending
more resources on restructuring foreign debt. If such a reallocation leads to
cuts in spending for social services, the enjoyment of the rights to health,
housing and education of vulnerable groups in society may be at risk. An ex-
ample may illustrate this. International human rights obligations of Germany
as a member of the World Bank were raised by Food First International Action
Network (FTAN), an NGO that aims to promote the right to feed oneself, in the
context of a World Bank supported project for a pipeline in Chad and
Cameroon. This project was approved by the World Bank in 2000.
Communities of people living in areas of a section of the pipeline experienced
negative effects of the project. People lost land and physical access to forest
resources (plants and animals) and were affected by dust-related air pollution.
The German Executive Director, as a member of the Board of Directors of the
World Bank, voted in favour of approving the pipeline project. In FIAN’s view,
the primary responsibility for the negative human rights effects of the project
lie with the Government of Chad (a State Party to the ICESCR) and the World
Bank.”” However, Germany is co-responsible, because it approved the project
in the framework of the World Bank.”® It may be argued, however, that there
is a lack of legal authority for the proposition that states that voted in favour
of so-called destructive acts’ (in the sense of violating esc rights) may be held
responsible for their voting behaviour. The arguments in support of this view

94  Guidelines on Treaty-Specific Documents, supra n 8 at para 3(c).

95 Concluding Observations regarding Canadas Fourth and Fifth Periodic Report on the
Implementation of the Covenant, 22 May 2006, E/C.12/CAN/CO/5, at para 68.

96 See Darrow, supra n 69.

97 Hausmann, supra n 9 at 15.

98 Ibid. at 17.
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are that the ICESCR does not have a jurisdiction clause and that states who
voted in favour of a decision do not exercise control over the recipient state,
nor over the international organisation. Actually, international organisations
yield control to the states that contribute financially to the organisation,
while at the same time states yield control to the organisation to execute its
mandate. Therefore, in a way, there is a vacuum in the sphere of controlling
the execution of the decisions of these organisations and a vacuum also in
the sphere of accountability and responsibility.””

(ii) Development Assistance

The Committee has not explained in detail whether wealthy states have an ob-
ligation under the ICESCR to assist poor states in achieving higher levels of de-
velopment by providing development assistance. In its Statement on Poverty,
mentioned earlier, it recommended that those states that are in a position to
assist, should provide international assistance and cooperation to enable de-
veloping countries to fulfil their core obligations.'’® In its General Comment
on the right to health the Committee held that depending on the availability
of resources, states should facilitate access to essential health facilities, goods
and services in other countries, wherever possible and provide the necessary
aid when required.'”' In its Concluding Observations the Committee has
focused on one dimension of development assistance in particular and that is
the commitment of states as members of the international community to allo-
cate 0.7% of their GNP to ODA. This commitment was agreed upon by the
states that participated in the International Conference on Financing for
Development which took place in Monterrey (Mexico) in 2002.1°% This issue
was raised in a considerable number of Concluding Observations on the State
Reports of developed countries. The Committee expressed satisfaction when a
State Party allocated more than 0.7% of its GNP to ODA.'”> With respect to
other State Parties, the Committee encouraged the respective governments to
raise the level of aid to developing countries to 0.7% of GNP!** With regard
to other countries, the Committee expressed regret or concern if ODA was

99 See also Skogly, supra n 6 at 196.

100 Statement on Poverty, supra n 21 at para 16.

101 General Comment No 14, supra n 22 at para 39. See also, General Comment No 15, supra n 78
at para 34.

102 See the Concluding Document of this Conference, A/CONFE198/11, at para 42.

103 Concluding Observations regarding Luxembourg, 26 June 2003, E/C.12/1/Add.86, at para 6;
Denmark, 14 December 2004, E/C.12/1/Add.102, at para 5; the Netherlands, 24 November
2006, E/C.12/NLD/CO/3, at para 9; and Sweden, 1 December 2008, E/C.12/SWE/CO/5, at para
11.

104 Concluding Observations regarding Ireland, 5 June 2002, E/C.12/1/Add.77, at para 38; Italy, 14
December 2004, E/C.12/1/Add.103, at para 34; Monaco, 13 June 2006, E/C.12/MCO/CO/1, at
para 29; Finland, 16 January 2006, E/C12/FIN/CO/5, at para 21; and Belgium, 4 January
2008, E/C.12/BEL/CO/3, at para 27.
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below 0.7% of GNP'*®> Moreover, the Committee has occasionally asked a State
Party to provide information on the ways its development cooperation and
trade policies contribute to the realization of economic, social and cultural
rights in developing countries.'”® This request was framed in rather general
wording.

On the basis of the wording used both in the General Comments and the
Concluding Observations it may be concluded that the Committee sees the
0.7% norm as a recommendation following from the broader UN framework
and commitments and not as an obligation resulting directly from the
ICESCR. However, it should also be noticed that, on the basis of Article 2(1),
providing ODA is one of the steps developed states should take aimed at sup-
porting the progressive realization of the rights in developing countries.””
The responsibility of states to provide assistance to other states is probably
stronger if it concerns an emergency situation or a disaster, such as a
famine.'”® States should provide disaster relief and humanitarian assistance
to the maximum of their capacities.'%” However, it cannot be concluded from
the provisions of the ICESCR that states have a legal duty to assist.'”
Nevertheless, a strong moral duty does certainly exist. The present Special
Rapporteur on the right to food is of the view that any regression in the level
of ODA provided which cannot be justified should be treated as a violation of
states’ obligations under international law.'!

The former Special Rapporteur on the Right to Food identified, on the one
hand, an obligation for developing countries to actively seek international as-
sistance and, on the other hand, an obligation for wealthier states to facilitate
the fulfilment of the right to food. The latter obligation could be translated, for
example, as actively striving for more equitable trade rules on food and agricul-
tural issues, for instance, within the framework of the WT0.'*2

105 Concluding Observations regarding Germany, 24 September 2001, E/C.12/1/Add.68, at para 15;
Spain, 7 June 2004, E/C.12/1/Add.99, at para 10; and France, 9 June 2008, E/C.12/FRA/CO/3,
at para 12. Craven, supra n 19 at 150, is of the view that ‘a State was not committed to its ob-
ligation to assist other States if the amount of aid it provided to other States declined over a
number of years'.

106 List of Issues on Sweden, 13 December 2007, E/C.12/SWE/Q/5, at para 14.

107 In the same vein, see Sepulveda, ‘Obligations of “International Assistance and Cooperation” in
an Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights’ (2006) 24 Netherlands Quarterly of Human Rights 271.

108 Report of the Special Rapporteur, supra n 74 at para 38.

109 General Comment No 12, supra n 72 at para 38; and General Comment No 14, supra n 22 at
para 40. See also General Comment No 15, supra n 78 at para 34.

110 Sepulveda argues that such a duty seems to arise in the context of disaster relief and humani-
tarian assistance, see Sepulveda, supra n 107 at 288. Craven, supra n 19 at 149, holds that de-
veloped states are not required to meet the needs of poor states, ‘but rather that they are
under a duty to provide some form of assistance to the developing world, which is rather
vague.

111 Human Rights Council, Report of the Special Rapporteur on the Right to Food, Olivier De
Schutter, 11 February 2009, A/HRC/10/5, at para 9.

112 Report of the Special Rapporteur, supra n 74 at para 37.
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One of the key issues of the discussion of development assistance from an
extraterritorial human rights angle is its actual effect on human rights. This
issue has, so far, been ignored by the Committee. Assume state A provides de-
velopment assistance for the construction of a dam and a huge artificial lake
in an area inhabited by an indigenous group. The aim of the plan is to produce
environment friendly hydro energy for the benefit of the inhabitants of state
B. However, the construction of this major infrastructural work would require
the displacement of the local indigenous residents, thus jeopardizing their
right to housing, food and an adequate standard of living. It goes without
saying that the negative human rights effects could have been foreseen and
thus avoided. A prior human rights impact assessment should have been car-
ried out in order to avoid doing harm.''® From the framework of the extraterri-
torial obligation to fulfil (facilitate development), the donor state must respect
the rights of the indigenous people. The extraterritorial obligation of state A is
complementary to the obligation of state B which has its own human rights
obligations towards the members of the indigenous group. The extraterritorial
conduct of state A should qualify as a violation of its obligation to respect the
human rights of the local residents living in the area. The acts can be attribu-
ted directly to state A for which it can be held responsible.

A second example is of a more complex nature. There is an increasing prac-
tice among developed states of giving general budget support to countries in
Africa as a form of development assistance. Assume, for example, that a
number of Western countries provide budget support to the education sector
in a selected number of African countries. Next these governments introduced
free primary education (abolishment of school fees) for all children which is
only possible with budget support from donor countries. This change of policy
will lead to an enormous increase in the number of children attending primary
schools. This is a positive development seen from the perspective of realising
the right to education. However, the flip side of this development is quite nega-
tive: a high number of children per class, a high teacher/pupil ratio, a shortage
of (qualified) teachers, lack of teaching materials and rising drop-out rates.
This will probably result in a decline in the quality of education, which is of
course a negative development from the perspective of the right to education.
The question that may be raised is whether the Western donor states can
be held accountable for this negative outcome. Decisions about budget alloca-
tions for the educational sector are evidently a domestic issue for the African
states and the latter are no doubt the main duty bearers. However, one could
argue that donor states also bear some secondary duties, because it could
have been foreseen that the negative side-effects of abolishing school fees
would occur. It is, probably, too far-fetched to qualify the extraterritorial con-
duct of the donor states as a breach of international human rights law. In

113 In the same vein, see Skogly, supra n 6 at 192—5.
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such situations there are often multiple stake-holders, a chain of events, and
shared and diffuse responsibilities, which all make attribution of responsibility
quite difficult.

D. Regulating Activities of Non-State Actors Abroad

In a number of General Comments the Committee has dealt with the obligation
of State Parties to prevent non-state actors (such as corporations) over which
they exercise jurisdiction, from violating the social, economic and cultural
rights of people living in another country. This issue has not yet been raised
by the Committee in Concluding Observations. In the General Comment on
the right to health, the Committee stated that:

To comply with their international obligations in relation to article 12,
States parties have to respect the enjoyment of the right to health in
other countries, and to prevent third parties from violating the right in
other countries, if they are able to influence these third parties by way
of legal or political means, in accordance with the Charter of the United
Nations and applicable international law.'*

The General Comment on the right to water uses more recommendatory lan-
guage by stating that ‘steps should be taken by States parties to prevent their
own citizens and companies from violating the right to water of individuals
and communities in other countries.®> The Committee for the first time uses
the term ‘extraterritorial’ in the General Comment on the right to social secur-
ity, saying that States Parties ‘should extraterritorially protect the right to
social security by preventing their own citizens and national entities from vio-
lating this right in other countries.''® In the view of the Committee, this pre-
ventive function requires regulating the responsibility of non-state actors,'”
but it is not clear what this actually entails. The conduct prescribed would be
part of the extraterritorial obligation to protect.

One could pose the question whether there is an obligation to protect under
current international human rights law. Different views have been expressed
on this. The Committee, as mentioned above, and the UN Special Rapporteur
on the Right to Food are of the view that such an obligation indeed exists.''®
The UN Special Representative of the Secretary-General on human rights and
transnational corporations, John Ruggie, holds a different opinion. He argues

114 General Comment No 14, supra n 22 at para 39.
115 General Comment No 15, supra n 78 at para 33.
116 General Comment No 19, supra n 92 at para 54.
117 General Comment No 17, supra n 91 at para 55.
118 Report of the Special Rapporteur, supra n 74 at para 36.
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that the extraterritorial dimension of the obligation to protect remains
unsettled in international law. In his view, current guidance from international
human rights bodies suggests that States are not required to regulate the extra-
territorial activities of business incorporated in their jurisdiction, nor are they
generally prohibited from doing so provided there is a recognised jurisdictional
basis, and that an overall test of reasonableness is met.'** The notion of juris-
diction in this regard is to be understood as the situation where the actor or
victim of a human rights violation is a national of the state in which the
corporation acts, where the acts have substantial effects on the state or where
specific crimes are involved."”” Reasonableness would mean that the home
state of the corporation should not intervene in the domestic affairs of other
states.!?! In the case of a subsidiary of a transnational corporation established
under the domestic law of the host state, interference by the home state of the
mother company may breach the sovereign rights of the host state to deal
with its own affairs domestically. In the literature there are also different
views. For example, Skogly is of the view that there exists an extraterritorial
obligation to protect in the sense of regulating the activities of a corporation
abroad.?? Sepulveda argues that this preventive and protective function
entails an obligation on states to discourage practices by non-state actors
under their jurisdiction which (may) lead to violations of economic, social and
cultural rights in other countries. It would also include an obligation to regu-
late the conduct of non-state actors, penalise offences and prosecute per-
petrators."*> De Schutter is more cautious, saying that in the current state of
development of international law such an extraterritorial obligation to protect
has not crystallized yet. In his view, there is no general obligation to exercise
extraterritorial prescriptive and adjudicative jurisdiction in order to contribute
to the protection and promotion of human rights abroad."** Joseph is probably
right by noting that an extraterritorial obligation to protect is easier to main-
tain if a state actively facilitates or supports the activities of corporations
abroad by providing export credits.'?> This would be an example of the condi-
tion suggested by the Committee that a state must be able to influence the

119 Human Rights Council, Report of the Special Representative of the Secretary-General on the
issue human rights and transnational corporations and other business practices, John
Ruggie, 22 April 2009, A/HRC/11/13, at para 15.

120 Report of the Special Representative of the Secretary-General on the issue human rights and
transnational corporations and other business practices, John Ruggie, 7 April 2008, A/HRC/
8/5, at para 19.

121 TIbid.

122 Skogly, supra n 6 at 69—70 and 191.

123 Sepulveda, supra n 107 at 282.

124 De Schutter, International Human Rights Law (Cambridge: Cambridge University Press, 2010)
at 162.

125 Joseph, ‘Scope of Application, in Moeckli et al. (eds), International Human Rights Law (Oxford:
Oxford University Press, 2010) 150 at 166.
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conduct of a third party, for instance a corporation, by way of legal or political
means.'%°

A different though related interesting question is: what would be the legal
basis for an extraterritorial obligation to protect human rights abroad? It is a
general principle of international law that a State may not permit the use of
its territory in such a manner as to cause harm or injury to the territory of an-
other state.'*” By analogy, this rule may be applied to the area of human
rights law entailing that states have an obligation to protect human rights
abroad against activities which have their origin in the home state of a trans-
national corporation. There is no explicit legal basis for the extraterritorial ob-
ligation to protect in the ICESCR. However, one could argue that the failure of
a home state to prevent a transnational corporation from committing human
rights abuses in another state would be contrary to the obligation of interna-
tional cooperation as laid down in Article 2(1) of the ICESCR. If one takes the
view that the rights included in the Universal Declaration of Human Rights
have a minimum core which has the status of a customary norm and must
thus be respected and protected under all circumstances, then one could
argue that a home state has an obligation to protect if it fails to regulate a com-
pany’s activities abroad.'?® An example would be if a foreign company forceful-
ly evicts a local indigenous community from their ancestral land and homes
in order to construct a mine. Implicit in this obligation is the idea that the
right not to be evicted from one’s home is an element of the right to adequate
housing which is of a customary law nature. The fundamental underlying
notion for such an obligation would be the idea of not doing harm and
avoiding harm. Such an obligation should, on the basis of the principle of
non-discrimination, apply domestically to the citizens of the home state,
but also to those living in another country (the host state where the company
operates) that should be protected from corporate conduct which negatively af-
fects their human rights. All in all, T am inclined to conclude that there is no
explicit extraterritorial obligation to protect laid down in international
human rights law. However, there are strong arguments for an implicit legal
basis for such obligations as explained above.

5. Assessing Compliance with Extraterritorial
Obligations

So far, the Committee has not addressed the question whether States have
complied with their extraterritorial obligations, neither in the General

126 General Comment No 14, supra n 22 at para 39.

127 Trail Smelter Case (United States, Canada) (1941) 3 Reports of International Arbitral Awards
1905-1982.

128 Skogly, supra n 6 at 111, 118 and 124.
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Comments, nor in the Concluding Observations. Yet, this is an important issue.
More specifically, the questions at stake here include: which criterion (and
also language) should be used for assessing (including qualifying and labelling)
whether states have observed their extraterritorial human rights obligations?
In other words, what is the consequence of and legal qualification for a
non-observance of extraterritorial obligations? Should these be qualified as an:

e Action or omission leading to a violation of rights; then there will be a
victim requirement. Most probably there will be a violation if the victim is
within the jurisdiction of the foreign state (cases of occupation; effective con-
trol over territory and/or persons).

e Action or omission resulting in harm or damage inflicted on individuals or
groups. What is harm/damage? Does harm/damage automatically mean
that there is a violation? Harm inflicted by whom? The state acting territori-
ally or the state acting extraterritorially? This relates to questions of attribu-
tion of conduct and causation. Did the act of commission or omission
indeed cause harm or damage?

e Action or omission having a negative impact on the enjoyment of esc
rights in general (society as a whole) or of specific persons. What does nega-
tive impact mean? Does it mean unsatisfactory fulfilment short of a
violation?

e Action or omission resulting in a deprivation of rights. What does this
mean? Do retrogressive measures lead to a deprivation of rights? Does de-
privation require deliberate conduct?

These questions are important, because not all extraterritorial wrongful con-
duct will result in a violation of rights. There may be different layers of ‘wrong-
ful conduct or omission’. Some clues for tentatively answering these questions
can be found in the sections on violations that are part of most General
Comments."*® However, more specific guidelines can be found in the
Maastricht Guidelines on Violations of Economic, Social and Cultural Rights
(Maastricht Guidelines) which served as a source of inspiration for the
General Comments.">® According to these Guidelines a violation of economic,
social and cultural rights occurs when a state pursues, by action or omission,
a policy or practice which deliberately contravenes or ignores obligations of
the ICESCR, or fails to achieve the required standard of conduct or result.'*!
In a situation of occupation, the state exercising effective control over the terri-
tory bears responsibility for violations of esc rights.">?> More generally, the
Guidelines stipulate that violations are in principle imputable to the state

129 See for example General Comment No 15, supra n 78 at Part IV.

130 ‘The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights' (1998) 20
Human Rights Quarterly 691.

131 Ibid. at para 11.

132 1Ibid. at para 17.
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within whose jurisdiction they occur."*? It can be inferred that these not only
include the territorial state, but also the state that exercises home state juris-
diction over transnational corporations acting abroad. This would amount to
a breach of the extraterritorial obligation to protect. This qualification becomes
even more concrete if one looks at more specific examples included in the
Maastricht Guidelines which may have an extraterritorial dimension, such as
the active support for measures adopted by third parties that are inconsistent
with esc rights and the failure to regulate activities of individuals or
groups so as to prevent them from violating esc rights.”** Furthermore, the
Maastricht Guidelines stipulate that a failure by a state to take into account
its international legal obligations in the area of esc rights when entering into
bilateral or multilateral agreements with other states, international organisa-
tions or multilateral corporations should also be qualified as a violation of
these rights."*

Another relevant aspect of assessing violations is the distinction between
the inability of the foreign state to comply with its extraterritorial obligations
versus the unwillingness to comply.*® This distinction primarily applies to
the domestic obligations of State Parties, but could, by analogy, also be applied
to extraterritorial obligations. How should one assess inability and unwilling-
ness in this regard? A general standard does not seem to be feasible, but inabil-
ity might be the case when a state does not have the (financial) resources to
contribute to realization of esc rights in another country. An example of un-
willingness would be when a state imposes a food embargo on another state,
thus endangering the economic and physical accessibility of basic food."*”
Another example would be the refusal by a Western state to comply with finan-
cial commitments made earlier to contribute financially to UN programmes
for combating HIV/AIDS (UNAIDS). It is advisable that the Committee apply
the Maastricht Guidelines to specific situations and questions with an extrater-
ritorial dimension, both in its General Comments and Statements and in the
framework of the state reporting procedure. The Committee should also clarify
the different layers of wrongful extraterritorial conduct and omission and the
resulting (legal) qualification.

6. Conclusion

The Committee should be commended for introducing the issue of the interna-
tional dimension of the application of the ICESCR in its work. General

133 Ibid. at para 16.

134 1Ibid. at paras 14(c) and 15(d).

135 Ibid. at para 15(j). See also General Comment No 15, supra n 78 at para 44.

136 Ibid. at para 13. See also, for example, General Comment No 14, supra n 22 at para 47.
137 See General Comment No 12, supra n 72 at para 37.
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Comment No 3 on the nature of State Parties’ obligations resulting from Article
2(1) provided a good starting point for its activities in the framework of the re-
porting procedure. It has identified negative and positive extraterritorial state
conduct and obligations, meaning abstention and active involvement. These in-
clude respecting the economic, social and cultural rights of citizens of a state
on which sanctions have been imposed, regulating the conduct of non-state
actors—such as corporations—acting abroad and assisting developing coun-
tries that are in need. However, the Committee has never clarified at length,
in-depth and systematically the notion of international obligations from a con-
ceptual perspective.*® For example, it did not develop the notion of violations
of extraterritorial obligations in the field of economic, social and cultural
rights. It did include a section on international obligations in the General
Comments, but the theoretical legal basis underlying this notion is not clear
and has not been elaborated. This situation has led to the use of different
terms and language in the documents adopted by the Committee, such as
strong and weak language on the nature of commitments of states. For ex-
ample, it uses both the words ‘should’/‘responsibility’ and ‘have to’/‘obligation’
to qualify the nature of so-called ‘obligations. The reasons for using different
terms have not been explained. In addition, recommendations to State Parties
are often framed in a general wording and sometimes seem to indicate a
rather cursory approach based on routine reiteration of language used in
other documents. A good example is the reference to the 0.7% GNP target
for ODA in the Concluding Observations on virtually all developed States
Parties from the North. The only example of a strong, coherent, detailed
and explicit position of the Committee on extraterritorial obligations is
the case of Israel. However, this is due to the position of that State Party as
the occupying power in the Palestinian Territories. The law that is applicable
to a situation of occupation is more developed and better defined. The role of
the ‘effective control’ criterion is crucial in such a context and has also been
used by other human rights monitoring bodies. From the various documents
adopted by the Committee which deal with the extraterritorial scope of the
ICESCR one can draw the conclusion that obligations to respect seem to be
clearer and more solid, while obligations to protect and fulfil in different types
of situations (sanctions, occupation, trade, development cooperation, actions
by international organisations) are still largely undefined and consequently
weak.*?

From the drafting process of the Optional Protocol to the ICESCR it has
become clear that states, in particular Western states, were not willing to

138 Skogly (supra n 6 at 153) has come to a different conclusion on the basis of an analysis of a
number of General Comments and Concluding Observations. She is of the view that ‘the
Committee has developed a consistent and quite comprehensive approach to the extraterritor-
ial reach of the Covenant. ...

139 In the same vein, see Gondek, supra n 12 at 377-9.
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approve of international cooperation and assistance as a legal concept, giving
rise to extraterritorial human rights obligations. This means that in the
view of (Western) states the idea that the realisation of human rights has
an extraterritorial normative dimension is indeterminate at the least. The inde-
terminacy of a normative standard makes it not only easier to deny that a
rule exists and to ignore what is expected from states, but also to justify
non-compliance.'*” This relates to a crucial aspect of the international scope
of the ICESCR, that is the broader meaning of the notion of international co-
operation and assistance. This concept would require a much more in-depth
analysis and discussion, including the idea of shared duties and responsibilities
between states, causes and effects of extraterritorial conduct, the chain of
events leading to negative effects of extraterritorial conduct on human rights,
and the foreseeable and unforeseeable consequences of extraterritorial con-
duct. One of the reasons for the limited record of the Committee when it
comes to interpreting these dimensions of the extraterritorial scope of the
ICESCR is the nature of the reporting procedure. This is not a suitable mechan-
ism to discuss in detail extraterritorial conduct and obligations, because it
can only deal with general situations and notions of the realisation of esc
rights in State Parties. There is therefore a need for the Committee to further
develop the notion of the international scope and application of the ICESCR,
for example by holding a Day of General Discussion, and adopting a key docu-
ment on this topic which should contain concrete guidance for state practice.
Such a document should also explain and specify in detail the legal basis for
extraterritorial obligations resulting from the ICESCR and the nature of extra-
territorial obligations by using the typology of obligations.

140 Franck, The Power of Legitimacy Among Nations (New York and Oxford: Oxford University Press,
1990) at 53—-4.
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