
The Equal Rights Review, Vol. Seven  (2011)

69

Immigration Detention: Some Issues 
of Inequality
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Immigration detention is not new, but the 
scale of its use by states to control borders 
and “manage” migration is unprecedented. 
Whether as an administrative practice or as 
a consequence of the criminalisation of mi-
gration, detention of migrants is now a glob-
al phenomenon which affects an increasing 
number of vulnerable migrants, for increas-
ingly long periods of time, often in conditions 
which fall far below the standards set by in-
ternational human rights law. 

The principle of equality has a dual relevance 
to immigration detention. First, the decision 
to detain should not be discriminatory; sec-
ond, non-nationals should enjoy substantive 
equality with nationals in the rights they en-
joy in detention. This article reviews some 
issues of inequality which arise within im-
migration detention. It first examines the use 
and dimensions of this form of detention, 
the limits which human rights law places on 
states’ recourse to detention and the bars to 
detention which is arbitrary, or discrimina-
tory. It then contrasts the rights of those in 
administrative detention with the greater 
protection often provided by criminal justice 
systems, and considers the special needs of 
non-nationals to legal access and health care. 
It argues that special steps are required to 
ensure the substantive equality of immigra-
tion detainees. 

1. The Use of Detention

The detention of refugees, migrants and 
stateless persons has become a frequent – 
and frequently arbitrary and disproportion-

ate – response to violations of immigration 
law. Detention is most commonly used where 
migrants enter a state illegally, or overstay 
their leave. Although asylum-seekers, chil-
dren, victims of trafficking and stateless per-
sons are recognised as vulnerable groups un-
der international law, and entitled to special 
protection, many are detained. 

Immigration detention as a term refers to 
the deprivation of liberty of non-citizens 
under aliens’ legislation because of their sta-
tus. Deprivation of liberty on these grounds 
typically takes the form of administrative de-
tention. But there is a growing trend among 
states to make irregular entry or presence in 
a country a criminal offence, with the result 
that more irregular migrants are subject to 
detention within the criminal justice system. 
 
The conventional object of administrative 
detention is to ensure that another measure 
such as deportation or expulsion can be im-
plemented, but in the immigration context it 
is also used – and abused – for punitive and 
deterrent purposes. “Immigration deten-
tion” which is administrative in character 
is to be distinguished from “criminal deten-
tion” and “security detention” which refer 
respectively to detention on the grounds of 
having committed a criminal offence, or de-
tention for national security or terrorism-
related reasons. In some instances, non-
citizens who are prosecuted for criminal 
offences, including immigration and docu-
mentation violations, are held in mandatory 
detention after their sentences have been 
served, pending their removal.
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Under international law, states have a sov-
ereign right to determine who may enter 
and stay in their territory. Many states see 
the removal of irregular immigrants as an 
integral part of border control, and in “the 
best interests” of the destination country.1 
This is especially the case for states faced 
with high numbers of irregular migrants, 
with detention playing an important role 
in securing irregular migrants prior to re-
moval, on the assumption that “absconding 
is a significant risk and detention is one so-
lution”.2 As the number of migrants arriv-
ing irregularly has risen, so the use of de-
tention by countries of destination has ex-
panded.3 Some countries routinely detain 
anyone found on or entering their territory 
illegally.4 In the case of asylum-seekers, de-
tention is typically used when an individu-
al’s identity is being established or where 
a claim is being processed, and continues 
where a claim has been refused, pending 
expulsion from the country.5 

Detention is today a common practice in 
Europe, in use in almost all of the Council of 
Europe’s 47 member states6 and in the last 
ten years, its use in expulsion proceedings 
has “blossomed”.7 In these years, states on 
the external frontiers of the European Un-
ion (EU) have responded to rising numbers 
of asylum-seekers and irregular migrants by 
imposing tighter border controls, in which 
detention plays a key role. After 2004, the 
governments of 10 new EU member states 
made the use of detention to control and de-
ter illegal immigration to and through their 
territories a national priority.8 This trend has 
not only affected EU member states, but has 
been encouraged in states which irregular 
migrants transit on their way to the EU.9

However, set in a wider human rights con-
text, and viewed from the standpoint of vul-
nerable migrants, the position can be seen in 
different terms: 

“Migrants arrive (…) in shaky and 
dangerous boats (…) or via land hidden in 
the back of smugglers’ trucks, travelling 
thousands of miles in cramped and danger-
ous conditions. They find ways to cross land 
borders in secret, or elude border controls 
with false documents. Some overstay their 
visas. (...) Seeking to protect their borders, 
[European countries] (…) criminalise these 
migrants, lock them up in prison-like condi-
tions, and expel them as quickly as possible 
– even to countries where they risk perse-
cution and torture. These foreigners are not 
criminals; they are guilty only of having as-
pired to a better life, a job or, in the saddest 
and most distressing cases, protection from 
persecution (…)”.10

2. The Dimensions of Detention

Another, and more radical, view is that the 
European detention camps “form a border 
between nation states (…) which is expand-
ing into a huge borderless system (…) a cor-
ridor of exile.”11 

A growing body of information on deten-
tion is published by intergovernmental 
organisations, and by human rights and 
migrant rights non-governmental organi-
sations (NGOs); it is most extensive in its 
reporting on Europe.12 Only the roughest 
estimates exist for the numbers of those 
in immigration detention; nonetheless, all 
the evidence shows they are high, and have 
increased sharply in the last decade. Thus, 
although it is known that between 2005 
and 2007, around 1.4 million people were 
apprehended for being illegally present in 
EU countries, and almost 760,000 remov-
als were undertaken,13 it is not known how 
many were detained before removal. Some 
examples suggest the wider picture. In cer-
tain countries “the number of non-citizens 
in administrative detention exceeds the 
number of sentenced prisoners or detain-
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ees, who have or are suspected of having 
committed a crime.”14 It is estimated that 
one million children are affected worldwide 
by immigration detention policies.15 Be-
tween 2001 and 2009, the annual number 
of immigration-related detentions in the US 
rose from some 95,000 to 380,000; and the 
average daily population of detained im-
migrants grew from about 19,000, to over 
30,000.16 In the UK, by 2012 there will be a 
60% increase in the immigration “estate” – 
the holding capacity of detention centres.17

Immigration detainees are held in a range 
of different, and sometimes grossly un-
suitable, places. In the course of its coun-
try visits, the European Committee for the 
Prevention of Torture (ECPT) has reported 
meetings with detainees in a variety of 
custodial settings, ranging from holding 
facilities at points of entry to police sta-
tions, prisons and specialised detention 
centres, transit and “international zones” 
at airports, where persons were held for 
days under makeshift conditions in airport 
lounges.18 In practice, some states “mislead-
ingly label” immigration detention centres 
as “transit centres” or “guest houses” and 
detention as “retention” in the absence of 
legislation authorising deprivation of lib-
erty.19 Greece, on the EU’s southern border, 
has been under particular pressure from 
migrants and refugees arriving irregularly; 
a policy of systematic detention has meant 
that many police stations have been trans-
formed into facilities for the detention of 
aliens awaiting deportation.20

3. Legal Principles: International, Region-
al and National21

There is often a considerable gap between 
the principles of international human rights 
law and national practice. The UN’s moni-
toring body on detention describes a global 
patchwork of national law and practice:

“Some states are entirely lacking a 
legal regime governing immigration and asy-
lum procedures. Others have enacted immi-
gration laws, but have omitted to provide for 
a legal framework of detention. (…) If there 
is a legal framework for detention its design 
differs. States allow for the detention of a-s 
and immigrants outside the criminal or na-
tional security context in order to establish 
the legal identity of illegal immigrants and 
rejected a-s or to secure expulsion to their 
countries of origin. In other states, detention 
is mandatory and is sometimes even used as 
a means of deterring future refugee or migra-
tion flows. In some countries there is legisla-
tion which provides for a maximum period of 
detention, whereas others are lacking such a 
time limit. Some national laws require that 
detention be ordered by a judge but most 
states resort to administrative detention.”22

Immigration detention is thus an area in 
which there are particular tensions between 
international and regional human rights law 
and state practice. Although the state has 
general authority to decide who enters and 
who should be removed from its territory, 
at the same time it must comply with fun-
damental human rights principles, including 
the right to liberty. 

Although human rights law generally guar-
antees a universal right to liberty, the right 
is not absolute, and narrow exceptions are 
allowed. Under international human rights 
law, the International Covenant on Civil and 
Political Rights (ICCPR) guarantees everyone 
the right to liberty and security, and that no-
one shall be deprived of his liberty “except 
on such grounds and in accordance with 
such procedure as are established by law”.23 

Two exceptions are set out in European re-
gional human rights law. The European Con-
vention on Human Rights (ECHR) permits 
detention of non-nationals to prevent unau-
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thorised entry into a country, and to effect 
deportation or extradition.24 To be lawful, 
detention must be in accordance with na-
tional and – where the two are inconsistent 
– international law; it must not be arbitrary, 
it must pass tests of reasonableness, neces-
sity and proportionality, its length must not 
be disproportionate, it must not be imposed 
with discrimination, and the decision to de-
tain must be taken in good faith and with 
proper purpose. The principles of reasona-
bleness, necessity and proportionality re-
quire also that states consider alternatives 
to detention which would be a lesser inter-
ference with the right to liberty and security 
of the person.25 

Through Directive 2008/115/EC (the Re-
turns Directive),26 European Union law sets 
a “limit” on the length of immigration deten-
tion prior to deportation, and has codified le-
gal principles: detention must only serve the 
purpose of facilitating removal; it must be for 
the shortest possible period while removal 
arrangements are in process; and it must be 
“executed with due diligence”. Where there is 
no reasonable expectation that someone will 
be removed, detention ceases to be justified 
and the detainee must be released immedi-
ately.27 But the Returns Directive sets an ex-
cessive outer time limit of 18 months.28 

Although not bound by the Returns Directive, 
UK courts have derived broadly similar tests 
from English common law: there must be an 
intention to deport; detention “pending re-
moval” may only be for a “reasonable” period 
of time; and where it is evident that removal 
cannot be effected within a reasonable pe-
riod, the detention becomes unlawful.29 

Thus, while the detention of irregular mi-
grants is not prohibited, it should be used 
only as a last resort30 and its use should be 
subject to rigorous tests. The issue in each 
case is whether the state’s action in detain-

ing an individual is in accordance with inter-
national law, as interpreted in the case law 
of national and international courts, and ap-
plied in the decisions of international over-
sight bodies such as the Human Rights Com-
mittee and the UN Working Group on Arbi-
trary Detention. 

In the case of three of the most vulnerable 
groups – asylum-seekers, children and (to 
some degree) stateless persons – detention 
should not generally be used, and they are 
entitled to special protection under interna-
tional law.31 

There is a growing jurisprudence in this 
area, especially by the European Court of Hu-
man Rights (ECtHR). But although the ECHR 
imposes clear limits on states’ use of deten-
tion generally, the ECtHR has interpreted 
these limits restrictively in cases involving 
non-nationals. Galina Cornelisse argues that 
the ECtHR’s review of the lawfulness of im-
migration detention is “fundamentally differ-
ent” from the way it examines the lawfulness 
of other forms of detention.32

When called upon to resolve conflicts be-
tween human rights and competing public 
interests, judges have to reconcile the spe-
cial status of these rights with the legitimate 
power of the state to set limits to their exer-
cise.33 Saadi34 is one example of the priority 
given by the ECtHR to national sovereignty 
over the right to liberty in immigration cases. 

Saadi was a refugee from Northern Iraq who 
applied for asylum upon his arrival in the 
United Kingdom. Although he was detained 
by the British authorities for reasons of mere 
administrative expediency, this was not held 
by the ECtHR to be in violation of his right 
to personal liberty. The ECtHR stressed the 
“undeniable sovereign right of states to con-
trol aliens’ entry into and residence in their 
territory”, and deduced from that undeniable 
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right of control a “necessary adjunct” – the 
power to detain immigrants who have ap-
plied for permission to enter. It then argued 
that as long as a state has not authorised the 
entry of an individual, his detention could be 
classified as being “to prevent unauthorized 
entry”, and thus in compliance with Article 
5(1)(f) of the ECHR. 

Cornelisse sees the ECtHR’s judgment in 
Saadi as exemplifying the “limits and blinds-
pots” of the European human rights system 
when it comes to those who are “out of place” 
in the global territorial order.35 

4. Detention Conditions: Discrimination 
and Unequal Treatment

As stated above, the principle of equality 
has a dual relevance to immigration deten-
tion. First, the decision to detain should not 
be discriminatory; second, non-nationals 
should enjoy substantive equality with na-
tionals in the rights they enjoy in detention.

Under international human rights law, the 
rights of irregular migrants must be respect-
ed, even if their right to stay is not protected, 
and to this end most human rights standards 
apply without distinction between citizens 
and foreign nationals. Principles of equality 
and non-discrimination require that distinc-
tions between groups must be prescribed 
by law, pursue a legitimate aim, and be 
strictly proportionate to that aim.36 Deten-
tion which discriminates on one of the pro-
hibited grounds,37 including on the basis of 
nationality except where different treatment 
is strictly required by border control, is not 
permissible.

The general rule is that these rights must 
be “guaranteed without discrimination be-
tween aliens and citizens”, with only those 
narrow exceptions required by border con-
trol. Rights contained in human rights trea-

ties must be available to “all individuals, re-
gardless of nationality or statelessness, such 
as asylum-seekers, refugees, migrant work-
ers and other persons who find themselves 
in the territory” of a state.38 Thus, the right to 
liberty must be enjoyed equally and without 
discrimination: this means, for example, that 
migrant workers, regular or irregular, who 
are detained are to enjoy the same rights as 
nationals in the same situation.39 

The decision to detain may be arbitrary 
and so unlawful on the basis of discrimi-
nation. In one benchmark case, foreign na-
tionals who had been detained in the UK 
on grounds of national security challenged 
their indefinite detention without trial, on 
the ground that the law applied to foreign 
but not to British nationals; they argued 
that it was not permissible for the state to 
discriminate between aliens and citizens 
as regards the right to liberty. The House 
of Lords, the highest UK court, agreed, rul-
ing that a distinction between citizens and 
migrants in their enjoyment of the right to 
liberty amounted to discrimination. While 
the rights of citizens and aliens might dif-
fer in an immigration context, international 
human rights law – the ECHR and the ICCPR 
– did not permit discrimination between 
citizens and aliens in their right to liberty. 
A state was “not permitted to discriminate 
against an unpopular minority for the good 
of the majority”.40

Less priority has been given to challenges to 
conditions within detention on the grounds 
that they discriminate against non-nationals, 
and that the principle of equality requires 
that the special vulnerability of immigration 
detainees should be recognised in the rules 
which apply to their detention. This is an 
area to which more attention should be paid.

Reports by international monitoring bod-
ies and NGOs identify a number of areas in 
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which conditions fall so far below interna-
tional standards as to constitute grave vio-
lations of migrants’ rights. The UN Special 
Rapporteur on torture and other cruel, inhu-
man or degrading treatment or punishment 
found that conditions of immigration deten-
tion in Greece “amount to inhuman and de-
grading treatment, in violation of Articles 7 
and 10 ICCPR”. 41 On the basis of its review 
of individual cases, the UN Working Group 
on Arbitrary Detention has reported that in 
a number of countries immigration detain-
ees are kept in custody without sufficient 
water, food, and bedding or any possibility of 
leaving their cells to go to the yard, to com-
municate with their relatives, lawyers, in-
terpreters or consulates, or to challenge the 
legality of the deprivation of their liberty or 
deportation orders.42 Frequently, the rights 
and treatment of these immigration detain-
ees compare negatively with those of un-
convicted nationals in the countries in which 
they are detained. 

It is, of course, axiomatic that – by definition 
– prisons are not suitable places in which to 
hold someone who is neither accused nor 
convicted of a criminal offence.43

The ECPT has identified three of the most ba-
sic rights – and safeguards – which detained 
migrants should enjoy “in the same way” as 
other categories of detainees. These are gate-
way or “passport” rights, which give access to 
wider forms of protection. The importance of 
such safeguards is the greater because of the 
vulnerable nature of immigration detainees 
as a group, and because of particular needs 
which may arise as a result of past torture 
and persecution, and of the ill-treatment 
and deprivation many have undergone on 
their irregular migratory journey. These 
rights are: (i) to have access to a lawyer; (ii) 
to have access to a medical doctor; and (iii) 
to have contact with a relative or third party 

– including a consular official. At all points, 
detainees should immediately be given infor-
mation about these rights in a language they 
understand.44 

Although these appear minimal rights, in-
formation from monitoring reports suggests 
that many detention situations fall far below 
even this modest threshold, with legal access 
and medical treatment denied in places of 
detention such as in the following example 
(which is described as “illustrative”):

“[A] disused warehouse, with limited or no 
sanitation, crammed with beds and mattress-
es on the floor, accommodating upwards of 
100 persons locked in together for weeks or 
even months, with no activities, no access to 
outside exercise and poor hygiene”.45

5. Access to a Lawyer

For all detainees, held in any type of custody, 
the right to prompt access to a lawyer, to in-
formation about the right and, where neces-
sary, to free legal assistance,46 are essential 
pre-requisites for legal protection. Denial 
prevents detainees from exercising their 
rights to challenge the legality of both deten-
tion and of its conditions.47 

The UN Special Rapporteur on the Human 
Rights of Migrants has described states’ de-
nial of the right in practice, and the conse-
quences of denial:

“Some national laws do not provide 
for judicial review of administrative deten-
tion of migrants. In other instances, the ju-
dicial review (…) is initiated only upon re-
quest of the migrant (…) lack of awareness 
of the right to appeal, lack of awareness of 
the grounds for detention, difficult access 
to relevant files, lack of access to free legal 
counsel, lack of interpreters and translation 
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services, and a general absence of informa-
tion in a language detainees can understand 
on the right to instruct and retain counsel 
and the situation of the facilities where they 
are being held can prevent migrants from ex-
ercising their rights in practice.”48 
 
Migrants and asylum-seekers are especially 
vulnerable when detained at airport transit 
zones and other points of entry, where the 
detention may be under no clear authority, 
imposed with the knowledge of government 
officials at the airport or simply on the in-
structions of airline companies, before being 
returned to their countries. The difficulty – or 
impossibility – of obtaining any outside as-
sistance prevents the exercise of the right of 
the persons concerned to challenge the law-
fulness of the decision to detain or remove, or 
for asylum-seekers to apply for asylum.

Human rights law traditionally places less 
stringent obligations on states in immigra-
tion proceedings than in criminal proceed-
ings, for example as regards the right to ex-
amine evidence or call witnesses. Domestic 
laws and regulations governing immigration 
thus tend to provide fewer legal safeguards 
than those available to individuals facing 
criminal charges.49 This means that immigra-
tion detainees may find themselves in a situ-
ation of legal inequality even where the indi-
vidual is not charged with, or even suspected 
of, any offence.

In a recent review of immigration detention 
in the UK, Mary Bosworth notes that non-
nationals detained under immigration law 
are often disadvantaged relative to prison-
ers, and are typically unable to access the 
same legal protections as those who break 
the criminal law. Legal and normative safe-
guards exist to prevent citizens from being 
taken from their homes without charge and 
placed in confinement without judicial over-

sight; even those accused of the most serious 
offences are entitled to court-appointed law-
yers and, while awaiting trial, may apply for 
bail. But: 

“Most of these protections simply do 
not apply to those under immigration con-
trol; thus, unless a detainee applies for bail, 
the government is never required to obtain 
permission from a judge to hold someone in 
immigration detention.”50 

Since detainees are not routinely provided 
with a court-appointed lawyer, research has 
found that many are unaware that they have 
a right to apply for bail. Language barriers, 
confusion and trauma also make it more dif-
ficult for many to access legal aid.51

Marie-Benedicte Dembour has reviewed the 
obstacles which had to be overcome by chil-
dren who were held in a closed detention 
centre in Belgium, first in the Belgian courts 
and then in the ECtHR.52 The applicants were 
four Chechen children who were detained 
with their mother, Mrs Muskhadzhiyeva, 
who had sought asylum. An initial difficulty 
was legal access, since the prison authorities 
did not inform the detainees of their right to 
see a lawyer, nor was interpretation avail-
able when Mrs Muskhadzhiyeva met her 
lawyer; this obstacle was overcome with the 
help of civil society organisations. A second 
difficulty was the loss of contact between the 
detainees and their lawyer after the family 
was removed from Belgium to Poland; con-
tact was resumed - with difficulty and with 
luck - through an NGO. Once the case was 
won, the lawyer found that the total costs 
awarded by both the ECtHR and the Belgian 
system did not cover even his minimal time 
costs and expenses. Then another difficulty 
arose: Mrs Muskhadzhiyeva’s children could 
not receive the compensation ordered by the 
ECtHR because by the time it was paid the 
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family had been released and their wherea-
bouts were unknown; “they might have been 
for a while in France, from where they might 
have been deported and possibly returned 
once again to Poland”.53

These difficulties are not unique to the 
Muskhadzhiyeva case. Similar problems 
arise in many immigration detention pro-
ceedings, and reflect the obstacles to the 
exercise and enjoyment of rights which are 
to be found where individuals are detained 
outside the criminal justice system, are un-
familiar with the language and the society 
in which they find themselves, have no right 
to stay in the country of detention, and may 
be removed to another country during the 
course of the legal proceedings. For the law-
yer, these obstacles mean it is more difficult, 
and takes more time, to represent an im-
migration client, and costs are higher than 
would be the case in acting for a national of 
the country.

A recent investigation in Ukraine by the Jes-
uit Refugee Service noted that the state’s de-
tention centres – built under bilateral agree-
ments with the EU, and with EU funding – are 
situated in such remote areas of the country 
that access by lawyers and interpreters is 
very difficult.54  

6. Access to a Doctor 

International human rights law proscribes 
any discrimination in access to health care, 
and the underlying determinants of health 
which has the intention or effect of impairing 
the equal enjoyment of the right to health. 
This is an essential component of the right to 
health, which applies: 

“[T]o everyone including non-na-
tionals, such as refugees, asylum-seekers, 
stateless persons, migrant workers and vic-

tims of international trafficking, regardless 
of legal status and documentation”.55

For immigration detainees, the starting 
point in terms of health rights is that de-
tention facilities should provide access to 
medical care, and that particular attention 
should be paid to the physical and psycho-
logical state of detained migrants, whether 
asylum-seekers who have fled persecution, 
or others who have travelled on irregular 
land or sea routes.

The UN Special Rapporteur on the right of 
everyone to the enjoyment of the highest 
attainable standard of physical and mental 
health has noted that non-discrimination 
and equal treatment are among the most 
critical components of the right to health; 
even an unintended discriminatory effect 
may be in breach of international human 
rights law.56 In practice, health provision can 
have different – and unintended – impacts 
on different groups, and can negatively im-
pact on vulnerable migrants in ways which 
would not arise in the case of nationals. The 
point is developed in the CPT’s Standards,57 
which emphasise that the mental and physi-
cal health of irregular migrants may be neg-
atively affected by previous traumatic ex-
periences. The loss of accustomed personal 
and cultural surroundings and uncertainty 
about one’s future may lead to mental de-
terioration, including exacerbation of pre-
existing symptoms of depression, anxiety 
and post-traumatic disorder.58

Differential impacts arise in two situations: 
(i) the impact of physical and mental health 
care, through treatment – or lack of treat-
ment – in detention establishments; and (ii) 
the impact of detention and the detention 
environment on the underlying determi-
nants of health. 
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Applying these general principles at a na-
tional level, the UK’s Prison Inspectorate 
has set out standards for all places of im-
migration detention, which recognise the 
vulnerability of immigration detainees, and 
the special steps which should therefore be 
taken to respect their health needs and right 
to health. These standards are presented as 
the “expectations” to which detainees are 
entitled in terms of their conditions and 
treatment. Thus, the “expectations” state 
that, inter alia: (i) the provision of health 
services in an immigration detention centre 
should be sensitive to the possibility that a 
detainee may have been a victim of torture 
and staff should be trained to recognise and 
treat signs of trauma and torture; and (ii) 
there is a presumption against detention 
of any detained person whose mental or 
physical well-being is likely to be adversely 
affected by continued detention.59 But these 
“expectations” are too often not reflected in 
national practice. 

Recent research in the UK with detained tor-
ture survivors from countries where rape 
is used as a weapon of war found not only 
that their wellbeing had been adversely af-
fected by detention, but also that their medi-
cal treatment was markedly inferior to that 
available under the National Health Service 
to individuals living in the same area. Many 
had been denied life-saving medication.60   

Reporting on the impact of detention on mi-
grants’ health in Italy, Malta and Greece, Mé-
decins Sans Frontières (MSF) has confirmed 
the negative impact of detention in “appall-
ing conditions” on health.61 It found that 
Greek detention centres provided no spe-
cial care for pregnant women and children, 
medical personnel did not visit the cells and 
usually patients tried to attract their atten-
tion by shouting from behind bars. Many 
migrants arrived in Europe in relatively 

good health, despite the difficult journey, 
but their health soon deteriorated during 
detention as a result of respiratory infec-
tions, communicable diseases such as sca-
bies, chicken pox, fungal skin infections or 
gastrointestinal problems. In Malta, it found 
thirteen people suffering from chicken pox 
who were “isolated” in a room in one part 
of a detention centre together with 80 non-
infected people; as a result there had then 
been an “uninterrupted chicken pox epi-
demic”, with over 120 cases in five months, 
which the authorities had taken no effec-
tive steps to stop. MSF also found a direct 
link between the length of stay in detention 
and the level of desperation reported, not-
ing that despite the obvious mental health 
needs, most detention centres had “a com-
plete lack of mental health services”.

Reporting on the wider impact of the deten-
tion environment on health, MSF noted that 
many detainees had already escaped war; 
hunger and harsh living conditions, and de-
tention, added to their existing distress and 
psychological suffering: 

“Overcrowded living conditions, 
often combined with inadequate sanitation 
facilities, substandard provision of shelter, 
food and non-food items and serious barri-
ers to access to healthcare, including mental 
healthcare, inevitably have an impact on mi-
grants’ wellbeing.”

7. Contact with a Relative or Third Party, 
Including a Consular Official

In addition to the benefits of support and of 
combating isolation to anyone deprived of 
liberty, outside contact has particular im-
portance for detained non-nationals who 
have lost their personal and cultural sur-
roundings, and are faced with an unfamil-
iar social, legal and linguistic environment. 
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Their vulnerability gives contact with the 
outside world even greater importance than 
for a national detainee. 

Historically, international law recognised the 
specific vulnerability of aliens by giving the 
diplomatic representatives of the state of na-
tionality the right to visit their detained na-
tionals, and the right to refugees to contact 
UNHCR.62 For immigration detainees, con-
fronted by legal proceedings in a language 
and under a legal system which they do not 
understand, consular assistance is a human 
right, and an essential part of due process 
and fairness.63 However, the legally stateless 
are without consular support, as are many 
irregular migrants whose nationality is inef-
fective because the consulates of their legal 
nationality refuse assistance, or are unable 
to provide assistance because there is no 
diplomatic representation in the country 
of detention.64 In these situations, as in the 
Muskhadzhiyeva case, the role of civil society 
is key to protection. 

8. International Monitoring and Oversight

States’ reluctance to accept the constraints 
on national policies set by international hu-
man rights law has been particularly acute 
in the case of irregular migrants.65 Some na-
tional legal systems have adopted narrow 
and restrictive interpretations of interna-
tional human rights when detention is chal-
lenged by non-nationals.66 

International oversight therefore plays an es-
sential role in protection. As the use of immi-
gration detention has grown, so has aware-
ness of the challenges it presents to human 
rights, both within the UN, and specifically 
within the Human Rights Council.67 A first 
step was taken by the Human Rights Com-
mission68 in 1997, when the mandate of the 
Working Group on Arbitrary Detention was 

extended to cover asylum-seekers and mi-
grants. In 1999, a special procedure to report 
on and monitor the human rights of migrants 
was created.69 Other special procedures have 
since included violations of migrants’ rights 
in their scrutiny. The UN human rights treaty 
bodies now include non-nationals in their re-
view of states’ treaty compliance, and states’ 
detention practices are considered in the 
HRC’s Universal Periodic Review.70 

As the work of the ECPT has demonstrated in 
Europe, an international mandate to prevent 
torture, cruel, inhuman and degrading treat-
ment or punishment can play an important 
role in monitoring national detention prac-
tice and conditions, complemented by hu-
man rights and migrant rights NGOs. 

An international development of particu-
lar significance is therefore the establish-
ment of a new monitoring body under the 
Convention against Torture. An Optional 
Protocol to the Convention against Torture 
(OPCAT) entered into force in June 2006, 
creating a Subcommittee on Prevention 
of Torture (SPT), which has a mandate to 
visit places of detention, including places 
of immigration detention. The OPCAT also 
requires states to establish “independent 
national preventive mechanisms” at the 
domestic level, with a mandate to inspect 
places of detention. Under the OPCAT, the 
SPT has unrestricted access to all places of 
detention, can make unannounced visits to 
police stations, prisons, detention centres 
(including immigration detention centres), 
and other places where people are de-
prived of their liberty, and meet in private 
with detainees. 

One practical difficulty is that international 
custodial standards – notably the UN Stand-
ard Minimum Rules for the Treatment of 
Prisoners – apply specifically to prisons, 
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but immigration detainees are held in many 
other places.71 The UN’s Body of Principles 
for the Protection of All Persons under Any 
Form of Detention or Imprisonment72 is 
an important global standard, but it deals 
with living conditions in a more limited way 
than the UN Standard Minimum Rules for 
the Minimum Treatment of Prisoners. UN-
HCR’s Guidelines on Applicable Criteria and 
Standards Relating to the Detention of Asy-
lum Seekers identify minimum conditions, 
but are not detailed in the standards they 
set.73 In the context of Europe, the ECPT has 
therefore noted the lack of a “comprehen-
sive instrument” setting out the minimum 
standards and safeguards for irregular mi-
grants deprived of their liberty, which are in 
line with the specific needs of this particu-
lar group. Although the European Prison 
Rules apply to immigration detainees held 
in prisons, they do not apply to immigration 
detention centres, police stations, and other 
places of immigration detention. 74  

9. Concluding Comment

International and national courts have given 
considerable attention to strengthening hu-
man rights protection for asylum-seekers 
and migrants against arbitrariness and dis-
crimination by states in the decision to de-
tain. But much less attention has been paid 

to the unequal treatment which migrants 
and asylum seekers may face within immi-
gration detention. 

There is a need to recognise and redress the 
inequalities arising from the lesser protec-
tion given to non-nationals held in immi-
gration detention as compared to the rights 
typically available to those held within na-
tional criminal justice systems. There is also 
a need to recognise that although standards 
of treatment in principle apply equally to 
nationals and non-national detainees, the 
impact on immigration detainees will not 
necessarily be equal because of their par-
ticular vulnerabilities. 

Equal treatment in this context is not al-
ways equivalent to identical treatment. As 
the UK’s Immigration Detention: Expecta-
tions recognise – for example with regard 
to health – special steps, positive action and 
even different treatment may be required 
to ensure substantive equality between im-
migration detainees and detained nationals. 
To be effective in protecting rights, rules 
and procedures will therefore need to take 
account of these differences. To attain full 
and effective equality for vulnerable immi-
gration detainees it will sometimes be nec-
essary to treat them differently to reflect 
their different circumstances.75 
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