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Introduction: Origin, Content and State Obligations

Introducing Economic and Social Rights

A normative system of internationally recognized human rights ex-
ists. These rights are interdependent and indivisible. Their content is
found, in broad outline, in the International Bill of Human Rights,
which consists of the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, and the Interna-
tional Covenant on Economic, Social and Cultural Rights.

The moral foundation of international human rights is found in
Article 1 of the Universal Declaration: ‘All human beings are born
free and equal in dignity and rights. They are endowed with reason
and conscience and shall act towards each other in a spirit of brother-
hood.’

When the General Assembly, on 10 December 1948, in its resolu-
tion 217A(III) adopted the Universal Declaration of Human Rights, it
stated in the Preamble that the Universal Declaration of Human
Rights was proclaimed

to the end that every individual and every organ of society, keeping
this Declaration constantly in mind, shall strive by teaching and edu-
cation to promote respect for these rights and freedoms and by
progressive measures, national and international, to secure their uni-
versal and effective recognition and observance, both among the
peoples of member states themselves and among the peoples of terri-
tories under their jurisdiction.

At the time when the Universal Declaration was adopted, the rights

were obviously not universally enjoyed. They were not even univer-
sally recognized. Now, 50 years later, their enjoyment has increased
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and their recognition has undoubtedly become more wi

However, much has still to be done, bg’th in terms of ;crz(iaiilggegfé
recognition of .the rights and, even more, in obtaining their actual
enjoyment. This applies, in particular, to economic and social rights
In many parts of the world they are still not properly recognized: we
continue to find both individuals and states which claim that eco-
nomic and social rights are not proper human rights. Such scepticism,
with outright negative attitudes to economic and social rights de-
rives froxp cultural traditions. One manifestation of the relat’ivity
inherent in cultural traditions is the assumption in some Western
societies that human rights shall be construed as natural rights, se-
f}lllirsmg the freedom of the irfldividual from the state. On the basi’s of

narrow construction of human rights, signifi

International Bill of Human Rights can %e chall%?:élecg.n ! parts of the

The International Bill of Human Rights was not drafted to codify a
particular set of philosophical assumptions prevalent in the eight-
eenth century, but to develop a comprehensive system of rights which
could constitute solutions to important moral and political problems
There is no single philosophical strand which can claim the propert};
of human rights; consequently, the only platform on which a consen-
sus can be built is, indeed, the International Bill of Human Rights, as
adopted by the United Nations. It will therefore be taken for gran’ted
here that the whole Bill of Human Rights is equally valid.

A practical argument can be added to this. Anyone who wants to
pick out some parts of human rights but deny the validity of others
cannot refer to the Universal Declaration as the source of validity of
the.rlghts they refer to. What is left, therefore, is only a reference to
their own particular subjective opinions.

In the nex_t s.ection, however, we shall also show that, even within
Western societies, a broadening understanding of human rights took
place as a consequence of the evolution of society, and that by the
time of the adoption of the Universal Declaration in 1948, economic
and social rights had become an important component of the legal
and administrative systems of Western states. Indeed, there was solid
iﬁg};\}‘zqt ft;onlln ’;he West fi)r tlllle introduction of economic and social

s in the International Bill of Human Ri
often been argued subsequently. 2 Rights,contrary to whathas

The International Bill of Human Rights should be seen as a global
programme with a number of sub-projects. It is a global programme
in the sense expressed in the Preamble to the Universal Declaration
quoted above: that by teaching and education the human rights should

be promoted, and that by progressive measures their universal and
effective observance should be achieved. Only in a very philosophi-
cal sense were human rights universal by 1948. What is required is to
make them universal by taking part in the programme established in

.
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1948 and to pursue the various projects that can be derived from it.
The realization of economic and social rights can be conceived of as
one sub-programme within the overall task, and the realization of
each of the particular rights could be looked at as projects within the
wider task.

Economic and social rights are found as part and parcel of many
international instruments, universal and regional. Among the univer-
sal instruments adopted by the United Nations are the following: the
Universal Declaration of Human Rights; the International Covenant
on Economic, Social and Cultural Rights; the Convention on the Rights
of the Child; the Convention on the Rights of Migrant Workers and
Their Families; the Convention on the Elimination of All Forms of
Racial Discrimination; and the Convention on the Elimination of All
Forms of Discrimination against Women. At the regional level, the
following are of particular relevance: the American Declaration of the
Rights and Duties of Man; the American Convention on Human Rights;
the Additional Protocol to the American Convention on Human Rights
in the area of Economic, Social and Cultural Rights; the African Char-
ter on Human and Peoples’ Rights; and the European Social Charter.
References to economic and social rights to be applied in particular
circumstances are made in numerous other instruments.

Neither in 1948, at the time of the adoption of the Declaration, nor
in many of the instruments adopted in more recent years, such as the
Convention on the Rights of the Child in 1989, has any division been
made between civil and political rights, on the one hand, and eco-
nomic and social rights, on the other. In contrast to this, within the
International Bill of Human Rights, the content of the Universal Dec-
laration was divided in two: one covenant for civil and political
rights, and one for economic, social and cultural rights.

The division must in part be explained by the intensification of the
ideological controversy during the Cold War between what was then
the East and the West in the Northern hemisphere. Notwithstanding
their rather bad performance with regard to human rights as a whole,
the socialist countries sought to justify their system by claiming that
they were giving priority to economic and social rights. In response,
some Western societies and their governments overstated their prior-
ity given to civil and political rights, to the extent of a near rejection

of economic and social rights as part of the human rights system.
This was in sharp contrast with their own political and social devel-
opment within the last century, as we shall see in the next section.
Since the ideological quarrel has ended with the disappearance of
the communist systems, there should be no reason to continue this
rather sterile dichotomy between the two sets of rights.

The division within the International Bill of Human Rights was
also pursued within the Council of Europe, where the European
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Convention of Human Rights contains mainly civil rights (political

rights were added afterwards, in Protocol 1), while most of the eco- -

nomic and social rights are contained in the European Social Charter.

The separation between these instruments has often been used as
evidence of inherent differences between the two categories of rights,
This has not only led to a widespread philosophical and legalistic
tradition to establish a hierarchy where civil rights are put at the top;
it has also affected the work of non-governmental human rights
organizations which pay much less attention to economic and social
rights than to civil and political rights.

The United Nations Committee on Economic, Social and Cultural
Rights noted, in an address to the World Conference on Human
Rights in 1993, that:

The international community as a whole continues to tolerate all too
often breaches of economic, social and cultural rights which, if they
occurred in relation to civil and political rights, would provoke ex-
pressions of horror and outrage and would lead to concerted calls for
immediate remedial action. In effect, despite the rhetoric, violations of
civil and political rights continue to be treated as though they were far
more serious, and more’ patently intolerable, than massive and direct
denials of economic, social and cultural rights.!

It is a matter of urgency to develop and strengthen the discourse on
all aspects of human rights, including economic and social rights.
They need to become part of the national debate, to be taken up by
individuals and groups in addressing their own governments, point-
ing out the responsibility that states have undertaken to ensure
economic and social rights, and to bring about a dialogue about the
ways in which they can be realized, in particular for the most vulner-
able members of society.

One argument often used against economic and social rights from
a legalistic point of view is that they are not justiciable’. This means
that they are not suitable for handling by courts or similar institu-
tions. Several arguments can be made against this.

First, many aspects of economic and social rights can be made
justiciable, as can be seen in many domestic legal systems. Second,
the concept of justiciability is in itself very fluid and reflects differ-
ences in legal traditions and in philosophical views about the
relationship between courts and the state. Third, human rights can
still be human rights even when they are not in all aspects justiciable.
Compliance with the corresponding obligations can be monitored
nationally and by international bodies, as indeed they are. Further-
more, rights which are not initially justiciable can gradually become
so by concretization both through practice and through more de-
tailed standard-setting at the international level and by legislation at
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the national level. Again, we must revert to the point made above

that the adoption of the Universal Declaration was lthe initiation of a
programme by which, as stated in its Preamble: ‘every lmd1v1dua1
and every organ of society’ shall by progressive measures ‘secure the
universal and effective recognition and observance of these human
rights”. To do so includes the concretization of the rights to such an
extent that more and more components thereof also become justiciable
in domestic legal systems. This is a continuing process and will not
be solved in all its aspects in the near future. _ o

The task has been set by adopting these rights; what is required is
to make use of these rights not only at the international level, but
even more at the national level. Individuals and groups should draw
on these rights in their discourse with the state, through a dialogue
demanding that the rights be implement(_ed, and through a_dlsgus-
sion on the ways in which this can be done, including the coptnbutlons
to be made by individuals in order to secure the actual enjoyment of
these rights. Subsequently, this chapter will have this overall task in
mind by indicating elements which can be pursued in the d}scourse,
both at the national and international levels, on the basis of the
economic and social rights which have been adopted as part of the
universal human rights system.

National Origins of Economic and Social Rights: Experiences of
the Early Industrialized Countries

The formulation of economic and social rights in the Universal Decla-
ration is significantly influenced by the experience of industrialization
in Western countries. In 1950, the British social hlStOI"lé.ln TH Marshall
presented a model of the evolution of the rights of citizens in Western
societies, using the United Kingdom as an example. It corresponds to
the understanding of the historical evolution of modern human rights
in these societies. Marshall claimed that three sets of rights have
emerged in some European states since the eighteenth century, and in
the following order.

1 Civil rights, such as liberty of person, freedom of speech, thought
and faith, the right to own property, expanded from the latter
part of the seventeenth century and throughout the eighteenth

ntury.

2 f’%lfggl rights, such as the franchise and the right of access to
public office developed in the nineteenth century. _

3 Social rights ranging from ‘the right to a modicum of economic
welfare and security to the right to share to the full the social
heritage and to live life as a civilized being according to the
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standards prevailing in society’, were gradually introduced in the
late nineteenth and early twentieth century.?

This development took somewhat different paths in different West-
ern countries. On the basis of comprehensive empirical material,
Esping-Andersen (1990) has argued that three different systems of
welfare capitalism emerged and, consequently, three different ap-
proaches to economic and social rights. He argues that the ‘welfare
state” is a system of social stratification which actively orders social
relations. The earliest model, which still has its followers, developed
poor laws and provided poor relief, but at extremely low levels. This
had the effect of maintaining a social stigma for those who were
given relief, with a view to preventing persons from wanting to
obtain social assistance. It was based on an extreme reliance on the
market and on contractual relations, coinciding with the elimination
of the feudal system which pushed large numbers of people off the
land where they had previously made their living as serfs and, later,
as peasants without property. Having lost their means of livelihood,
they became a cheap commodity for the emerging capitalist society.
Only thosg who could not be absorbed, even at the lowest possible
wages mainly in mining and in the budding industries, were given a
modicum of poor relief in order not to die from starvation. This was
an extreme reliance on the market, and any type of action which
could interfere with labour as a cheap commodity was ideologically
resisted. Remnants of this still exist in means-tested social assistance
a%?proaches, in societies where to be ‘on welfare’ is still considered a
stigma.

A second approach was promoted by conservative reformers such
as Bismarck in Germany, through the social insurance model. It sought
according to Esping-Andersen: ,

to achieve two simultaneous results in terms of stratification. The first
was to consolidate divisions among wage-earners by legislating dis-
tinct programs for different class and status groups, each with its own
conspicuously unique set of rights and privileges which was designed
to accentuate the individual’s appropriate station in life. The second
objective was to tie the loyalties of the individual directly to the mon-
archy or to the central state authority. This was Bismarck’s motive
when he promoted a direct state supplement to the pension benefit.
This state—corporatist model was pursued mainly in nations such as
Germany, Austria, Italy and France, and often resulted in a labyrinth
of status-specific insurance funds.?

The third approach is the universalistic system. Under this, all
citizens are endowed with similar rights, irrespective of class or mar-
ket position. The system is meant to cultivate cross-class solidarity, a
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solidarity of the nation. This is the democratic, flat-rate, general revenue-

financed model which was first formulated by Lord Beveridge, as
Chairman of the Beveridge Commission in 1942.* It has subsequently
been developed to its fullest extent in the Nordic countries.

From the above, it can be seen how economic and social rights
emerged as a consequence of industrialization. Reflecting on the in-
troduction in the United States of the Social Security Act in 1935,
which introduced at a very modest level some old-age pension and
unemployment benefits, the American economist J.K. Galbraith ob-

served:

The need for protection of the old and the unemployed is inescapably
allied with industrial development and had for long been so recog-
nized. An industrial society has its own built-in system of social
security. The farms or peasant holdings are passed on to the offspring,
and the latter, often by rigorously enforced custom, look after their
elders. A major reason for rural population increase in much of the
world is the need to be assured of sons who will do the work in the
fields and be responsible for their parents in their old age. As to
unemployment compensation, there is the stolid fact that there is no
unemployment on a farm. By lowering the effective wage, some or
much of which can be earned in kind, some employment can always
be provided or invented. It is with urbanization and industrialization
that old age pension and unemployment compensation become so-
cially essential. It is then that, with a much loosened familgl structure,
the old have no support, the unemployed have no income:.

While this gives a useful description of the historical process within
the industrialized north, it does not fully take into account the prob-
lems of the landless and dispossessed, of whom there were many in
the early industrialization of England (the effect of the “Enclosure
Acts’) and are currently in parts of the Third World, partly as a
consequence of the ‘Green Revolution’.

Since economic and social rights have now been introduced at the
universal level, they have had to relate not only to industrial but also
to agricultural societies. This makes it necessary to develop different
approaches depending on the circumstances of the particular situa-
tions.

Generally, however, it can be observed that fewer efforts are made
to secure economic and social rights to the rural than to the urban
population in many parts of the world. This may in part be due to
the different needs mentioned by Galbraith above, but also to the
lesser influence of the rural poor on the policy and decision making
of their respective governments.

Human rights are therefore all the more important since their ap-
plication can compensate for political weakness. One illustration in
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this respect is the provision in Article 14 of the Convention on the
Elimination of All Forms of Discrimination Against Women. Not only
is the rural population often the weakest part of society, but rural
women are doubly weak. The emphasis in Article 14 on the economic
and social rights of rural women constitutes one of the most important
challenges to the whole edifice. To this we shall return later.

I(;)riglins and Evolution of Economic and Social Rights at the International
eve

The evolution of human rights at the national level was closely re-
lated to the expansion of the concept and content of citizenship.
However, even when human rights are lifted up to the international
level, we have either to separate them from the notion of citizenship
or to broaden the content of that concept.

Since trade and investment cross borders, there also emerged in
the process of industrialization a concern with labour relations in
other countries, and gradually also with social rights applying in
other countries. Differences in wages and in social security have an
influence on the cost of production. In order to ensure that countries
with a relatively high level of social security are not at a disadvan-
tage in competition on the international market, there emerges a
concern with equalizing the treatment of labour and of social secu-
rity. Added to this are the ties of solidarity which to some extent have
existed between workers and labour movements in different parts of
the industrialized world. International cooperation related to labour
}avlv; emerged as a result of the desirability of harmonization in this
ield.

International cooperation related to economic and social rights
preceded cooperation related to civil and political rights. In the area
of labour rights, such cooperation emerged as a result of the desir-
ability of harmonizing labour laws among industrialized countries.
The first efforts were made as early as the latter part of the nine-
teenth century, on the urging of personalities such as Robert Owen in
England and Daniel Legrand in France.

A conference convened by the German government was held in
Berlin in 1890 to consider an international agreement on labour con-
ditions. It adopted resolutions on work in mines, weekly rest and the
work of children, young persons and women. However, the resolu-
tions were not followed up. In 1900, a group of scholars and
administrators formed the International Association for the Legal
Protection of Workers, which set up an office in Basle and which
undertook studies and dissemination of labour laws. At its initiative,
the Swiss government convened conferences in 1905 and 1906 which
led to the adoption of the first international labour conventions,

|
|
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which prohibited nightwork by women in industry and the use of
white phosphorous in the production of matches.®

At the end of the First World War, this was given impetus by the
establishment of the International Labour Organisation, founded in
1919. One of its main activities was, and still is, to adopt conventions
and recommendations on labour standards, and to supervise the
implementation of these instruments.

Cooperation related to what is now called ‘the right to health’ has
its origin in the efforts to develop conventions to prevent the spread
of communicable diseases, in particular the adoption of sanitary con-
ventions on cholera and the plague. A number of these conventions
were consolidated into a single text in 1903. In 1907, the Office Inter-
national d’'Hygiene Publique (OIHP) was established. The Health
Organization of the League of Nations was established on the basis
of Article 23(f) of the Covenant of the League of Nations, which
called for joint steps to prevent and control disease. A much more
comprehensive approach to international cooperation in the field of
health was introduced with the establishment of the World Health
Organization” in 1946.

International cooperation related to what is now called ‘the right
to education’ has a more limited history. A private organization, the
International Bureau of Education, was established in Geneva in
1924 and was transformed into an intergovernmental organization in
1929 as an international coordinating centre for institutions concerned
with education. A much broader approach was chosen, however,
with the establishment of UNESCO in 1945.

These and various other early international efforts were brought
together when the United Nations was founded. The need to develop
universal standards in the economic and social field was recognized
from the earliest preparations for the United Nations. The main initia-
tives came from the United States. The ‘Four Freedoms’ address made
in January 1941 by the President of the United States, Franklin D.
Roosevelt, called for measures to ensure the enjoyment ‘everywhere in
the world’, of four freedoms, one of which was the freedom from
want. The same concern was repeated in the Common Programme of
Purposes and Principles, known as the Atlantic Declaration, adopted
by the American President and the British Prime Minister, Winston
Churchill, in August 1941, which listed eight purposes and principles.
Under the fifth of these, they declared that they would endeavour ‘to
bring about the fullest collaboration between all nations in the eco-
nomic field with the object of securing, for all, improved labour
standards, economic advancement and social security. Less than six
months later, on 1 January 1942, at the initiative of the United States,
the programme of the Atlantic Charter was subscribed to by 25 states
which signed the Declaration of the United Nations.
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_ Against this background, a number of initiatives w.

ing the Second World War to draft an international ebri(lel tgf %ILIC:\?I;
rights. One of the most successful efforts was undertaken by a United
States-based mstitution, the American Law Institute. In 1942, it con-
vened a group of jurists coming from the United States and 23 other
countries, which elaborated a Declaration of Essential Human Rights
The work was completed in 1944, and the Declaration containeci
nea_rly the whole range of human rights - civil, political, economic
social and cultural - which later found their way into the Universal
Dec'larahon of.Human Rights. When the Secrefariat of the United
i;l etlitlons fnﬁade its first draft for the Universal Declaration, this Decla-
ot ;i?a?ion’gsentlal Human Rights was one of the main sources of

Throughout the evolutionary history of human rights, three as-
pects of human existence have sought to be safeguarde’d: human
u}tegrflty, freedom and equality. Axiomatic is the respect for the dig-
ncllty of every human being. The way in which these issues have been
a dressegl h.as matured over time, from initial, idealistic assertions of
vague principles to the adoption of the comprehensive, international
normative system now in existence. That system contains a wide
range of specific rights and, to some extent, also corresponding obli-
gations of states. The latter need to be explored when seekin E:o link
rights with concrete development concerns and approaches. &

When the Universal Declaration on Human Rights was finall
adqptec} In 1948, there was thus not much doubt that economic anc}1’
social rights had to be included. The great contribution of this Decla-
ration is, however, that it extended the human rights platform to
embrace the whole field — civil, political, economic, social and cul-
tural ~ and made the different rights interrelated and mutuall
reinforcing. The realization, particularly in the West, that the politica}{
lgpheavals and the emergence of totalitarian regimes in the period

etween the two world wars had been due to widespread unemploy-
ment and poverty had contributed to a genuine interest in securilzr
economic and social rights, not only for their own sake but also fo%
the preservation of individual freedom and democracy. This view
rv:ras based on a conviction that, even in periods of recession, it is
n }e’caelsi'sgary to ensure that basic economic and social rights are enjoyed

These concerns are more relevant than ever at the present ti i
the light of escalating unemployment, increasing pmz:rty artlctlugr%vtrrI
1(1:1g disparities in income, not only in the Third World but also in
foiztrta(} iiciegggti{lr; E};'ro'pe andfin the West. It is necessary, there-

’ efficiency of i i i i i
field and possibly to develop r}:ew c])lrlliti:esl..nahona1 mechanisms in thi
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Human Rights and Corresponding Obligatiohs

Economic, Social and Cultural Rights as Part of the Human Rights
Package

Economic, social and cultural rights constitute three interrelated com-
ponents of a more comprehensive package, with obvious links to
civil and political rights. As human rights and fundamental freedoms
are indivisible and interdependent, equal attention should be paid to
the implementation, promotion and protection of both civil and po-
litical, and economic, social and cultural rights.

At the core of social rights is the right to an adequate standard of
living: Universal Declaration of Human Rights — Article 25; Interna-
tional Covenant on Economic, Social and Cultural Rights — Article 11;
Convention on the Rights of the Child - Article 27. The enjoyment of
these rights requires, at a minimum, that everyone shall enjoy the
necessary subsistence rights: adequate food and nutrition, clothing,
housing and the necessary conditions of care. Closely related to this
right is the right of families to assistance (International Covenant on
Economic, Social and Cultural Rights — Article 10; Convention on the
Rights of the Child - Article 27). In order to enjoy these social rights,
there is also a need to enjoy certain economic rights. These are the
right to property (Universal Declaration of Human Rights — Article
17), the right to work (Universal Declaration of Human Rights -
Article 23; International Covenant on Economic, Social and Cultural
Rights — Article 6) and the right to social security (Universal Declara-
tion of Human Rights — Articles 22 'and 25; International Covenant on
Economic, Social and Cultural Rights — Article 9; Convention on the
Rights of the Child — Article 26).

Economic rights have a dual function, most clearly demonstrated in
regard to the right to property. On the one hand, this right serves as a
basis for entitlements which can ensure an adequate standard of living
while, on the other hand, it is a basis of independence and therefore of
freedom. The initial concern in early modern times with the right to
individual property, articulated by John Locke in 1689,'° was directed
against the feudal order where control over land and other resources
was based on a hierarchical system constituting profound inequality
and dependencies. England was still a predominantly agricultural so-
ciety; Locke’s primary concern was that land should belong to the
tiller, ‘not to the fancy or covetous’. ‘As much land as a man tills,
plants, improves, cultivates, and can use the product of, so much is his
property,” Locke observed.!

The right to property became a crucial element in the early quest
for freedom and equality, but the right to property in the traditional
understanding of the term cannot be enjoyed on an equal basis by
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all. The transformation from an agricultural to an urban and indus-
trial society requires a more complex system of rights in order to
ensure livelihood in dignity for all. The right to property therefore
has been supplemented by at least two other rights: the right to work
with a remuneration which ensures an adequate standard of livin
for all those who are willing to work and are able to find work ang
the right to social security which is a substitute for work for those
who either cannot find work or are unable to work, and a substitute
for msuffic.ien.t income derived from property or from work: insuffi.
ﬁlf;té that is, in regard to the enjoyment of an adequate standard of

The right to work functions as a basis of inde endence, provi
the work is freely chosen by the person conceg\ed, that gu?f‘i,é(iﬁlci
income is obtained from it, and provided the workers can protect
their Interests through free trade unions.2

The right to social security is essential, particularly when a person
does not have the necessary property available, or is not able to
secure an adequate standard of living through work, owing to unem-
ployment, old age or disability. ,

Regional human rights provisions Largely based on the Univer -
larqhon, specific human rights inst?un}ients have been adoIS)’?(icll3 %Cy
regional organizations: the Council of Europe, the Organization of
American States and the Organization for African Unity. The main
Instruments of the Council of Europe are the European Convention for
the Protection of Human Rights and Fundamental Freedoms adopted
in 1950, and the European Social Charter, adopted in 1961. The main
Instruments of the Organization of American States are the American
Declarah.on of the Rights and Duties of Man of 1948, the Inter-American
Convention on Human Rights of 1969, and the Additional Protocol of
S_an Salvador, z.idopted in 1988, which deals with economic and social
rights. The main African instrument is the African Charter on Human
and Peoples’ Rights, adopted in 1981, which includes civil, political
economic, sc?cial and cultural rights within the same text. ’ ’
Regional Instruments may sometimes be more effective than uni-
versal ones in terms of implementation, owing to the greater similarity
among the member states of each of the regional organizations. This
has led to more advanced mechanisms of supervision and handling
of complaints in the Council of Europe and in the inter-American
system, though mainly with regard to civil and political rights. The
monitoring mechanism under the African Charter, being more recent
In origin, is as yet less developed.
. In the Asian region, it has not proved possible, in spite of various
Initiatives, to develop a comparable regional organization and conse-
quently no regional instrument on human rights exists. The
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__explanation may partly be found in the greater diversity of cultural
and political systems within the vast Asian region.

Subjective rights aspects of human rights A distinction must be made

~ petween those aspects of human rights which can be treated without

difficulty as individual, subjective rights and those which cannot,

unless further concretization has been made through legislation or
practice.

Most human rights, including economic and social rights, contain
some elements which can be dealt with at the national level as sub-
jective rights. For these, individuals can have an effective remedy
through competent national tribunals or courts in the case of viola-
tions.

Other aspects of the same rights are less amenable to direct trans-

formation into subjective rights. They are, at least initially, elements
of a right to a social order in which the particular rights can be
realized. The process of realization forms part of state obligations
under international law.
If, by subjective legal rights, we refer to rights which will be up-
held by a court when an individual brings a claim alleging violations,
and if we limit ourselves for the time being to domestic courts (within
a given national legal system), several conditions would have to be
fulfilled for international human rights to be a legal right in that
particular setting: what is the position of international human rights
law in domestic law? Is it directly applicable or does it have to be
incorporated into national law in one way or another? If interna-
tional human rights law is directly applicable, the next question is
whether the particular right in question is self-executing or whether
it has to be given a more specific form and content in domestic
legislation in order to become applicable by domestic courts. If the
position of international human rights law in domestic law depends
on some form of incorporation, the question whether it is a legal
right under domestic law depends on the nature and scope of that
incorporation and also whether the particular international human
right is self-executing.

( There is no guarantee for any international human rights that they
will be treated as legal rights in domestic law, but some are more
easily accepted than others, This, however, also depends on the po-
litical and cultural system of the society concerned. The overall
purpose of the International Bill of Human Rights is to promote their

. acceptance within all domestic systems and, as far as possible, also to
make them into legal rights within domestic systems. However, not
all international human rights lend themselves easily to being made
justiciable in domestic systems, nor is it obvious that all aspects

should be justiciable.
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With regard specifically to economic and social rights, some ele-
ments can be made more easily justiciable than others. First, those
aspects which deal with freedom from the state are, at least in
Western societies, the elements which are most easily made into
enforceable legal rights. The right to peaceful possession of prop-
erty and the right to freedom from forced labour are among the
most obvious examples. Of much greater significance is the appli-
cation of the principle of non-discrimination. It may be uncertain
how far a state is obliged to go in developing a system of social
security. Where the right to social security is not immediately a
subjective legal right, unless appropriate domestic legal legislation
has been adopted, it becomes a legal right as soon as a state starts
adopting such legislation, since it will then have to respect the
principle of non-discrimination. Consequently, for every step a state
wants to take, possibly based on purely pragmatic reasons relating
to domestic needs, in developing social rights, it will have to apply
these rights equally even if the domestic law itself is restrictive. On
the basis of international human rights law, a justiciable legal right
can emerge for the individual. This has tremendous significance,
and is the most fornfidable platform on which the economic and
social rights edifice can be gradually built up at the domestic level.
Second, there are certain economic and social rights which can be
seen as minimum rights that should be available to everyone and,
on that basis, objective individual rights might emerge. The right to
primary education free of charge is in the process of becoming such
a basic right, and may already be considered a subjective right for
every individual, whether this be based on Customary international
law or on treaty law.

However, beyond these rights, we are very often faced with situa-

tions where it is impossible to identify the subjective right of the -

individual which flows from a particular international human right.
In these cases it is better to see international human rights as direc-
tive principles for the state concerned, in the sense of principles
which should guide domestic legislation and other decision making.
This does not make these rights devoid of legal significance. When
directive principles are not applied in good faith by a State Party to a
convention, such as when available resources are not appropriately
used for the particular purpose of that right, the relevant interna-
tional bodies can draw the conclusion that there has been
non-compliance with international obligations. This can have conse-
quences, even though the sanctions available for the international
community are limited. It may affect bilateral relations; donor states
may make their continued cooperation dependent on better compli-
ance with international obligations. Negative international publicity
can also affect the domestic political processes and make the internal
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- civil society more inclined to push for better application of the direc-

i inciples. o
nY’FTErs]?c(:igecﬁve principles also have another significant 1:)eg:}al con-
uence within the domestic system: they affect the balancing
Isjee(tlween rights in a way which would not exist without these dlre_c-
tive principles. If, to take one example, a state imposes re{)lt Cflﬁ?ﬂdth n;
order to make housing more easily accessible and thei\re y the
right to housing under Article 11 of the Internationa Covenan. (1)1 t
Economic, Social and Cultural Rights, the owners of the .h;)luse mig ¢
claim that this is unacceptable interference with their right tc;1 ptrct?ln
erty. In such a situation, the state would be entitled to claim that hte
measures were necessary in order to ensure another I}umfn}l 1‘1% .
This aspect of the legal significance of economic and social rights has
not been given sufficient a;tinﬁog, evenﬁthough particular cases can
the validity of this observation. _
deﬁ?? ‘f)t;riilt;s us back tf)ythe point that the international human rTg{:s
system is a package of interrelated rights, and the d1ffere1r11t rig ?
have to be interpreted in light of each other. This includes t eln(::iqes.
sity of taking into account economic and social rights, 1;)nc uding
those aspects which are not in themselves amenable to becoming
individual legal rights. o o
mc\ilif‘élg;refo%e ha%e to distinguish between minimum obhga_’noris of
states flowing from international human rights, and the op’tlmiix;ei
alization of these rights, which go far beyond the mlmmum.hO;()i i a_
realization’ refers to the most suitable balancing between the 'dl elz
ent rights in order to obtain the best possible results for all indivi uta t
In doing this, of course, no right can be limited to a greatgrhex_en
than provided for in the specific right itself, and some rig ts }zlzltre
absolute and can never be limited. In regard to many other r;lg S,
however, the necessity of limitation due to other human rights is
generally well recognized and has to be taken into account. 1 to the
This point will be elaborated at greater length in regar (;1 .
specific rights discussed below. An illustration could be gllgfen here.
the right to health includes both the right for individua dto agle
access to health services, which can easily be transformec alt ! e
national level into an individual subjec’nv.e rlght_%, but. it also mc(:fl udes.
the right to a public health order in which epidemic gn}cli enherrllsﬁ
diseases are prevented or controlled. This aspect of the right }tlo ea .
is more difficult to translate into individual, sub]ectlvg rig ts toh e
pursued by individuals before tribunals or courts, but it is nIevert I;e-
less an essential part of the normative human rights system. It cant gi\
made use of both nationally and internationally by non-governmenta
organizations (NGOs) and concerned groups, calling upon n:ionl;
toring bodies at the international level to request the state ’(cio a Opd
more effective measures, and-at the national level to deman
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changes in policies. The neglect of such obligations can have more

serious consequences for individuals than the violation of rights which
have been transformed into individual, justiciable rights.

State Obligations

It is essential to explore the corresponding obligations in order to
understand the substance of rights. The Universal Declaration of Hu-
man Rights envisaged that the rights contained therein shall be enjoyed
by everyone throughout the world. The rights must be absorbed into
the legal, administrative and political culture of nations, first by a
recognition that they are achievable ideals and then by implementa-
tion in national law and administration through relevant political and
social reforms. Global institutions had to be set up to monitor the
. implementation of human rights worldwide and to bring about coop-
eration in the fields of economic, social and cultural matters to establish
conditions for their full enjoyment throughout the world.

The Universal Declaration was initially an expression of ideals to
be achieved. The process of transforming these ideals into ‘hard law’
(‘positivization’ in legal language) at the international level started
with the adoption of the two international covenants adopted in 1966
(the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights),
followed by numerous specific conventions. While this created obli-
gations for states under international law, the main task was to ensure
that the rights were incorporated into national law and administra-
tive practice. This transformation, whether into constitutions or into
statutory law, can be fully achieved only when it goes hand-in-hand
with the evolution of a human rights culture where individuals as
well as politicians, administrators and security forces know and ac-
cept, not only their own rights, but also their duties flowing from the
rights of the other members of the community on a basis of equality.

Under international law, obligations for human rights are prima-
rily held by states. When states seek to implement these obligations
in national law, they are also required to impose duties on persons
subject to their jurisdiction. Such duties include the requirement to
respect the rights of other persons, such as the duty to respect the
‘property of others which is imposed through criminal law provisions
- on theft, and other measures. Duties have also to be imposed on all
individuals to contribute to the common welfare, including taxation.
‘The compliance with such duties makes it possible for the state to
assist and to fulfil (provide) in ways which enable everyone to enjoy
his or her economic, social and cultural rights.

The duties of individuals are in most cases not contained in inter-
national instruments; they are underlying necessities, but left to the
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r adoption through national legislation. Nor are the obliga-
iit;\:li foo‘f stateIs) spelled oft in great detail in the main h-u'mari rights
instruments: they are gradually clarified tl_‘lrough ad,dmpnal; r(rilpre
specific instruments, and through the practice of monitoring bo 1esi
While these processes are still at an early stage at the mterna’aoir}:fl
level, an inventory of the obligations contained in the rn%ny spec 1cf
international instruments now adopted shows that a wide ﬂl:lant%e o
concrete obligations have already been gl}der_taken, and that ﬁe ea;z,/f
bodies are also contributing to the clarification of the obh%a donsi.1 "t
the national level, many states have comprehensive and detaile
legislation concerning economic, social and cultural rights. 1

The Universal Declaration of Human Rights imposes a.lbo‘vei1 all a
moral obligation on all states to realize social and economic rights.

The Main Provision on State Obligations: I'nternational Covenant on
Economic, Social and Cultural Rights, Article 2

Article 2 of the International Covenant on Econormc,_Sogal
Er?c;i eCrultural Rights, States Parties have undertaken legally binding
obligations to take steps, to the maximum of their available resourcgsi
to ‘achieve progressively’ the full realization of economic and socia
i in that Covenant. '
rlgTI}}t\z 11n:e.aming of these obligations has been e><3am1ned by a group o(i
experts who adopted the Limburg P1:inc1ples.1_ These were adopte
by a group of scholars and experts in Maastricht from 2 tof6 June
1986 to consider the nature and scope of the obligations o Stétels
Partes to the International Covenant on Econon}lc, 'Soc1a1 and 1(1i -
tural Rights. They are not in themselves legally binding, but %I‘OV} e
the best guidance to the understanding of the obligations owuﬂlg
from the ratification of that Covenant by a State Party. Sln.a}el the
Covenant is an international treaty, it must, in accordance wit A e
Vienna Convention on the Law of Treaties (1969), be mterprcﬁg in
good faith, taking into accounlt< thedob]lect ax;d I;lgizse, the ordinary

i e preparatory work and relevant pr _—

m%rznvgéigs gd{)ieve p?c;gressively’ have often been misinterpreted.
The treaty body for this Covenant, the Committee on Economlc%
Social and Cultural Rights, points out that, while the concept fuo11
progressive realization constitutes a recognition 'of the fact that u
realization of all economic, social and C}Jltural ‘rlghts will generally
not be able to be achieved in a short period of time, the phra.si niust
be seen in the light of the overall objective, which is to establish ¢ _cle)air
obligations for States Parties to move as expeditiously as §0331 e
towards the realization of these rights. All States Parties 1z_:we'an
obligation to begin immediately to take steps towards full rea 1zat1Oﬁ
of the rights contained in the Covenant. States Parties shall use a
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appropriate means, including legislative, administrative, judicial, eco-

nomic, social and educational measures, consistent with the nature -

of the rights in order to fulfil their obligations under the Covenant
but legislative measures alone are not sufficient to fulfil them.

The obligation of progressive achievement does not only refer to
an increase in resources, but even more to an increasingly effective
use of the resources available, which must be optimally prioritized to
fulfil the rights listed in the International Covenant on Economic,
Social and Cultural Rights, taking into account the need to ensure for
everyone the satisfaction of subsistence requirements, as well as the
provision of essential services. States Parties are obliged, regardless
of the level of economic development, to ensure respect for mini-
mum subsistence rights for all. It is essential to ensure equitable and
effective use of and access to the available resources. Its ‘available
resources’ include not only the resources found within a state, but
also those available from the international community through inter-
national cooperation and assistance. An essential aspect of economic
and social rights is the duty of international cooperation and assist-
ance pursuant to the Charter of the United Nations (Articles 55 and
56). International assistance should give full priority to the realiza-
tion of all human rights and fundamental freedoms, economic, social
and cultural as well as civil and political.

In passing, it should be noted that the more recent Convention on
the Rights of the Child (1989), which includes many economic and
social rights and corresponding state obligations, does not contain
the qualifying clause ‘progressive realization’. Under this Conven-
tion, the obligations arise immediatel , but their implementation is
still qualified by the phrase “within thejr means’.,

The Roles and Levels of State Involvement

A widespread misunderstanding has been that all economic, social
and cultural rights must be provided by the state, and that they are
costly and lead to an overgrown state apparatus. This view is the
result of a very narrow understanding of the nature of these rights
and of the corresponding state obligations; consequently, and given
their relevance to development policies, a few words about their
nature are required. The availability of resources refers, not only to -
those which are controlled by or filtered through the state or other
public bodies, but also to the social resources which can be mobilized
by the widest possible participation in development, as necessary for
the realization by everyone of the rights recognized in the Covenant.
A realistic understanding of state obligations must take into ac-
count, as laid down in Article 2 of the Declaration on the Right to
Development, that the individual is the active subject of all economic
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_ and social development.’ Most human beings strive to take care of

i n livelihood by their own efforts and resources, individually
gxl'eiﬁ Zggociation with }c,)thers. Use of his or her own resouf)ces, hczlw_-
ever, requires that the person has resources which can (i 1C115e "

ically, land or other capital, or labour. This could }1111c111 1(::_1 ;
shared right to use communal land, and the land rights held by
indigenous peoples. _
mgg(tee obligatilcj)ns must be seen in this light. States r‘r:iuSti ;ti tl(l)(re
primary level, respect the resources owned by the mdn}zll ual, his
her freedom to find a job and the freedom to take the m.ecessa_:l);
actions and use the necessary resources — alone or in assoc1at;10nlmﬁ !
others — to satisfy his or her own needs. It is in regard to the ab(;_
that collective or group rights become important: the resourlce‘:é.on‘S
longing to a collectivity of persons, such as indigenous p&)\pg a ons,
must be respected in order for them to be able to satisfy their ne ds
Consequently, as part of the 'obligqtlon to respect these lresgur.ccﬁ e
state should take steps to recognize and register the arll1 ngtitls of
indigenous peoples and land tenure of smallholders whose k(?
uncertain. By doing so, the state will have assisted them in r?q mﬁ
use of their resources in greater safety in their efforts to maintain a 1
adequate standard of living. Similarly, the rights of peoples to ex%re
cise permanent sovereignty over their natural resources f;nagr °
essential for them to be ablei)thrm;%ﬁ t:1e1r own collective efforts, to

i needs of the members of that group.

Satzfz ;}elce:ondary level, state obligations mean to protect the freedom
of action and the use of resources against qther, more ass}elrtlve oi
aggressive subjects — more powerful economic interests, suc Cias prod
tection against fraud, against unethical behaviour in tr;lhe arz1 1
contractual relations, against the marketing and dumping o agatrh

ous or dangerous products. This protective functlor} of the stcziltf is 0(3
most important aspect of state obligations also with regar1 ofetche
nomic, social and cultural rights, and it is similar to the role o e
state as protector of civil and political rights. Significant cpmgonenst
of the obligation to protect are spelled out in existing law 1513t1h e ni}ore
states. Such legislation is subject to judicial review, an inhere 21

belies the argument that economic and social rights are h ere? x}j
non-justiciable. Legislation of this kind must, of course, be co? tehe
tual: that is, it must be based on the specific requirements o ihe
country concerned. To take one example: legislation requ{rllrlgh ?
land can be owned only by the tiller of the land is essent}lla1 whe 1?
agriculture is the major basis of income, but may be mlilc ess lreél
evant in highly industrialized, techqologlcal societies where on yof
small percentage of the population lives off the land. For gcglroupi of
people whose culture requires a close link to the use of'lan , prol_e

tion of that land is even more important as an obligation to realize
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the right to food - again, the indigenous peoples serve as the clearest
example. Protection against hazardous or undesirable elements in
foodstuffs is an important obligation in ensuring a safe food supply
as part of realizing the right to adequate food, and countries have
established more or less effective surveillance and control mecha-

nisms to ensure this.

At the tertiary level, the state has the obligation to facilitate oppor-
tunities by which the rights listed can be enjoyed. This takes many
forms, some of which are spelled out in the relevant instruments. For
example, with regard to the right to food, the state shall, under

Article 11(2) of the International Covenant on Economic, Social and
Cultural Rights, take steps to ‘improve measures of production, con-
servation and distribution of food by making full use of technical
and scientific knowledge and by developing or reforming agrarian
systems’.

At the fourth and final level, the state has the obligation to fulfil
the rights of everyone under economic, social and cultural rights,
The obligation to fulfil could thus consist of the direct provisions of

. 2 .
basic needs, such as food or resources which can be used for food

(direct food aid, or social security) when no other possibility exists,
for example (1) when unemployment sets in (recession); (2) for the
disadvantaged and elderly; (3) during sudden situations of crisis or
disaster (see below); and (4) for those who are marginalized (for

example, owing to structural transformations in the economy and
production).

Analysing the Separate Rights
The Right to an Adequate Standard of Living

Sources According to Article 25(1) of the Universal Declaration of
Human Rights, ‘everyone has the right to a standard of living ad-
equate for the health and well-being of himself and of his family’.
With the wording slightly changed, the term the ‘right to an ad-
equate standard of living” appears in Article 11 of the International
Covenant on Economic, Social and Cultural Rights: ‘the States Par-
ties to the present Covenant recognize the right of everyone to an
adequate standard of living for himself and his family’. Under Arti-
cle 27 of the Convention on the Rights of the Child, ‘States Parties
recognize the right of every child to a standard of living adequate for
the child’s physical, mental, spiritual, moral and social development’.

Reference to an ‘adequate’ or ‘decent’ living occur in many other
provisions, as an element of the work-related rights or as a purpose
underlying other rights. In the American Declaration of the Rights
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i an, both the right to education (in Article. 12) and the
an%’? ’clcl)h]g:asir0 f1'(13\;Inuneration forgwork (in Article 14) are intended Elo
= ure or to raise the standard of living of the person concerned.
, gl'luiﬂarly, under Part 1, Principle (4) of the European Social Charter’;
workers have a right to a fair remuneration sufficient for a decerils
standard of living for themselves and their families. The same
reiterated in Article 4(1) of the International Covenant on _]Ecor;lomlc,
Social and Cultural Rights. Other examples could be mentioned.

Analysis  The right to an adequate standard of living will be giver}
extensive treatment here, since it sums up a large part of the con

underlying all economic and social rights, that is to mtegrata
ecesrlarrl;one intc}; a }glumane society. It is intimately linked to th(le) foul}d:e
tion ‘of the whole human rights system, that everyone is hm;rﬁer ce
and equal in dignity and rights and should act towards eac f(I)—I In
a spirit of fraternity (Article 1 of the Universal Declaration of Hum
Rl‘::”I}'ﬁtes)r.ights to property, to work and to social security which }}ﬁzﬁ
been examined above are all sources of subsistence or mcom?1 w h
ideally should make it possible for everyone to enjoy }an a equ:d’
standard of living. When, nevertheless, a specific right tolan ad-
equate standard of living has been included in the mternahonachsys <(e) ™
of human rights, it is to cov}?r the lzopho!es alrtlldl ;c?l address the m
i hich every human being is e . _

baii(s: rtls etillse tl(:)c‘;\}’)holes, ch provision serves to address the rlgh;crs_ of
the most vulnerable members of society. In the developtzld coun ﬁrfess,
a large majority already enjoys an adequate standard a}xll somtla) mes
much more than that. In the developing countries, the numbet f
those who are vulnerable is much larger, though it differs ;u s arrle
tially in different countries. But, in deyeloplr}g countries, t gredaof
also significant sections of the population which have a sta? harman
living far above what is required under the international hu

i i S. _

rlg’l}“ll’ise ?ghmlﬁt?et on Economic, Social and Cultural Rights has nlgzteg
that the most vulnerable groups are ‘landless peasants, maigmez1 er-
peasants, rural workers, rural unemployed, urban unemp oyeld, 11.11
ban poor, migrant workers, indigenous peo 5les, ch_ﬂc}_ren, ?11 C;a b}é
people and other especially affected groups’.” To this l'stti co L be
added persons who are temporarily in very difficult Poadl tonst,i 0sn ch
as internally displaced persons, refugees and persons in deten

i iatric institutions.

mII:Si}s,CeI:saetflltial, therefore, that states ident_ify the Vulnerable'%troups
and take measures to improve their conditions. The CO%HF ee forrt
Economic, Social and Cultural Rights has drawn up guide mgs ic; 1
state reports under the International Covenant on Economic, 50c
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and Cultural Rights whereby states are required to supply informa-
tion on the current standard of living of the population, in respect
of both the aggregate and different socioeconomic, cultural and
other groups within society. The Committee also requires informa-
tion about the income per capita/GNP for the poorest 40 per cent of
the population, and whether there is a ‘poverty line’ in existence in
the country concerned, and its basis. The Committee also calls on
the State Parties to indicate the country’s position on the Physical
Quality of Llfe Index, and whether there has been any change in the
standard of living over time (for example, compared with ten years
and f1v_e years ago) with regard to the different groups. This makes
it possible o assess whether there has been an improvement in
living conditions for the entire population or only for some groups;
and whether those whose standard has been improved are those

who we In
earlier.”re vulnerable before or those who were already well-off

A right to have the basic needs met In Article 25 of the Universal
Declaration of Human Rights, this term means ‘adequate for the
health and well-being of himself and of his family, including food
clothmg, housing and medical care and necessary social services’; in
Article 11 'of the International Covenant on Economic, Social a’nd
Cultural Rights, it includes ‘adequate food, clothing and housing’;8
wherefas ’the right of the child is to ‘a standard of living adequate for
the child’s physical, mental, spiritual, moral and social development’,

The right to an adequate standard of living requires therefore that
the basic needs required to live a life in dignity are met, not by
charity but by right. It includes, but goes beyond, the basic necessi-
ties of food, clothing and housing, under conditions which enable
everyone to participate in the everyday life of society.

Everyone shall be able, without shame and without unreasonable
obstacles, to be a full participant in ordinary, everyday interaction
w1.th othe_r peoPIe. This means, inter alia, that they shall be able to
enjoy their basic needs under conditions of dignity. No one shall
have to live under conditions whereby the only way to satisfy their
needs is by degrading or depriving themselves of their basic freedoms
such as through begging, prostitution or bonded labour, or to de-
pend on the charity of others. ’

In purely material terms, ‘adequate standard of living’ can be un-
derstood to imply the maintenance of a level of living which is above
the poverty line of the society concerned. The realization of human
rights clearly requires the eradication of poverty worldwide, as en-
\Iglsgsgeed lltn' t}1134’fourdFried}(:ms Address” by President Franklin D.

velt in , and which was among the i irati i
the whole edifice of international humar% righltI;,‘.splratlons underlying
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The poverty line can, according to the World Bank, ‘be thought of
as comprising two elements: the expenditure necessary to buy a
minimum standard of nutrition and other basic necessities and a
further amount that varies from country to country, reflecting the
cost of participating in the everyday life of society’.’” It should be
added, however, that the necessities produced for own consumption,
including food and clothing, by the person or family concerned should
also be taken into account: since they are often not bought, they
escape calculation in monetary terms. The same applies to shelters
constructed by self-help.

In the following sections, two of the main components of an ad-
equate standard of living, the right to food and the right to housing,

are examined.?

Adequate Food

The ‘minimum standard of nutrition and other basic necessities’ must
include, inter alia, adequate food.?! States parties to the International
Covenant on Economic, Social and Cultural Rights are required to
rovide information about the current situation, in particular as re-
gards the vulnerable groups. They are called upon to provide a general
overview of the extent to which the right to adequate food has been
realized in the country. General statements do not satisfy; the state
must present nutritional surveys and other monitoring arrangements.
They are furthermore expected to provide detailed information (in-
cluding statistical data broken down in terms of different geographical
areas) on the extent to which hunger and/or malnutrition exists in
the country, with particular attention to the situation of especially
vulnerable or disadvantaged groups, including landless peasants,
migrant workers, marginalized peasants, indigenous peoples, rural
workers, children, rural unemployed, elderly people, urban unem-
ployed and other urban poor, and other especially affected groups.
Information should also indicate whether there are any significant
differences in the situation of men and women within each of the
above groups. 4
More importantly, on the basis of this detailed and disaggregated
information, states are requested to give information about the
changes that have taken place over the past five years with respect to
the situation of each of the above groups, and whether changes have
been made in national policies, laws and practices negatively affect-
ing the access to adequate food by these groups or sectors or within
the most deprived regions.
Finally, the government is required to indicate the measures it
considers necessary to guarantee access to adequate food for each of
the vulnerable or disadvantaged groups and for the most deprived
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areas, and for the full implementation of the ri
' ; ght to food for both
men and women, with details of measures taken and time-related

goals set.

Adequate food can be broken down into several element:
s. Ad-
equacy of the food supply means that the types of foodstuffs commonly

available (nationally, in local markets and eventuall -
hold level) should be culturally acceptable (fitting the }})fr:t,;g;gc?;i%
or dietary culture);?? furthermore, the overall supply should cover
overall nutritional needs in terms of quantity (energy) and quality
(prov1.dmg all essential nutrients, including micronutrients, such as
};lctz?cr)rrl;ns a(xind 1otdinfe) and, lasc,it but not least, be safe (free of toxic
and contaminants i
tas;ste an et ) and of good food quality (for example,
tability of the supply and access to food presupposes envi
sustainability, implying that there is z{ judiiousp}}))ublic ar:]cllr(::gﬁgz-l
nity management of natural resources which have a bearing on the
food supply, as well as economic and social sustainability in terms of
c_ond1t10n§ and mechanisms securing food access. Economic and so-
cial sustainability concern a just income distribution and effective
markets, to gether with various public and informal support and safety
nets. These supports could be public social security schemes, as well
as numerous forms of community transactions, self-help and solidar-
ity networks, the latter becoming particularl important when people
need to cope with various crisis situations.g P
It must be borne in mind that food is not the only need of concern;

therefore any form of food procurement is only viable when the
available resources are sufficient to also cover other basic human
needs. This notion is consistent with that of a ‘livelihood approach’
to food security, rather than a ‘food first approach.?

Adequate Housing

‘Essential to a life in dignity is adequate housing. The ri ht to -
ing is re_cognizgd in Article 11(2) gf the Intemgtional Cgovenagfc)%sn
Econom1.c, Social and Cultural Rights and in several other sources
The reality, however, is disturbing. The United Nations esﬁmates;
that the;e.are over 100 million homeless persons worldwide and
:)ﬁretr ti b1lhon gvho a;e inadequately housed.? There is no indication
at this number is decreasing. The Co i i i
and Cultural Rights has obser%ed: mmittee on Economic, Social

the right to hgusing should not be interpreted in a narrow or restric-
tive sense which equates it with, for example, the shelter provided by
merely h:avmg a roof over one’s head or views shelter exclusively as a
commodity. Rather it should be seen as the right to live somewhere in
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security, peace and dignity. [ ... ] The right to housing is integrally
linked to other human rights and to the fundamental principles upon
which the Covenant is premised. This ‘inherent dignity of the human
erson’ from which the rights in the Covenant are said to derive
requires that the term "housing’ be interpreted so as to take account of
a variety of other considerations, most importantly that the right to
housing should be ensured to all persons irrespective of income or
access to economic resources. [ ... | The Commission on Human Set-
tlements and the Global Strategy for Shelter to the Year 2000 have
stated: ‘Adequate shelter means [ ... ] adequate privacy, adequate
space, adequate security, adequate lighting and ventilation, adequate
basic infrastructure and adequate location with regard to work and
basic facilities — all at a reasonable cost’.

Basing itself on its examination of a large number of state reports, the
Committee on Economic, Social and Cultural Rights has identified
the contents of the right to housing to include, inter alia:

(a) Legal security of tenure, whether rental (public and private) ac-
commodation, co-operative housing, lease, owner-occupation,
emergency housing and informal settlements. All persons should pos-
sess a degree of security of tenure which guarantees legal protection
against forced eviction, harassment and other threats, and States should
take immediate measures to confer legal security of tenure upon those
persons and households currently lacking such protection.

(b) Availability of services, materials, facilities and infrastructure. An
adequate house must contain certain facilities essential for health,
security, comfort and nutrition: Sustainable access to natural and com-
mon resources, safe drinking water, energy for cooking, heating and
lighting, sanitation and washing facilities, means of food storage, refuse
disposal, site drainage and emergency services.

(c) Affordability. Personal or household financial costs associated with
housing should be at such a level that the attainment and satisfaction
of other basic needs are not threatened or compromised. '

(d) Habitability. Inhabitants must have adequate space and protection
from cold, damp, heat, rain, wind or other threats to health, structural
hazards and disease. The physical safety of occupants must be guar-
anteed as well. ‘

(e) Accessibility. Disadvantaged groups, including the elderly, chil-
dren, the physically disabled, the terminally ill, HIV-positive
individuals, persons with persistent medical problems, the mentally
ill, victims of natural disasters, people living in disaster-prone areas
and other groups, must be accorded full and sustainable access to
adequate housing resources and should be ensured some degree of
priority consideration in the housing sphere.

(f) Location. Adequate housing must be in a location which allows
access to employment options, health-care services, schools, child-
care centres and other social facilities.
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(g) Cultural adequacy. The way housing is constructed, the building
materials used and the policies supporting these must appropriately
enable the expression of cultural identity and diversity of housing.

The necessity to take the right to housing more seriously has re-
ceived considerable attention internationally over the last few years.
A comprehensive study has been conducted, on behalf of the United
Nations Sub-Commission on Prevention of Discrimination and Pro-
tection of Minorities, by R. Sachar (India),? who recommended that
states should seek to fully integrate the contents of General Com-
ment No 4 on the right to adequate housing (Article 11(1) of the
International Covenant on Economic, Social and Cultural Rights)
into the relevant national legislative and policy domains (para. 161):
that they shall clarify and strengthen the human right to adequate
housing by paying due attention to including housing rights provi-
sions in constitutions and legislation (paras 162-3). States should, at
a minimum, ensure that no violations of the right to adequate hous-
ing are allowed and, when they occur, they shall take all necessary
measures to halt any fufther violations and bring to justice any
person(s) responsible for such infringements.

Forced evictions will normally constitute gross violations of hu-
man rights, in particular the right to adequate housing. Sachar
recommends in his study that states should scrupulously avoid spon-
soring, tolerating or actively carrying out forced evictions of any
type which are not in conformity with international human rights
law (para. 166). The same applies to local and municipal govern-
ments. Development projects which lead to eviction should not be
initiated until a full resettlement policy is in place. Complete reha-
bilitation, in accordance with international law, must be ensured,
taking into account the needs of special groups: women, children
and the aged. Rehabilitation policies must ensure, in keeping with
the provisions of the right to housing, basic amenities, services and
livelihood opportunities (para. 168).

'In this connection, it is worth noting that the World Bank has over
recent years developed a resettlement policy whose main elements
‘are that involuntary displacement should be avoided or minimized
whenever possible; that, when avoidance is impossible, the World
Bank’s objective is to improve or at least restore former living stand-
ards and earning capacity. Displaced persons should be compensated
for their losses at replacement costs, be given the opportunity to
share in project benefits and be assisted in the transfer and in the
transition stage at the relocation site.?’
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Adequate Care

is often overlooked that an adequate standard of living also re-
Ituliie(s: adequate care. Adequate care, necessary for all, is particularly
important for children, the elderly and for those who have immedi-
ate responsibility for small children. The concept of adequate care
encompasses a number of extremely critical factors in the develop-
ment of nutritional well-being among individuals, especially the most
vulnerable groups in society: young children, especially poor young
children, and mothers-to-be. Adequate care is also pivotal for other
groups and individuals, such as the elderly ar}d the disabled, and
normally healthy individuals who are temporarily exposed to health
hazards or other crises in their lives which may affect their ability to
procure food, their food intake and their nut%'ltlonal status,_and thus
their health and productivity. Under international human rights law,
these issues have found their clearest expression in Article 24(2) of
the Convention on the Rights of the Child,?® which in part reads:

States Parties shall [ ... ] take appropriate measures:
(b) To ensure the provision of necessary medical assistance and health
care to all children, with emphasis on the development of primary

health care; . . o
(c) To combat disease and malnutrition, including within the frame-

work of primary health care, through, inter alia, thg application of
readily available technology and through the provision of adequate
nutritious foods and clean drinking-water, taking into consideration
the dangers and risks of environmental pollution;

(d) To ensure appropriate pre-natal and post-natal health care for
mothers; . ‘ . 4
(e) To ensure that all segments of society, in particular parents an
children, are informed, have access to education and are supported in
the use of basic knowledge of child health and nutrition, 'the advan-
tages of breast-feeding, hygiene and environmental sanitation and the
prevention of accidents; ' g

(f) To develop preventive healtl} care, guidance for parents, and fam-
ily planning education and services.

Levels of Obligation

The obligation to respect The duties of states to ensure an adequate
standard of life for everyone within their jurisdiction are obligations

rimarily of result, not so much of conduct; the measures mer}honed
in Article 11 of the International Covenant on Economic, Social apd
Cultural Rights are indicative and certainly do not cover the entire
range of measures which can be taken. The essential issue is whether
everyone is provided with a situation whereby he or she can enjoy

s
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an adequate standard of living. The ensuring of such a situation is -

dependent on the specific circumstances in the country ¢

therefore precise obligations of conduct with generaﬁr);pgﬁsgl?ilﬁg;
cannot easily be drawn up. For example, in agricultural societies the
approaches must differ considerably from typical industrialized coun-
tries, whereas these again differ from the post-industrial societies
where the service sector predominates.

The (often unstated) prerequisite for the realization of an adequate
standard of living is that the individual takes all measures within his
or her capacity to achieve the conditions which ensure an adequate
standard of living. The individual is expected to use his or her own
property or working capacity, to the best of his or her judgment, for
this purpose. This is not always explicitly stated in the relevant in-
_strume_n.ts, but is generally assumed to be so. In one case, however, it
is gxp11c1t: under Article 27(2) of the Convention on the Rights of ti1e
Child, the parents responsible for the child ‘have the primary re-
spon51b11_1t_y to secure, within their abilities and financial capabilities
the condlt}ons. of living necessary for the child’s development’. ’

The obhgafuon for the state to respect the efforts and the achieve-
ments of the individuals themselves involves, inter alia, the obligation
to respect the homes and the land from which the persons concerned
t?:fe their hviu:guo‘; firclld their shelter. Its most obvious implication is

no one shall be dispos i i
homes s onall be possessed, or forcibly removed from their
_ This 1s a matter of considerable magnitude. It has been addressed in
mterr}ahonal_human rights law in particular with regard to the right to
housing, which forms part of the right to an adequate standard of
living. The first part of state obligations is to respect the space avail-
able to everyone who is able by their own means to produce their own
food or to obtain it through exchange arrangements, normally by
purchase on the market. Governments, particularly those which are
non-representative, but in some cases even those which are democrati-
cally .elected, sometimes neglect or violate the rights of the more
marginal parts of their population and sometimes deprive that popu-
lation of 1ts existing resource base. The most obvious illustration of
this is the c_hspossgssion of large parts of the black population’s land in
South Africa during the period of apartheid. These dispossessions
effectively prevented most of the black population from taking care of
their own needs by the use of their own assets. Land reform consti-
tutes a major task in post-apartheid South African society.

While the Sc_)uth African case is extreme, dispossession of vulner-
able groups with government participation, or at least acquiescence
has also occurred elsewhere. These actions have particularly affected
md;genoqs peoples. Governments of territories settled by immigrants
(the Americas, Australia, New Zealand) have rarely been representative
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of, or accountable to, their indigenous populations. The lack of rec-
ognition of the collective land rights of indigenous peoples has been
a major cause of their impoverishment in many parts of the world.
Slowly, however, governments are becoming more representative of,
or at least more accountable to, their indigenous populations. It is
becoming increasingly recognized both at the national and the inter-
national level that land rights must be respected and protected.

Dispossession from land or other property has often followed ra-
cial or ethnic lines as was the case, for example, in South Africa.
Ethnonationalism can lead to similar results. At present, ‘ethnic cleans-
ing’ in parts of the former Yugoslavia and in some parts of the former
Soviet Union constitutes extreme violations on many levels, includ-
ing the denial of a right to an adequate standard of living by seizing
property and deliberately forcing persons of unwanted ethnic or
religious groups off their land.

Frequently, the state has contributed to the dispossession of weaker
groups in order to promote what the dominant groups consider to be
overarching national goals, for example by building huge dams which
destroy the established livelihood for persons living in the region.
These practices have been described by the former Vice-Rector of the
United Nations University, Kinhide Mushakoji, as ‘development rac-
ism’,% since they serve the interests of urban elites and tend to harm
indigenous and other weaker ethnic groups unable to influence the
developmental policies in the national metropolis. The World Bank
has started to address these violations by requiring that the removal
of populations shall be avoided if at all possible and, where it cannot
be avoided, that those affected shall be resettled in other places un-
der equally good conditions: nobody shall be worse off as a
consequence of the development project.

The obligation to protect Probably the most important aspect is the
obligation to protect. The protection of the access to adequate, safe
and nutritious food, or the protection of homes and shelter against
dispossession, requires extensive national legislation and forms a
normal part of the laws of many societies. The state is also obliged to
protect the preservation of existing entitlements or resource bases
against third parties. Prevention of encroachment on the land of
indigenous peoples or vulnerable groups forms one aspect of this
obligation. Another aspect of the protection is to prevent, wherever
possible, persons from needing to sell their land in, for example, a
situation of crisis where a drought or other difficulties temporarily
inhibit their repayment of a debt. There is a need for states to estab-
lish a buffer which makes it possible for those on the borderline of
poverty to overcome a crisis and to again become capable of ensur-
ing an adequate standard of living through their own means.
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The obligation to protect has additional dimensions. One is to
ensure that foods on the market are safe and healthy, which requires
strict food control within the framework of the Codex Alimentariys 30
Protection can also consist of obligations to ensure food availability,
regulation of food prices and subsidies, and rationing of essentiais

while ensuring that producers receive a fair price.

However, Article 27(3) of the Convention on the Rights of the

Child introduces state obligations:

States Parties, in accordance with national conditions and within their
means, shall take appropriate measures to assist parents and others
responsible for the child to implement this right and shall in case of
need provide material assistance and support programmes, particu-
larly with regard to nutrition, clothing and housing.

State obligations are intended to supplement these personal efforts
of achieving an adequate standard of living whenever necessary: for

example, if the person concerned does not have the opportunities
which are available tq others, has a disability, faces special obstacles
which makes the endeavour impossible, or if conditions in general

are such that an adequate standard cannot be achieved without ex-
ternal assistance.

The obligation to facilitate States must be considered obliged to assess,
without delay, the current situation in the country as a whole, and to
repeat such assessments at brief intervals. Through such assessments,
groups which do not enjoy an adequate standard of living should be
identified and, on that basis, the nNecessary measures to remedy the
situation should be taken urgently. Periodically, reassessments are re-
quired, both to find out whether the measures adopted have in reali
improved the situation for the groups concerned and to determine
whether other groups not previously identified have difficulties in
enjoying an adequate standard of living.

The assessment requires the use of appropriate indicators. Specific
indicators relating to the enjoyment of an adequate standard of liv-
ing, including food, health conditions and care, include the following:
indicators on nutritional outcomes, disaggregated by gender, race or
ethnicity, urban/rural groups, by income groups and, in agricultural
areas, by the situation of farmers, smallholders and the landless.

Nutritional assessments do not only consist of the mere countin
of calories, since that alone does not determine the nutritional out-
come. A gradual process towards the development of appropriate
indicators of nutrition outcomes has taken place within the Sub-

Committee on Nutrition of the United Nations Administrative
Committee of Co-ordination.3! )
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i indi i dopt precise
ose of developing adequate indicators is to a
%:dpglrgasures in order to ensure the enjoyment of an adequate

_standard of living. This does not necessarily mean that the state

ide direct material support, but it does mean that it

Sﬁgﬁg grr?\‘c’)iiethe obstacles whichprlilake it diffigult for_ the vulner-
zble groups to enjoy their basic rights. Each particular c1rcumstancte
determines what efforts a state should make to ensure an gc}e%uatl e
standard of living. In the light of these efforts, 1t_ is essential t aba
roper assessment be made and that the most suitable rpeasurgsh e
adopted to relieve the situation. This should be combmecé W;tthg
continuing evaluation both of the unfolding situation in In(t) he
effectiveness of the measures adopted. States parties to L e celz na
tional Covenant on Economic, Soc1a_1 and Cultural Rig .tsdqn | fhe
Convention on the Rights of the Child are requested to ing 1cat£31 I
their reports to the monitoring bodies these assessments, rev1el.;w : e1§
choice of indicators and outline the measures taken on theha31st }c:
their evaluation of the indicators to remedy the situations where the
population is not enjoying an adequate standard of 11v1_n(:;J.l o those

The obligation to facilitate requires assistance, in particular to y
who are close to the poverty line or below }t, to makg better use 0
their entitlements. This would include services to assist peadsants_ in
improving productivity under conditions which do ngéh un qrrtmt:}rllg
their security of tenure, and credit arrangementg whi dlz:ssm e
vulnerable but which do not create dangerous indebte ecsls. ;
International Fund for Agricultural Development was create totaf
sist Third World states in this task.’ In recent years, several non-s ate
credit institutions have emerged which aim to provide a}clzcgss c;
credit for the most marginal groups under conditions which do ntc;_
create destructive indebtedness. The most well-known of these ins -
tutions is probably the Grameen Bank, in Bangladesh. Other areas o_
assistance aimed at ensuring full use of ex;shng_ent?tlemfnts 11:1 pro1
duction or exchange relations include the dissemination o mgn ortlfl
knowledge, and respect for traditional fqod when it is su dlc1en d}j
nutritious and cost-effective. Use of traditional food avoids deptein :
ence on imports and allows f0f unll)ro:fmengsm the standard o

ivi i changing basic cultural patterns. .
hv’?lll% Vgétllilg:ttion togfmjgther assist includes technical and vocahtc})lnql
training programmes to improve the capacity of persons to earn fe;i
own living,* and special training and facilitating p.rogrammets or
the disabled.®® At a different level, assistance in securing access1 (t)i
adequate standard of living can be achieved through price regulation
idies.? o

an;l}feu Bf)llcilgation to assist may also comprise providing equal l?t}i)potr—
tunities when past developments have caused serious inequa 1?31' (o
arise, such as land hoarding in societies dependent on agriculture.
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Agricultural reform is one of the measures
obligations under Article 11(2) of the International

deals with the situation of rural women),

Obligation to fulfil or to be the
ensure an adequate standard of living solely by respecting entitle-
ments, by protecting entitlements against third parties, by assisting
the vulnerable to make best possible use of them, and by carrying
out the necessary reforms to ensure equal opportunities for every-
one. Governments will probably face strong opposition to such
wide-ranging reforms, and these, in turn, may be in conflict with the
right to property.

In a market-oriented industrializing or industrialized society, where
other forms of capital than land play a predominant role, the ques-
tion of land reform becomes less relevant. While measures such as
vocational and technical training, prevention of discrimination in
access to employment and affirmative action can be of use to many,
there is undoubtedly % need
provided for by the state, which in a market-oriented society can be
done through measures of redistribution combined with social secu-
rity arrangements.?”

The obligation of the state as provider can range from a minimum
safety net along the lines envisaged by the Reagan administration in
the United States, from 1981 onwards,? to a full comprehensive wel-
fare model, as in the Nordic countries. That the state has obligations
in this direction was already established by Article 25 of the Univer-
sal Declaration of Human Rights providing for ‘the right to security
in the event of unemployment, sickness, disability, widowhood, old
age or other lack of livelihood in circumstances beyond his control’.

tesponsible. Consequently,
assist.®

Individuals deprived of their freedom (detained persons in pris-
ons and institutions) obviously cannot by their own means ensure
their enjoyment of basic needs, Provisions must therefore be made
by those who have detained or institutionalized the persons con-
cerned. The Standard Minimum Rules for the Treatment of Prisoners,
approved by the Economic and Social Council in 1957 and 1977,
contain provisions requiring that the i
adequate nutritious
be found in regard to other institutionalized persons.

provided for among state
Covenant on Eco-
nomic, Social and Cultural Rights, and in Article 14(2)(g) (which

provider Obviously, the state cannot
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seekers, refugees and displaced persons do not have the
saﬁlz}g;gz)rhuﬂty as oth%rs to achievg an adequate standard of living
on the basis of their own efforts. They the.re.fore require, tq a larger
extent than the ordinary public, direct provisions until conditions a’ie
established in which they can obtain their own entitlements. While
recognized refugees should have a right to work under certain conci
ditions, this is limited in cc;luntries where wage labour is limited an
ment is very high.,

un’?lr’tr(lepcl)gigaﬁons argmggﬁom the right to an adequate standardfof
living depend therefore on contexts and must be spelled out tc))r
greater precision in the different contexts. To some extent this can be
done through international standard—settmg,. but the main burden
falls on the state to adopt legislation for different situations and
groups in their society, in line with existing conditions, and based ori
appropriate assessments and indicators. The general internationa
norms contained in Article 11 of the International Covenant on Eco-
nomic, Social and Cultural Rights and similar provisions in other
instruments can only provide a general guideline. The momform%
bodies are responsible not only for developing the interpretation o
the obligations in greater specificity but also for encouraging 1Ehci:llr
adoption in national legislation, corresponding to the needs of the
vulnerable groups in each society, through their dialogue with gov-

ernment.

The Right to Work and Work-related Rights

Sources

e right to work and related rights were first. addres_sed in Article
gil’: of ft;he Universal Declaration of Human Rights (right to work,
equal pay for equal work, and just and favourable remuneration). Its
Article 24 provides for the right for everyone to rest ar}d l.elsur(::,
including reasonable limitation of working hours and periodic holi-
days with pay. These rights were further developed in Articles 6 and
7 of the International Covenant on Economic, Social and Cultural
Rights. Article 6 deals with the right to work and, upder Arhclg 7,
States Parties recognize the right of everyone to the enjoyment of just
and favourable conditions of work. .

Under Part I of the European Social Charter, s_tatfes. recognize that
everyone shall have the opportunity to earn their living in an occu-
pation freely entered upon, that all workers shall have the right to
just conditions of work, that they shall have the right to safe and
healthy working conditions and to a fair remuneration sufficient for
a decent standard of living for themselves and their families. In Part
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II, which contaiﬁs the ifi i
, . specific commitments of states
presses the commitments to be undertaken by states as follows:

L I .
- et:?l ?;;%)ﬁs iirt}:nc;fn thelrfprm;éxr%r1 aims and responsibilities the achieve-
: : lance ot as high and stable a level of
gotsslgg,t W;th f? View to the attainment of full employrr?g;llt)'l eymentas
. tect etfectively the right of t is living i
ociupatlon. freely ente};ed upgn; fe worker to eafn his Hiving in an
0 establish or maintain free employment services for all workers;

3.
4. to provide or promot i

ea ; X -
and rehabilitationl.) prIcprRie vocalional guidance e

Article 2 deals with the und i imi
> W ertakings to limit the working ho
va}St}lllrt% asa Iﬁummum two weeks of holiday with pay. Ar‘crt;iclel§’>r§::erxllcs1
€ right to safe and healthy working conditions, and Article 4

addresses the right to a fair remuneration.

In the Additional Protocol to the American Convention on Human
social and cultural rights (American

glghts in the area of economic,
ar(()enf‘;zrxl?;?n og I;Iiulman Rights, Pro.tocol 1), the corresponding rights
Hpraond in Pr C1e8,6 and 7. Article 15 of the African Charter on
have the sops e;op es’” Rights provides that every individual shall
e ght to work under equitable and satisfactory conditions
o sda receive equal pay for equal work.
naticr)ln grf ﬁlrlhlgle 5(e)(d) of the International Convention on the Elimi-
o orms of Racial Discrimination, States Parties undertake
guarantee the right of everyone, without distinction as to race

(r)?rgulflglc‘;t::sn. %Irlsc.ler Art'icle.ll of th_e Convention on the Elimination
ke all ro -lScrimination against Women, States Parties shall
wou 2 inpt% ogrllz(iite measures to e}lminate discrimination against
equality of e field of employment in order to ensure, on a basis of
men alrild women, the same rights, in particular the right
same emplo nlf; tenable right of all human beings, the right to the
same criteriayf 1op'por‘tumhes, including the application of the
choice peria for selection in matters of employment; the right to free
secuity and all benefits and poni s s L0 £ Promotion, job
secu ' fit 1ions of service and the righ
advanced Vocatonal e s raiing including app i
_ : recurrent training; i
remuneration, including benefits, and to equﬁ%ﬁ?ﬁeﬁ%ﬁ?ei%gg

of work of equal val )
tion of the qgaht;zfuv%oii?veu as equality of treatment in the evalua-

Article 1 ex-
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The ‘right to work’ refers to a cluster of provisions entailing many
different components of rights and obligations. Drzewicki?® has sug-
gested the following subcategories:

employment-related rights;

employment-derivative rights;

equality of treatment and non-discrimination rights;
instrumental rights.

~The ‘right to work’ is normally understood in regard to employment
in the service of and paid by others, as distinct from self-employment.
In passing, it should be noted that nowhere in the human rights
system is there an express reference to a right to self-employment. It
must be generally understood to exist, however, as part of the free-
dom of every individual and, more particularly, as a consequence of
the freedom from forced labour.
Rights derived from employment include the right to just condi-
tions of work (working hours, annual paid holiday and other rest
periods), the right to safe and healthy working conditions, the right
to a fair remuneration, the right to vocational guidance and training,
the right of women and young persons to protection in work, and
the right to social security. The principles of equality of treatment
and non-discrimination relate to both of these and indeed the whole
set of social rights.
Instrumental rights include the freedom of association and the
right to organize, the right to collective bargaining, the right to strike
and the freedom of migration of workers. Drzewicki makes the point
that these are instrumental in the sense that they provide indispensa-
ble implements and set a favourable framework without which an
unimpeded exercise of work-related rights might be seriously af-
fected.

The right to work has at least two significant social functions: it is
a source of livelihood and income, and a source of dignity and self-
realization. For it to be a source of livelihood, everyone must have
access to work, and it must provide a just and favourable remunera-
tion ensuring for them and their family an existence worthy of human
dignity (Universal Declaration of Human Rights, Article 25); to be a
source dignity and self-realization, it must be work which a person
freely chooses or accepts, and he or she must enjoy safe and healthy
working conditions and equal opportunity to be promoted to appro-
priate higher levels, subject to no considerations other than those of
seniority and competence (International Covenant on Economic, So-

cial and Cultural Rights, Article 7).
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Distinction in public service cannot be made on the basis of race,

‘The right to work’ is sometimes construed, both b
our, ethnic or national origin, or on the basis of gender.

and by its detractors, as a guarantee of work, that is a
of every person in all circumstances to hold a job
ﬁ?‘:;‘e;i;?:ﬁm ssul:chhr{ag};ti efl(;SfS, fllowever, nor would i obligation to protect To a large extent, the right to work and even
intolerably restricted, It woul%l 'tﬁ: ess other human rights” wer, sore the work-related rights imply an obligation for states to pro-
When states under Article 6 of ?h I$1 extreme, imply forced labouyr, ect. First, protection is required against discrimination in access to
nomic, Social and Cultural Right e International Covenant on Ecg ork and in working conditions, as spelled out in the International
includes ‘the right of everyo & ¢ S lrleconge the right to work, this | onvention on the Elimination of All Forms of Racial Discrimina-
by work which e frec] r}}ll ne to the opportunity to gain his living on, the Convention on the Elimination of All Forms of Discrimination
Y chooses or accepts’. The steps states have to ainst Women and in several ILO conventions. Second, protection

gainst arbitrary dismissals slhould be enforlced, by ensuring leigisla-
i . , , n on ‘job security’. Finally, there should be protection of just

and techniques to achieve steady economic, social and cultural de. gndition.ls of work ?(:,nsuring};easonable daily anc}1) weekly work]ing
ours, providing for public holidays with pay, and annual holidays
also with pay; the right to safe and healthy working conditions pro-
moted by the adoption of safety and health regulations and to
provisions for the enforcement and supervision of such regulations,
and the right to fair remuneration which will give workers and their
families a decent standard of living, ensuring equal pay for work of

equal value.

Levels of Obligation

The obligation to respect The most basic obligation i i
fregdom from slavery and from forced labouf;r. This iz zlllsac: rcgfrllgsterrgn 11%
Article 8 of the International Covenant on Civil and Political Rights
which prohibits slavery, servitude and forced or compulsory labour.
Reference in this connection should also be made to the International
lI;%t;c:;r Organisation (ILO) conventions on the elimination of forced

Article 6 of the International Covenant on Economi i

qutural_Righ_ts refers to the right of everyone to. thenglgi)c?ft;gtﬁg
gain their living by work which they freely choose or accept. The
iAmencan CO.I‘IVEI'It’lOIl on Human Rights, Protocol 1, Article 6, uses
anguage which includes the opportunity to secure the means for
living a dignified and decent existence by performing a freely elected
or accepted llawful activity. Article 15 of the African Charter on, Human
and Peop!es Rights is much more succinct: ‘every individual shall

have the right to work under equitable and satisfactory conditions’.
One aspect of the obligation to respect is the requirement that the
state shall not discriminate in access to public work. Some distinc-
tions are accepted, however: access to public service can be restricted
to citizens of the country (this follows implicitly from Article 25(c) of
the International Covenant on Civil and Political Rights. Whether
d13tmct10n§ can be made between different citizens, apart from the
mere question of merit, is more uncertain. The issue of the so-called
?fruﬁ?rl?ot,lpre.venﬁpg access to certain sensitive jobs on the basis of
coi t};g ‘;Zrcsay. ortentation of the applicant, has been the subject of some

The obligation to facilitate Numerous provisions exist within interna-
tional instruments requiring states to facilitate access to work. The
right to vocational guidance is in evolution, including the provision
of technical and vocational training, operating systems of appren-
ticeship and maintaining adequate and readily available training
facilities, preferably with few or no fees or charges.

The obligation to fulfil While the relevant instruments do not require
that the state guarantee a job to everyone, it does call on states to
pursue ‘policies and techniques to achieve steady economic, social
and cultural development and full and productive employment un-
der conditions safeguarding fundamental political and economic
freedoms of the individual’ (International Covenant on Economic,
Social and Cultural Rights, Article 6(2)). A comparable provision is
found in the American Convention on Human Rights, Protocol 1,
Article 6(2): ‘the States Parties undertake to adopt measures that
will make the right to work fully effective, especially with regard to
the achievement of full employment’. Under Article 1(1) of the
European Social Charter, Contracting Parties undertake ‘to accept
as one of their primary aims and responsibilities the achievement
and maintenance of as high and stable a level of employment as
possible, with a'view to the attainment of full employment’. One
element in this connection is also in the ILO Conventions Nos 2 and

122,
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The expert committees within the ILO and under the European
Social Charter assess whether states adopt policies for employment,
groups of persons or regions particularly af-
fected by unemployment, and whether they move towards a higher

whether they address

level of employment.

Social Security
Sources

Under Article 25 of the Universal Declaration of Human Rights,

everyone shall, ‘as a merpber of society’, have the right to social
Article 25(1) refers to the right to security in

security. Additionally,
the event of unemployment, sickness, disability, widowhood, old age
or lack of livelihood in circumstances beyond one’s control.

Article 9 of the International Covenant on Economic, Social and
Cultural Rights provides for the right of everyone to ‘social security,

including social insurance’. Article 10, which deals with protection of

the family, mentions social security benefits®! durin maternity le
Th_e brief text of Article 9 of t?e International (f:;ovenant tgn Igl:c()e-.
nomic, Social and Cultural Rights must be seen against the
bgckgrounc_l of the much more developed ILO standards. The prin-
cipal ILO Instrument in the field of social security is the Social
Security (Minimum Standards) Convention of 1952 (No. 102).#2 This
menu-type Convention is structured around nine specific branches
of social security: (1) medical care (Part IT), (2) sickness benefit (Part
1II), (3) unemployment benefit (Part IV), (4) old-age benefit (Part
V), (5) employment injury benefit (Part VI), (6) family benefit (Part
VII), (7) maternity benefif (Part VIII), (8) invalidity benefit (Part IX),
and (9)_ survivors’ benefit (Part X). In its interpretation of the vague
a.nd brief Article 9 of the International Covenant on Economic, So-
cial and C_ultural Rights, the Committee on Economic, Social and
Cultural Rights relies on the branches of social security listed in the
ILO convention in the guidelines drawn up for state reporting.4?
Ungler Article 5(e)(iv) of the International Convention on the Elimi-
nation of All Forms of Racial Discrimination, the right to social
security and social assistance shall be guaranteed without discrimi-
nation on the grounds of race. The Convention on the Elimination
of All Forms of Discrimination against Women lists several forms of
social security which must be provided for women, taking gender-
specific needs and obstacles into consideration.# Regarding children,
primary responsibility for the material well-being of the child rests
mainly with his or her parents but, in the Convention on the Rights
of the Child, States Parties have undertaken obligations to provide
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material assistance and support for the realization of such responsi-
pilities.*®
Article 27 of the International Convention on the Protection of the
~ Rights of All Migrant Workers and Members of Their Families* in-
cludes a provision on the right of all migrant workers to social security
~ on the basis of receiving treatment equal to that of the nationals of
the country of residence. In addition, migrant workers in a regular
situation should enjoy certain complementary rights to social secu-
rity benefits and services (Articles 45 and 54).
In the European Social Charter, the general provision is found in
_ Article 12, which uses the term ‘social security” in the same meaning
as the ILO, and Article 12(2) refers to ILO Convention No. 102 as a
minimum standard to be used under this Charter. Under Article
12(3), states undertake ‘to raise progressively’ the system of social
security to a higher level. Social and medical assistance for those in
need is provided for by Article 13. The European Social Charter
arantees family benefits (Article 16)*” and services for mothers and
children (Article 17).*8 Article 14 protects the right to social welfare
services.* The 1988 Additional Protocol to the European Social Char-
ter has, in its Article 4, a provision on the right of elderly persons to
social protection.
Beyond the Convention on the Rights of the Child, specific instru-
ments have also been adopted on social security by the Council of
Europe. The most important is the 1964 European Code of Social
Security,® revised in 1990. The American Declaration of the Rights
and Duties of Man provides in Article 16 for the right to social
security, specifying unemployment, old age and mental or physical
disability as situations in which the right is actualized. The American
Convention on Human Rights has a general clause on economic,
social and cultural rights, calling for their progressive realization
(Article 26), but the Additional Protocol in the Area of Economic,
Social and Cultural Rights of 1988 contains more detailed provisions
on the right to social security on the basis of Article 16 of the Ameri-
“can Declaration, adding death of a beneficiary, work accidents,
occupational diseases and childbirth, to unemployment, old age and
mental or physical disabilities — situations in which the right applies
(Article 9 of the Protocol).

The African Charter on Human and Peoples’” Rights contains no
provision on the right to social security, but Article 16 (the right to
health), Article 18(4) (the right of the aged and the disabled to special
measures of protection) and Article 29 (the individual’s duties to-
wards society) have significance for social security.
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General Analysis and also by adding, through state funding, to the contributions made

worker and the employer.
Basically, international human rights recognize three bases to ensure by the

an adequate standard of living: property, work and social security.
The organization of social security can take different forms and scope,
The minimum approach has evolved from the poor relief of previous
centuries and extends therefore only to those who do not manage to
obtain a living through the operation of the market. The second
approach is to organize social security by way of insurance to be
paid by workers and employers, but with more or less extensive
obligations established by law to ensure that such insurance arrange-
ments are in fact applied. It may also be more or less extensive in
scope, concerning insurance against accidents in work and insurance
against disability, or periods of unemployment. It may also extend to
obligatory means for old-age pensions. Such arrangements can pro-
vide guarantees only for those who actually work. For the jobless
and the more or less self-employed and, particularly, those employed
in the so-called ‘informal sector’, such insurance cannot provide se-
curity. Consequently, itamay have to be combined with the first type
of ‘poor relief’, the so-called ‘safety net’, to cater for those who fall
outside. The more advanced systems of social security extend to
everyone, based partly on contributions made obligatory by workers
and employers, but supplemented by state funding derived from
taxation and other sources of income. Such comprehensive social
security may sometimes extend to coverage of disability, unemploy-
ment, old age, child allowances and leave with pay during periods of
pregnancy and childbirth.

oation to fulfil The minimum obligation could consist of pro-
T?gifllzl(SIZizigtang {0 those who are not covered by social msugancei
. rangements. This also follows from Article '11 of the Intgmatlona
Covenant on Economic, Social and Cultural Rights on the right to an
tandard of living for everyone, to which we shall return.
1 fulfilment of obligation would be ac:.lneved by orgam'z-1
ing a comprehensive social security system which .comblﬂels 891911?5
insurance and social assistance into a comprehensive wf_o e. his
model, which corresponds to the welfare state ;nodel., was 1r§t 1;194(;
duced in the Beveridge Commission in the Un}ted ngdom 1111I bt ,
and has become the paramount system, particularly in the Nordic

countries.

Conclusions

: . . o cocial as-
right to social security covers three different options: socia
r;[;Islfancge which is providetdy only to the needy and which oftsln tgndf

to be of a very minimal scope; social insurance which is base pr11.<r_na
rily on the more or less obligatory contributions .ma_de' mf\ﬁ’lor ing
relationships under national laws; and social security in its full sense,
which combines social assistance ir}\ld social insurance into a compre-
nsive and universalistic approach. ' _ .
heIt is obvious that the latter approach is only possible for {ughly
industrialized states, and is impossible to implement in developing
countries, particularly those which are still based to alarge ex(;ent og
subsistence agriculture. In the latter case, social security will epen’c
on the ownership of land and on various forms of self-employmen A
rather than on state assistance. This does not exclude some minima
arrangements being made practically everywhere in order to ensurﬁ
that at least a threshold level can be made available to everyone.
will be affected, on the other hand, by the way n which pr1cr1na}rly
resources are distributed: the more Wide.ly the land is distributed, toﬁ
less there will be a need for social security operated by the stefafte. (
the other hand, should it be considered that 1t' is more cost-ehiectwe
to accept accumulation of capital and land in order to ac egeba
higher level of productivity, this should then be complemer(tlte . y
redistributing the part of the income derived from such product cg}c
in order to ensure the social security of those who otherw1sefrmg
have been marginalized as a consequence of the processes of accu-

mulation.

Levels of Obligation

The obligation to respect This level is not applicable with regard to
the social security obligation.

The obligation to protect This is a significant part of the obligation
arising from social security: the obligation to ensure that in contrac-
tual labour relationships, provisions are made for social insurance. It
is also part of the protective function to ensure that these insurance
arrangements are effective, and that guarantees are established so
that, even in cases of bankruptcy, the necessary payments are avail-
able to beneficiaries.

The obligation to facilitate To the extent that ‘social security” is based
on social insurance, a state may undertake certain tasks in order to
complement the contributions made by the worker and the employer,
by way of establishing the institutions administering the insurance
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The Right to Health

Sources

Universal instruments The right to health was included in the Uni-

versal Declaration of Human Rights as part of Article 25: ‘Everyone
has the right to a standard of living adequate for the health and well-
being of himself and of his family.’

In the International Covenant on Economic, Social and Cultural
Rights, Article 12, notes: “The States Parties to the present Covenant
recognize the right of everyone to the enjoyment of the highest at-
tainable standard of physical and mental health.’

The steps to be taken by states include those listed in Article 12(2):

(a) the provision for the reduction of the stillbirth rate and of infant
mortality and for the healthy development of the child;

(b) the improvement of all aspects of environmental and industrial
hygiene;

(c) the prevention, treatmént and control of epidemic, endemic, occu-
pational and other diseases;

(d) the creation of conditions which would assure to all medical serv-
ice and medical attention in the event of sickness,

In Article 24(1) of the Convention on the Rights of the Child, we
read: ‘States Parties recognize the right of the child to the enjoyment
of the highest attainable standard of health and to facilities for the
treatment of illness and rehabilitation of health. States Parties shall
strive to ensure that no child is deprived of his or her right of access
to such health care services’. The relevant steps to be taken include
those listed in Article 24(2):

(a) to diminish infant and child mortality;

(b) to ensure the provision of necessary medical assistance and health
care to all children, with emphasis on the development of primary
health care;

(c) to combat disease and malnutrition, including within the frame-
work of primary health care, through, inter alia, the application of
readily available technology and through the provision of adequate
nutritious foods and clean drinking-water, taking into consideration
the dangers and risks of environmental pollution;

(d) to ensure appropriate pre-natal and post-natal health care for moth-
ers;

(e) to ensure that all segments of society, in particular parents and
children, are informed, have access to education and are supported in
the use of basic knowledge of child health and nutrition, the advan-

tages of breast-feeding, hygiene and environmental sanitation and the
prevention of accidents;
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(f) to develop preventive health care, guidance for parents and family
planning education and services. .

In the instruments concerning prevention c_>f discriminatipn, the right
to health is not normally dealt with as an independent right but as a
right to ensure that persons are not discriminated against in their
o health services. _
aciff?iéle 5 of the International Convention on the Elimination of All
Forms of Racial Discrimination states that: ‘The S_tates Pa_rh_es qnder-
take to [ ... ] guarantee the right of everyone, w1thput distinction as
to race, colour, or national or ethnic origin, t'o equah,ty before t.he law,
notably in the enjoyment of the following rights ..., and Article 5(e)
(iv) concerns the right to public health, medical care, social security
social services.

angrticle 12(1) of the Convention on the Elimjnatiop of All Forms of
Discrimination against Women notes: ’.Ste!tes Parties. shall take all
appropriate measures to eliminate discrimination against women in
the field of health care in order to ensure, on a basis of equality of
men and women, access to health care services, including those re-
lated to family planning’. However, this Convention goes further
than mere prevention of discrimination to deal with the issues of
particular significance to women. Its Article 12(2) p.rowde:s tha,t, not-
withstanding the provisions of paragraph 1 of this Article: ‘States
Parties shall ensure to women appropriate services in connection
with pregnancy, confinement and the post-natal period, granting free
services where necessary, as well as adequate nutrition during preg-
nancy and lactation’. Additional requirements are found in Article 14
of the Convention on the Elimination of All Forms of Discrimination
against Women which deals with the situation of rural women. Ac-
cording to its para. 2(b), states shall ensure t}}at 1'*ura1 women have
‘access to adequate health care facili_ties, including information, coun-
selling and services in family planning’.

Regional instruments Article 11 of the American Declaration of' the
Rights and Duties of Man provides that ‘every person has the right
to the preservation of his health through sanitary and social meas-
ures relating to food, clothing, housing and medleal care, to the
extent permitted by public and community resources’. '

In the American Convention on Human Rights, Protocol 1, Article
10, the text reads: ‘Everyone shall have the right to health, under-
stood to mean the enjoyment of the highest level of physical, mental

ial well-being.’
anfdnstc;lce African Chagrter on Human and Peoples’ Rights, the right to
health is found in Article 16(1): ‘Every individual shall have the’ right
to enjoy the best attainable state of physical and mental health.
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\ in order to determine with precision where the
enfurrlgedslllleallfli;)ec egls'alj\}n. The issue has received great attention as a
- equence of the HIV/AIDS epidemics, where over-zealous Pubhc
‘r ;ngﬂ? officials or even decision makers with little und_erstandmg of
_the health issues involved sometimes adopt draconian nfx;eagures
which cause severe discrimination of persons infected orIsBls ering —
or suspected of being infected or suffering — from HIV/AIDS. ther
The treatment of persons suffering from mental illness is ano !
important case in point. In particular, treatment apd confinement od
such persons without their informed consent has in the pa]i{ c?}lllsree_
considerable violation of human rights. Thg General As’sl.)em .yl efor
fore adopted, on 17 December 1991, resolution 46/119: ‘Princip es.t ot
the protection of persons with mental illness and the improvemen

Article 11 of the European Social Charter states that:

With a view to ensuring the effective exercise of the right to protection
of health, the Contracting Parties undertake, either directly or in
co-operation with public or private organizations, to take appropriate
measures designed inter alia: (1) to remove as far as possible the causes
of ill-health; (2) to provide advisory and educational facilities for the

* promotion of health and the encouragement of individual responsibil-
ity in matters of health; (3) to prevent as far as possible epidemic,
endemic and other diseases.

Analysis

The right to health has two major dimensions: first, it is a right to
access to health services, spelled out with different degrees of
concretization in the different instruments; second, it is a right to a
social order which includes obligations of the state to take specific
measures for the purpose of safeguarding public health. These meas-

ures shall be undertaken so that they provide equal protection to all.

Public health measures shall protect as far as possible against epi-
demic, endemic, occupational and other diseases, and shall include
measures of hygiene and sanitation, dissemination of information on

health-related matters, shall reduce still-births and infant mortality,

and combat malnutrition. The right to health is also closely associ-
ated with conditions of living in general, including the establishment

and preservation of conditions which can ensure that care can be
given to children, disabled persons and the elderly.

In this connection, it is important to remember the interdepend-
ence between the different sets of human rights. The enjoyment of an
individual’s civil rights can sometimes come into conflict with meas-
ures adopted to ensure the enjoyment of the right to health. An
appropriate balance has to be strick between these concerns. Most
civil rights can therefore be subject to some restrictions: a standard
clause is the following, taken from Article 13 of the International
Covenant on Civil and Political Rights which deals with the freedom
of movement:

Article 13(3). The above-mentioned rights shall not be subject to any
restrictions except those which are provided by law, are necessary to
protect national security, public order (ordre public), public health or
morals or the rights and freedoms of others, and are consistent with
the other rights recognized in the present Covenant,

The conflict between these different human rights is sometimes una--

voidable, but it can be mitigated by careful balancing between the
different sets of concerns. Essentia] in this connection is the need to

al care.” The general rule is that treatment and admission to a
$§2§al health facilfi;ty shall take place only when yolpntar%lbasgdlg?
the free and informed consent of the patient (Principles aﬁl )
Where this is not forthcoming and the illness is severe and when i
judgment of the patient is impaired, or where there is an unn’;men
likelihood of harm to third persons, co_nfu}ement ar}d treatmgn may
take place within certain specified limitations provided the ectlslog
is made by an independent authority. Cpnh_n_ued confmgmctlen ar;1 1
treatment shall be subject to review by a judicial or other in ﬁiﬂ'elrll .
ent body, and certain procedural guarantees have to be ille

(Principles 17 and 18).

The balance between individual civil rights and the rights of pro-

i has received
tion of health through public health measures . _
}t)eacrtlicular attention as a consequence of the HIV/AIDS epidemic.

Tomasevski (1995) has observed that:

i alth has been affected by the principle that law and not
rlzluetgilgir}ll: should regulate restrictions of fund.amental rights and
freedoms. Consequently, international human rlghts law regogmze}s{
that individual rights may be limited to protect pubhg health, but sug
limitations are legitimate only when requlreq on publilc I}ealth g.;rho_unh s,
and compatible with the general human rights principles. This has
been reaffirmed most recently in the context of the AIDS pandemlf?.t o
The mention of standard-setting relating to AIDS is an example of the
progress made in law-making to protect persons whose health is un;
paired. This is a significant achievement, as d‘lscrllmmatlo.n agesl;ns
people with impaired health forms part of our historical heritage.

Levels of State Obligation

gati i i ing the right
The obligation to respect As pointed out above, in ensur _
to healt%, state authorities have to respect the other human rights oj
the persons concerned. This aspect will not be further examine
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This is Ti issue, examined under the right to social
Th1§ lsv&llﬂektﬁgr ti())ug;fcly funded health services should be organ-
'Secclllr'lt};ccordance with the principle of social assistance and therefore
1Zei%erllged free of charge or subsidized only to particular groups whc;
z:e not by themselves able to pay for them, Of tg_ evefl};c;?ti assel;‘e;irct:ec;
_ a comprehensive spc1al security sys’gm lrzct:k énag ealth services.
Generally, internahona! Instruments do no p 2 on fus.
i rily implemented even if based on a princip
Th?Zlaars?sissa’lrgrs\fidc;ly}.’As I:m illustration, Article 13.of the Euyopeag
g(())ccial Charter can be quoted which deals with the right to social an

medical assistance:

here, since it mainly falls within the scope of civil rights. Readers are
referred to the article by Tomasgevski referred to above. We shall only
examine here the obligations arising from the realization of the right
to health itself.

The requirements of public health may tend to make regulations
somewhat more restrictive and sometimes more authoritarian thap
necessary. One issue of some significance has been the freedom of
practitioners of so-called ‘alternative medicine’ which often meet
with scepticism from modern, traditional medicine. Authorities have
been inclined to be guided by the more professional schools of medi-
cine. In recent years, however, some adaptation has been made. It
remains a matter of some dispute to what extent the practice of
‘alternative medicine’ can be restricted or prohibited by the authori-
ties.

With a view to ensuring the effective exercise of the rlgI}t ;o ioc1earlls aunr(;l
medical assistance, the Col?tra;ctglg Pa}[retlrzss ;Jur;g:;t:ﬁs. v\(lh)o i(; ensure
that any person who is w@t out adequa and who s unabl
to secure such resources either by his own effort_s or }?eme e granteci
in particular by benefits under a social security sc , be grante
istance, and, in case of s1cknes§, .the care necess y
?iisegc?r?ﬁt?;rsl; (2) to ensure that persons receiving s1.1ch als'i.lstalmc;esi}g?ﬁ
not, for that reason, suffer from a dlmmutlon.of their poli 1§?at(; octal
rights; (3) to provide that everyone may receive })y appropbe te puired
or private services such advice apd personal he }; as i{nay&lnt q
to prevent, to remove, or to alleviate personal or family want.

The obligation to protect The major substance of the right to health is
the right to enjoy a social order in which protective measures have
been taken by or through the encouragement of the state to remove
as far as possible the causes of ill-health, and to prevent as far as
possible epidemic, endefnic and other diseases.

The obligation to facilitate International instruments also require states
to provide advisory and educational facilities for the promotion of
health and the encouragement of individual responsibility in matters
of health,

Conclusions

i ialized countries it would be pos-
For most of the developed, industrialize ntrie
sicl))rle to organize an all-embracing system, wt}1111Ch 1(st }flunlcllg}cll t}:;zt;};rlzg
i ibuti ho can pay them (thro
obligatory contributions by all w. . ? d
i 1l on a basis of near-equality, even
in other ways), but extended to a _ oy Juality, even to
ho have been unable to contr}bu'te. ere are, I .
f?&?sstet}?;ee different sets of practices w1thJ§11 tlhese countries, some of
i ill rely on the social assistance model. ' -
W%Z}x;:lt:)gifgycountries have fewer possibilities for direct asmgtancc:i
though this varies greatly with their level of GNP/per ca}fnta an
with several other factors such as the urbanization ratio. A IOCIIJIS OI}
rimary health care at relatively low cost would be possible, owf
Iejver and should be encouraged, rather than the_es.tabhs}}:.mhenlt1 ?
expénsive health facilities in the urban centres, a priority which all to

often has been pursued.

The obligation to Sfulfil Under Article 12(2)(d) of the International
Covenant on Economic, Social and Cultural Rights, states are required
‘conditions which would assure to all medical service and
medical attention in the event of sickness’. The specific obligations of
states in providing access to health care for their populations, how-
ever, still remain vague. Special attention has been paid to mother
and child care, as reflected in several of the international instru-
ments. The World Health Assembly has also urged states to introduce

pregnant women and during the child’s first year, when immuniza-
tion is crucial for its survival 32

In 1978, the World Health Organization adopted its ‘Health for All
Strategy’, proclaiming a global commitment to health for all. The

health of all the people of the world’.5

If the international instruments containing the right to health are
to be optimally implemented, primary health care should be ex-
tended to all and be effective, efficient, affordable and acceptable.
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Advancing the Implementation of Economijc and Social Rights

Obstacles and Goals to be Pursued

rights seems utopian.
o 'It’{llg UIQLD{’ Human Devflopment Report 1994 informs us that ‘a fifth

eloping world’s population goes hungry every night, a
to even a basic necessity like safe drinking water,

and a third lives in abfect
an _ . — at such a margin of h
existence that words simply fail to describe it’.5 From gother 303;?:;1

More than 1.5 billion lack access to
tion, some 500 million children do
education, and approximately one

Changes in Attitudes and in the International'Setting

th 3 . - i . » )
€re 1s an increasing reaction to the prevailing, dominant attitudes
which give uncritical pre-eminence to economic

tal social questions are addr
d.55
The UNDP Human Develgsse :
T _ ' topment Report 1994, commentin
Crisis pervading social policy in recent years, notes theeé1 onlgyoi?l ’:ﬁg
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twentieth century did social sciences become increasingly concerned
with the economics of wealth rather than with people, giving the
_economy priority over the society, preoccupied with the ‘national
_ treasure’ in surplus trade balances, GNP/ per capita or with the accu-
~ mulation of national wealth. ‘It is this low road of regarding humanity
_as an instrument of production — rather than the high road of ac-
 knowledging the universality of life claims — that fits well with the
reputation of economics as “the dismal science”.’>®

During the last decade there has been a far-reaching change in atti-
nides towards trade and investment. While, until the late 1970s, there
was widespread support for notions of self-reliance, including import
substitution, trade regulations and strictly controlled foreign invest-
ment, the trend now is generally in favour of open trade relations, and
foreign investment is eagerly sought. Trade policies affect fundamen-
tally the lives of people everywhere, and their differential impact on
the enjoyment of economic, social and cultural rights has not been
aid much attention. The achievements made in the Uruguay Round
are likely to give unequal benefits to different states — and to different
groups within states. Some of the trade barriers against the products of
developing countries in the field of agricultural products and labour-
intensive manufactured goods still remain. Social policies require that
more attention be given to the consequences of trade policies.

The rapid development of new technologies has irreversibly
changed global relations. A worldwide information revolution has
taken place during the last decade, with an impact almost as great as
the Industrial Revolution of the nineteenth century. While new tech-
nologies can improve people’s lives, the social consequences depend
on access to knowledge and information. Deep-seated and histori-
cally produced unequal access to resources, technology and
knowledge have intensified socioeconomic inequality within and
among nations. For years to come, socioeconomic inequalities will
exist; governments and the international community must devise
means to ensure welfare and livelihood for those who are unable to
have access to or make use of the new possibilities.

There is an accelerating process of globalization in many fields
beyond those of technology and communication mentioned above.”’
An increasing proportion of economic activities and transactions are
| transnational in nature and composition; multinational corporations
f and international financial institutions have increasing power to make
} decisions with a global impact. These processes have vastly different
‘ consequences for different states and different groups in society. The
dominant concern is a search for profit rather than for improvement
,‘? of living conditions for those in most need. -

‘ ( Many observers have noted the current trends towards the
disintegration of national societies and a drift towards anarchy.®® The
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community must set itself a double agenda in this field. On the one
hand, it should cooperate in ensuring conditions of security and
socioeconomic justice inside countries to remove the root causes of
unwanted mass migration; on the other hand, it should treat with
_ respect and provide protection to those who do migrate.

_ The Problem of Poverty

The causes of poverty in different societies must be better under-
stood. The World Development Report 1990% is devoted in its entirety
_ to an examination of poverty worldwide. Poverty is more often than
not combined with malnutrition, lack of education, low life expecta-
tion and substandard housing. These are factors which also impede
_efforts to move out of poverty: a malnourished child living in sub-
standard housing has few prospects for success in school, even if one
_is available. The main cause of poverty, from the perspective of the

lated market eventually destroys itself through social unrest soaring

criminality and human insecurity.

The Population Problem

_ énvironmental degradation also contrib v i ich, i
cal%;e disintegration and anarchy. e to conflict whichy in tum
nallyil iessclrc;l?et?g mmvoluntary movement of peoples, including inter-
o A ms : thpe.rsons, asylum seekers and refugees, poses additional
' or the international agenda. These movements reflect the

affected individual, is the accident of being born into poverty. Chronic
family poverty affects the child from birth, if not before: he or she
experiences severe deficiencies in health, education, cultural skills
and social relations. For the individual it is extremely difficult to
break out of this vicious circle. Efforts to redress the situation must
take into account different forms of poverty. The poverty which arises
in situations of crisis, such as famine, requires measures to help
individuals and families cope with the crisis and to come out of it
with sufficient strength to manage their own needs during more
normal conditions. Pockets of poverty in rich countries can be ab-

sorbed through appropriate, selective interventions, sometimes by
affirmative action if the cause is social discrimination. Endemic mass
poverty in poor countries requires entirely different measures.

We should, however, recognize that there have been positive
developments in the last three or four decades, even if there has been
a slowdown or reversal during the last few years. According to the
UNDP Human Development Report 1994, nearly 70 per cent of human-
ity survived in abysmal human conditions in 1960 (below a human
development index of 0.4), but only 32 per cent suffered such condi-
tions in 1992. The share of the world population enjoying fairly
satisfactory human development levels (above a human develop-
ment index of 0.6) increased from 25 per cent to 60 per cent in 1992.50

While these are encouraging facts, they should not cause compla-
cency, nor should they be taken as proof that the achievements are
the result of the most recent trends in the market economy. This does
show, however, that poverty can be eliminated: the task is far from
hopeless. Efforts to secure for everyone the right to an adequate
standard of living must be given top priority in the years to come. It
is not only a moral but also a legal obligation under international



160 Human Rights

order to make economic and social polici
‘ I policies address the problem
$§ﬁe below the poverty line; second, specific policies aligmed at Stlcl)ef
1zation of economic, social and cultura] rights must be the central

concern of development policies,

There is, however, an unfortun i
/ ver, ate assumption that the realizati
;)vf }e;cogciggc, 1s.oc1aﬁ aéld CIilftural rights can only be achieved thrggglr:
sely called ‘welfare’, which is understood b
transfer of resources throu - 2 o ever
. gh the state to the poor — and ¢
else. This is a tragic misunderstandi ; for o take
_ Ing. Most people prefer to tak,
care of most of their own needs, if the S o de
: f ’ y have the opportunity to d
50, In ways which allow their dionj y ¥
gnity and self-esteem to be res
There are areas of concern which are best resolved through C(meectzci{

z’lc)alrelczgrélvgf}}g/nﬁgband thie opcllaortunities for doing so must be avail-
- “nemployed or underemployed pers

a productive potential. The structural ¢ 4 pimmons ato o

festations of poverty need t mined and s s e

' 0 be examined and di

found in all societies, The influencing distr

_ . structures and processes influencing distri

. » . 3 . IS 3

g}mon e;nd red15tr1but10n of income in a society, including avaiglabﬂtir :

employment, differentials in wages and salaries, tax structures

g:tte:;?ne_the ownership and control of productive resources, mar-
etan price structures, macroeconomic policies and the availe;bility
Ot and access to public services and social benefits,

The Implementation of State Obligations

As has been pointed out abov i
: e, the first level of state oblj ati i
vs;he_river possible, to respect the freedom and the resourcegs. ofO;so;Se
ao sr;fbf 80 Ttl}iat .they.can find solutions to their own problems, if
groupse.in Soe:izlttiuahonﬁ'of1 man};l indigenous and other peripheral
DS 1 €5, which in the past have been disp]
marginalized as a result of development activities divacte . o
. t activities directed f th
centre, illustrate this point Efforts t of ecor
: te . 0 ensure the enjoyment of
nomic and social rights for the vulnerabl et tegrity
anc : trespect their integri
and dignity, focusing on helping th "o identik plooeny
. , foc to 1dent1fy and impl
their own solutions to their broblems, Toe al encrgy andd
lons to | problems. Their potential energy a
resourcefulness, in situations where they can enjoy the basic necge}s’sit?ecsl,
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_ of adequate food, shelter and education, can be put to more pro-
ductive use, rather than recourse to hand-outs, which add to their
self-depreciation. Human beings who neither have access to land
and other productive resources nor are able to find work which
would enable them to earn their livelihood and participate in the life
of society, become prey to despair and alienation. Work is essential to
self-respect. Long experience of underemployment and unemploy-
ment can destroy the mental balance of the individual, ravage the
family structure and cause decay in social relations.

Of even greater importance is the second level of state obligations:
to protect the space for the vulnerable to find their own solutions
from those who in one way or another seek to block them from doing
so. There are a multitude of ways in which they are barred by the
activities of others, for example usury, bonded labour relations, dis-
crimination based on class, colour, race or gender, encroachment on
their unprotected land by treasure hunters and gold diggers, and
exploitation of labour due to the weakness or non-existence of trade
unions. The agenda for protection is vast and constitutes the most
important area in the realization of social, economic and cultural
rights.

gT.he above is not to deny that the state and the international
community also have to take positive measures and to adopt arrange-
ments to supplement the efforts made by all members of society.
Arrangements to secure an adequate livelihood for those who, for
reasons beyond their control, are unable to attain it themselves,
through some kind of collective, obligatory nationwide insurance
arrangements, are not only required under international human rights
law, but are also a rational way to secure social harmony.

Means for Achieving these Goals

When formulating social, economic and financial policies, the central
goal should be to create conditions of self-employment and jobs, and
thereby to reduce, and ultimately to prevent, poverty. Investment,
credit, taxation, the financing of systems of social protection, and
land distribution and planning must all be geared to this goal. It is on
these bases that all the other elements — education, health services,
social security, family protection, health protection and cultural rights
— can be built.

Nation building has in the past all too often been pursued through
a process of homogenization, with little tolerance of cultural diver-
sity and cultural innovations. It is increasingly recognized that
uniformity is not a desirable goal, nor does it lead to tolerance and
solidarity. Cultural development must allow for free artistic creation
and access by the greatest possible number to the works of the past
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and present; it must also allow for the manifestation and evolution of
present on the same soil, the carriers of

different cultural traditions
identity and self-respect for different groups.

The most urgent task is
level, concerning the significance of these issues. Fortunately,

Nations Conference on the

ence on Population and

related concerns: the International Year for the World’s Indigenous
People, 1993; the International Year of the Family, 1994; the United
Nations Year for Tolerance, 1995; and the International Year for the
Eradication of Poverty, 1996. :

Several requirements have to be fulfilled in order to make construc-
tive headway. One of them is a proper basis for assessing the current
situation and measuring progress; for this, we need a system of
indicators. This was a major concern in the comprehensive study
prepared for the Sub-Commission on Prevention of Discrimination
and Protection of Minorities, entitled ‘The Realization of Economic,
Social and Cultural Rights’.> Another concern is to ensure that de-
velopment agencies, including intergovernmental financial
institutions, take the matters examined here into consideration. Fi-
nally, since the overall task is to ensure that economic, social and
cultural policies are based on the comprehensive system of human

rights, it is essential that advisory services and technical assistance in
this field be expanded.

Monitoring and Prospects for Complaint Procedures®

An essential component of modern international human rights law is
the practice of international monitoring and review of state compli-
ance with universal norms of human rights. At present the monitoring
takes three forms: investigative reports, prepared for the Commis-
sion on Human Rights by special rapporteurs or working groups;
individual complaint procedures by which nationals and other resi-
dents of a state can complain to international bodies for alleged
violations of their human rights; and reports prepared by states which

to raise awareness, at the internationa]
a glo-
bal process of recognition is already taking place. The World Summit
for Social Development met in Copenhagen in March 1995 to exam-
ine many of these issues.®2 It follows other important events: (1) the
World Conference on Education for All in 1990; (2) the Second United
Least Developed Countries in 1990; (3)
the World Summit for Children in 1990; (4) the United Nations Con-
ference on Environment and Development in 1992; (5) the World
Conference on Human Rights in 1993; (6) the International Confer-
Development in 1994 and (7) the Fourth
World Conference on Women in 1995, The United Nations General
Assembly has also called for a series of awareness-raising efforts for
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ified international human rights conventions and which there-
Sy irx??fgeaﬁ 1lrz:llzeguage, are parties tg the convention concerned. Such
‘ fOreérts are submitted periodically to international expert bodies
ffrgaty bodies) set up in conformity with the_ convention concernt%d..
_ Periodic reporting by states to international bodies al?out’:i ne(;lf'
domestic implementation of human rights, and the eﬁmrtlat ocon_
these reports in the presence of representatives from the s at_etu on
cerned, are now a routine matter ar.ld general_ly seen_tobglzorf\s 1 °2
constructive dialogue. This is the main mechanism avallla ie .orhlgo
toring the implementation of economic, social and cultural rights.

Reporting Obligations and Procedures

igation to report has been built into the respective conven-
giggso:c{lfpted by the%m'ted Nations, including the two h}t;l;nahfor&?el
Covenants on Human Rights, the Convention on the Rig ? Ic% he
Child, the Convention on the Elimination qf All Forms o11 Fac1a
Discrimination and the Convention on the_ Elunm::«lhop of A formg
of Discrimination against Women. Reporting obligations ar.ed cc)lu?r
in the provisions of the conventions, which have also provide t}(:e
the establishment of independent expert committees to examine
rel%%rés};rincipal instrument for the protection of economic, social atrl11d
cultural rights within the United Nations human rights Sl}ﬁiteﬁ’; mmg
International Covenant on Economic, Social and Cultura : ghts. e
international monitoring of }’ihg govinazt tr.eits fgrrlspiile(fg )1 908n7 atr}i:e
i rocedure established by its Article 16. 87,
chgrrlélilcllgrfﬁon of the reports has been entrusted to the Comn_uttge l\?r}
Economic, Social and Cultural Righ_ts, estabhshec! by the Umt.e : ?
tions Economic and Social Council. tS’fa’fes P?irt::e}s’eziz required to
hensive periodic reports every fiv . .
priie;::circlgrfhen, the Ir)epor‘n'ng grocedure under the Internghonal
Covenant on Economic, Social and Cultural Rights is b;:se on a
dialogue between the State Party and the Committee orll_ co?orm;
Social and-Cultural Rights. This is achieved through a list o quets
tions prepared by Committee members, on the basis of written repcc)lr s
and public hearings, for discussion between the Cor;\lmgtee ar'lttee
government delegation. Following an oral hearing, t e_f' onzntu tee
adopts its concluding observations in relation to a specific sta ﬁave
port, expressing its positive appreciation where improvements e
been made, and its issues of concern where mplemeqtahi)n is p o
ceeding too slowly or where there have been regressive a%)ses.seS
addition to country-specific observations, the; Committee a sc])D ut es
‘general comments’ and ‘general discussions” for reaching a bette
understanding of the contents of the treaty obligations.
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The Convention on the Elimination of All Forms of Discrimination
integrates civil, political, economic,
is of particular interest in relation to
nutrition rights. The reporting obligations are laid down in its Article
the initial report, periodic reports are to
be submitted ‘at least’ every four years and whenever the Committee

against Women adopted in 1979
social and cultural rights, and

18, according to which, after

on the Elimination of Discrimination against Women requests them,

On the basis of its consideration of reports, this Committee adopts

suggestions and general recommendations regarding certain articles

or specific subjects of the Convention dealing with matters which
give rise to particular concerns of the Committee. The Convention on

the Rights of the Child, similarly to the Convention on the Elimina-

.

proach to all human rights.

Under Article 44 of the Convention on the Rights of the Child, the
States Parties undertake to submit an initial report within two years
of the entry into force of the Convention and thereafter periodic
reports every five years. It should be noted that the Committee on
the Rights of the Child hag shown considerable procedural innova-
tion and openness to non-governmental organizations.

Article 5 of the International Convention on the Elimination of All
Forms of Racial Discrimination includes an all-encompassing list of
human rights and establishes the obligation of States Parties to pro-
hibit and eliminate racial discrimination and to guarantee equal
treatment in the enjoyment of these rights. Economic, social and
cultural rights are covered extensively by this provision, particularly
in Article 5(g), including six sub-paragraphs, each naming one of six
specific rights. In its general guidelines for reporting, the Committee
on the Elimination of Racial Discrimination has also asked govern-
ments to report on ‘legislative, judicial, administrative and other
measures’ which give effect to Article 5(e). ‘

Under the International Convention on the Elimination of All Forms -

of Racial Discrimination, States Parties are to submit an initial report
within one year of the entry into force of the Convention, and peri-
odic reports at two-year intervals, From 1989, the Committee on the
Elimination of Racial Discrimination began to nominate one of its
members as a country rapporteur for each report. On the basis of its
examination of a report, the Committee may ask for further informa-
tion or an additional report. The Committee also formulates
suggestions and general recommendations as part of the reporting
process.

The practice of the UN treaty bodies varies in relation to the use of
comments or other material submitted by national or international
NGOs. So far, only a few among the hundreds of human rights
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. in the field of economic, social
Os have developed a competence in .
“Ncc;l cultural rights sufficient to make a strong impact on the process.
, ilgbour organizations are an exception to this, as they play a major
role in the ILO process.

The Functions Served by Reporting

In the Manual on Human Rights Reporting under Six Major Inter;zlatzonal
Human Rights Instruments,” prepared by the UN Centre for grrlléaer}
Rights in collaboration with the UN Centre for Tra1(1:11ng a.xgtee e
search in Geneva, Philip Alston, then Cha}rman of the Commi > on
Economic, Social and Cultural Rights, discussed the purposes nd
functions of the state reporting system. This section c}lrav.vs oni is
analysis. The primary aim of this activity, Alston emp a31zetsi,lms1 0
assist governments in improving their performanfcfe, evend T%e
this is coupled with a critical assessment of the e ortlf ma ei.ble e
state reports and their review by the treaty bodies mz;1 e pose:,.i 2
continuing process to promote and enhance respect for human ‘ cgtm ’
by which each government confirms its commitment to C11'espho arg
the human rights of those living within its territory an wté1 are
subject to its jurisdiction. In preparing the reports, g.o'vernmerslur (;53 o
cies take stock of their achieivemitfepg, to date and initiate mea
shortcomings identified. .

rerxacrlr}:iftzgly the reportging process is taken more or less sgnousl)i; QAQ
conscientious preparation of state reports takes time an _requ;de
human resources, but advances the awareness of shortcomings !
the need for domestic policy making. When a state becomes &tl. pe; t‘z
to an international treaty, it is expected te review its donllﬁe 1Ct' a
and practice to ensure that it is in compliance with the o ;g;a 1(;;112
contained in the treaty. Before submitting its mlhaldrepc1)<r oom-
relevant treaty body, the state party is expected to underta elascémd
prehensive review of national legislation, administrative I'LL le and
procedures and practices in ofrédher t‘co etr}l’sure the fullest possible co

ity with the provisions of the treaty. . - .
foli{mq)tzrts shall }frovide not only the legislative and a@@mstreﬁ);e
measures adopted and the situation as it exists in pra§t1ce, a p-ierin
dition for effective reporting is an adequate systemh or monitoring
regularly the situation with respect to each of the rights.

Supervision

i i identifying and
ional body of experts is a first step towards i /ing ar
&t“.lli)lgaequ:ngy remegying any human rights problems. Statistical in-

f Monitoring of the relevant information by an independent, interna-
g formation is expected to accompany the narrative description, serving
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to disaggregate the available information in order to investigate the
situation, not only in the country as a whole, but also in the different
regions and groups within the country. The Committee on Economic,
Social and Cultural Rights has requested that ‘specific attention be
given to any worse-off regions or areas and to any specific groups or
subgroups which appear to be particularly vulnerable or disadvan-

taged’.

Many human rights problems can be resolved merely by amend-
ing the relevant legislation, by changing administrative practices or
by issuing appropriate instructions to the authority concerned. Oth-
ers, however, are not susceptible of such rapid resolution and require
the formulation of a long-ferm set of policies designed to ensure full
and lasting compliance with treaty obligations. For example, efforts
to eliminate some aspects of discrimination on the grounds of race or

sex might require changes in cultural traditions which cannot be

achieved overnight. In such instances the reporting process can act

as a catalyst to the formulation of carefully tailored policies designed
to respond to the problems identified. The supervisory committees
will not expect the impossible to be achieved overnight, but they do

expect to see evidence of policies likely to achieve the necessary

remedial action within a reasonable period of time.

International supervisory procedures and control mechanisms can
never be considered as substitutes for national mechanisms and na-
tional measures. The periodic report on the implementation of a
treaty should be seen as an important document destined for a do-
mestic as well as an international audience. Human rights treaties
seek to promote and enhance not only a government’s international
accountability but also its accountability to its own citizens. The
preparation of the report thus provides an important occasion for
consultation of the appropriate social, economic, cultural and other
sectors of society.

In this regard a variety of states from different regions of the world
have begun to experiment with different forms of consultation. Some
have sought inputs from non-governmental groups on particular
issues, others have requested such groups to submit comments on
the draft reports, and still others have entrusted the preparation of
the reports to a group which includes representatives of the non-
governmental sector.

The obligation to prepare successive periodic reports at specified
intervals provides an ideal opportunity for evaluating progress
achieved over time. The supervisory committees themselves tend to
stress this element by making comparisons between the problems
identified at the time of the examination of an earlier report and
those observed when considering a subsequent report. Similarly, states
which set themselves targets or benchmarks against which to assess
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i ress can use the periodic reporting process as an occa-
g;s: f(c))‘;v?ng;ggrmg progrebss (01{; lalc<k thereof) and re-evaluating the
jitabili enchmarks. .
V su}fﬁzlhgngifpt;e}fﬁ‘;ﬁghts treaties generally request States Parties
_tore £‘t not only on the progress that they have made, but also or}
- gactors and difficulties’ which have affected the realization o
?hng rights in question. It is sometirfuz‘i% sugg(is;c}eld th;t; ;t;"f?lsl, ;e}a}r;glc))f
isti acknowledge that they a
reahsit‘lllc zlrlly Efegz F;(relcc{etclll;f reports will %herefore ine:\vitably only deal
ifrli?hs ,gooc}ll news’, but this approach_ is clearl}{ misplaced, art1d 1tlh(i
upervisory committees tend to remain unconvinced by reports st ft;
Segting that all is well in the world. It must be accepted that no state
gan expect to have a perfect recoyd in achieving respect for t}}lltgrela;
rights. Even where the situatifrrhlls %eﬁaiﬁrsﬁe%%s;?e\;ﬁ, oty
always room for improvement. The fr . T n ot
even if they are reckoned to be almost intracta '
fgtli,eadily capab}1,e of resoliﬁo}r:),fht(ﬂps tc}; gs‘teil;)cﬁsyhc?rigggcelef:ﬁg E)é
nt in the eyes both of the su : ;
}Eeo%g:\ec?irzneils. The rea}llity is that a problem must first be dﬁgnc;ﬁi
before a remedy can be found. In t1_1at_ respect, hur}l;lan rlgt s (fof -
lems can be compared to drug addiction: unless t ebex1s 1e )
problem is acknowledged, it will almos? certainly not be Zo Ved .bad)
The information on common experiences (both good }aln %)
makes it possible for states to learn from one another, an erleslln;gm_
it possible for the supervisory committees to fornmlate gene om
ments’ based on their awareness1 cch thet;clypei Soé ;ziusgliggc;\;iegrrgncon_
ically encounter when translating the a s con
i i ies into practical reality. Alston observes that the
Eecl)lrrrlligittu:e;: i;rie’?}?ef distilpthe wisdom of that collectlvc? experience
into advice which is made available to all interested parties.

Tmnspafency and Public Scrutiny

tes have ensured the widespread dissemination of their
i:grcl)(ret: tsi) that the public at large may comment and thus:d;ontr;gugg
to a continuing national policy debate. This public s}c;i*u tylar L be
further enhanced by ensuring easy access for the pu 1;1 a rrgun to
the United Nations Summary Records which document the exa
tion of the state’s report by the appropriate treaty body.

Concluding Remarks

i i i i i lobal policies
tive guidance to international relations and global polic
;}:Jes?gzr?gughtgin the Charter of the United Nations, which is binding
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cision not only the concept of human rights but also whﬁlch hut__lrnz;?
'rehts exist, in the sense of being universally recognized. contrast,
- has been until recently little or no consensus on what constitutes

o lopment’. It is a value-loaded concept, referring to s’omet}_upg
dﬁ& 1§ ‘better’ than that which preceded it. ‘Development quahﬁe:s
rimarily processes of social or economic Ichange: if th? c}tlhanr%sii

idered positive, it can be described as development’, o er

OIt1sWhether it is positive, or better than what preceded it, requires a
k‘noh‘le judgment. Better in what respect, and better for whom?
Va’Gr(])w’ch’, understood as an increase in GNP, has long since been
_discarded, since it could in itself give no c}ue as to theth(;:}r1 1tayear§
better or worse for different sections of society or even for the

on all its member states. The purposes set out for the organizeq
international community are found in Article 1 of the Charter, whereag
sub-paragraph 3 is of particular relevance: ‘

to achieve international co-operation in solving international prob-
lems of an economic, social, cultural, or humanitarian character, and
in promoting and encouraging respect for human rights and funda-
mental freedoms for all without distinction as to race, sex, language,

and its member states, individually and collectively, shall promote:

® higher standards of living, full employment, and conditions of

economic and social progress and development;

® solution of international economic, social, health and related prob-

lems, and international cultural and educational cooperation;

® universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race,

sex, language or religion.

These commitments then constitute the foundation on which human
rights and development activities should both be pursued, whether
collectively through the United Nations and other organizations or
separately by states. However, while human rights have given rise to
precise standard-setting and the evolution of implementation proce-

dures, this has not been the case in the field of development.

rights, these have been treated separately in the practice both of the
United Nations and of most states, Separate institutions and differ-
ent procedures have been established for the two concerns. Different
professional expertise has come to dominate each of the two, with
economists playing a major role in operationalizing ‘development’,
while legal minds tended to prevail in the elaboration of the human
rights system.,

As a result of 50 years of standard-setting in the field of human
rights by the United Nations, it is possible to explain with relative

more detailed purposes
set forth in Article 55, intended to ‘create conditions of stability and

well-being necessary for peaceful and friendly relations among na-
tions based on the respect for the principle of equal rights and
self-determination of peoples’. For this purpose, the United N ations

iving measured by indicators of quality of life. It has
?cgr?; ts?::gea ll;(ieorf 1rlg,co(c(;;nized that, az an indicator qf development, tt}cl;}
measurement of ‘growth’ should be combined with meaill'lrir?}l)el?ﬁon
distribution of the benefits of growth: equitable income 1sne utior
was defined as positive and gross inequalities were seen as neg, .

Building on this achievement, the next step was to see poverty

icati s a primary goal of development, and to ensure that
S«fg;ir:g?ltféln:ﬁtedpequall}; %rom the economic changes taking pl;‘c,i.
When concerns with the environmental impacts of ecopomctfl:n =
ties reached maturity in the late 1980s, the composﬁei nc; on of
sustainable development was introduced, giving space also fo
cern with intergenerational justice.

The understanding that the human being had to be treated as the

subject, rather than the mere object, of development led, in the early

i i i i lopment Pro-
the introduction by the United Nations Develop ;
g:gfrlntg (UNDP) of the not};on of human dew{elopment. Fmt?llrly, b{l
1994, the various concerns were Icrllergled, agaltn by UNDP, throug

t of sustainable human development. _
th?ﬂizrl};?c}e)n&tional community has only very recently started to link
operationally the promotion of human rights and the advancemellet
of development. The concept of development itself has come to be
reinterpreted in light of the human rights system. A major eveIn:ch in
this process was the adoption, by the Ux;lted.Nahonst }ierlfiﬁht ts(;

i tion on
sembly in December 1986, of the ]_Dec aratio .
i d in Article 28 of the

Development, the embryo of Whl.Ch is fogn 1 , e
Ui‘i]vergal Declaration of Human Rights which prqc1a1m§ thai’: eYefl}t’
one is entitled to a social and international order in whlch_ t e’rlg S
and freedoms set forth in this Declaration can be fully r.eahzed . ,

With regard to social order, the Declaration on the Right to Devel-
opment provides, in Article 8(1) that:

States shall undertake, at the national level, all necessary measures ?g)r
the realization of the right to development and shall ensure, inter alia,
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equality of Opportunity for all in their access to basic resources, educa-

tion, health services, foo i
distribution of income. d, housing, employment and the fair

As to the requirement for an international order in

opment provides, in Article 3(3), that ‘S
Co-operate with each other in e (3), tates h

obstacles to develg ment’, whil i ’
obstad] o, jndiw% ually’andl e, under Article 4, ‘States have a du

to development’.

Relinking Human Rights and Development

The right to development is, according to Article 1 of the Declaration;

ic, social, cultural and political devello m . , f:lnd enjo
i ent, ~
man rights and fundamenta] freedoms can be Eﬂly reallrilz‘:c?.1 ch all hu

The final document from the Wo
i . . rld Conference on Hum i
gelddthlema in 1993 and attended by more than 170 s?;tlzgg}clites:
ared that democracy, development and human rights are ’

ic, social and cultura] systems and their f icipati

ial . _ ull participation i
ai)};fcttﬁ of their hves'. [ ... ] The international commll)mity fliloluollcli Tu?)l}
o e strengthening and promoting of democracy, development

and respect )
By pect for human rights and fundamental freedoms in the entire

nomic and social th i : : ,
directions, ought and policies might provide a basis for new

Notes

1 UN Doc. E/1993/22, p.83, para. 5,

_ _ which
rights for all can be realized, the Declaration on the Righicto 11151;3:11}

. ave the duty
nsuring development and elimingyting

\ collectively, to formulate internati
development policies with a view to the full realization of thzt;(i)gﬁi
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