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Introduction: Origin, Content and State Obligations 

Introducing Economic and Social Rights 

A normative system of internationally recognized human rights ex
ists. These rights are interdependent and indivisible. Their content is 
found, in broad outline, in the International Bill of Human Rights, 
which consists of the Universal Declaration of Human Rights, the 
International Covenant on Civil and Political Rights, and the Interna
tional Covenant on Economic, Social and Cultural Rights. 

The moral foundation of international human rights is found in 
Article 1 of the Universal Declaration: 'All human beings are born 
free and equal in dignity and rights. They are endowed with reason 
and conscience and shall act towards each other in a spirit of brother-
hood.' 

When the General Assembly, on 10 December 1948, in its resolu-
tion 217 A(III) adopted the Universal Declaration of Human Rights, it 
stated in the Preamble that the Universal Declaration of Human 
Rights was proclaimed 

to the end that every individual and every organ of society, keeping 
this Declaration constantly in mind, shall strive by teaching and edu
cation to promote respect for these rights and freedoms and by 
progressive measures, national and international, to secure their uni
versal and effective recognition and observance, both among the 
peoples of member states themselves and among the peoples of terri-
tories under their jurisdiction. 

At the time when the Universal Declaration was adopted, the rights 
were obviously not universally enjoyed. They were not even univer
sally recognized. Now, 50 years later, their enjoyment has increased 
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and their recognition ~as undoubtedly become more widespread. 
Howe':e!-", much has. still to be done, both in terms of increasing the 
re~ogrution of. the nq-hts. and, ~ven more, in obtaining their actual 
enJoyment. This applies, ill particular, to economic and social rights. 
In ~any part~ of the w?rl~ t~ey are still not properly recognized: we 
con~ue to fU:d ~oth illdividuals and states which claim that eco
n~rmc an~ social ng~ts are ?ot proper human rights. Such scepticism, 
~Ith outnght negative a~~tudes to economic and social rights, de-
7Ives fro~ cultural tradi.~ons .. one manifestation of the relativity 
inh~r~nt ill cultural traditions Is the assumption in some Western 
soc~eties that human rights shall be construed as natural rights se
cu.rillg the freedom of the individual from the state. On the basis of 
this nar7ow co?struction of human rights, significant parts of the 
International B.lll of ~uman Rights can be challenged. 
~e International ~Ill of ~uman Right~ was not drafted to codify a 

particular set of philosophical assumptions prevalent in the eight
eenth centu~ but to ~evelop .a comprehensive system of rights which 
could ~onstit:ute solu~w:r;; to .rmportant mo7al and political problems. 
There IS no .sillgle philosophical strand which can claim the property 
of human ng~ts~ c~nsequently, the only platform on which a consen
sus can be bmlt Is, ~deed, ~e International Bill of Human Rights, as 
adopted by the Uruted Nations. It will therefore be taken for granted 
here that ~he whole Bill of Human Rights is equally valid. 

. A practical argument can be added to this. Anyone who wants to 
pick out some parts of human rights but deny the validity of others 
cann?t refer to the Universal Declaration as the source of validity of 
the. nghts theY: refer to. What is left, therefore, is only a reference to 
their own particular subjective opinions. 

In the ne~t s.ection, however, we shall also show that, even within 
Western societies, a broadening understanding of human rights took 
.Rlace as a conse~uence of the .evolution of society, and that by the 
time of ~he ~doption of the Uruversal Declaration in 1948, economic 
and soci~l .nght~ had become an important component of the legal 
and admmistrative systems of Western states. Indeed, there was solid 
s~ppo7t from the West for the introduction of economic and social 
nghts ill the International Bill of Human Rights, contrary to what has 
often been argued subsequently. 

The Interna~onal Bill of Human Rights should be seen as a global 
:programme With a n~ber of sub-projects. It is a global programme 
ill the sense expressed ill the Preamble to the Universal Declaration 
quoted above: that by teaching and education the human rights should 
be pr?moted, and that by progressive measures their universal and 
effective observance should be achieved. Only in a very philosophi
cal sense were ~uman rights. universal by 1948. What is required is to 
make them uruversal by takillg part in the programme established in 
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1948 and to pursue the various projects that can be derived from it. 
The realization of economic and social rights can be conceived of as 
one sub-programme within the overall task, and the realization of 
each of the particular rights could be looked at as projects within the 
wider task. 

Economic and social rights are found as part and parcel of many 
international instruments, universal and regional. Among the univer
sal instruments adopted by the United Nations are the following: the 
Universal Declaration of Human Rights; the International Covenant 
on Economic, Social and Cultural Rights; the Convention on the Rights 
of the Child; the Convention on the Rights of Migrant Workers and 
Their Families; the Convention on the Elimination of All Forms of 
Racial Discrimination; and the Convention on the Elimination of All 
Forms of Discrimination against Women. At the regional level, the 
following are of particular relevance: the American Declaration of the 
Rights and Duties of Man; the American Convention on Human Rights; 
the Additional Protocol to the American Convention on Human Rights 
in the area of Economic, Social and Cultural Rights; the African Char
ter on Human and Peoples' Rights; and the European Social Charter. 
References to economic and social rights to be applied in particular 
circumstances are made in numerous other instruments. 

Neither in 1948, at the time of the adoption of the Declaration, nor 
in many of the instruments adopted in more recent years, such as the 
Convention on the Rights of the Child in 1989, has any division been 
made between civil and political rights, on the one hand, and eco
nomic and social rights, on the other. In contrast to this, within the 
International Bill of Human Rights, the content of the Universal Dec
laration was divided in two: one covenant for civil and political 
rights, and one for economic, social and cultural rights. 

The division must in part be explained by the intensification of the 
ideological controversy during the Cold War between what was then 
the East and the West in the Northern hemisphere. Notwithstanding 
their rather bad performance with regard to human rights as a whole, 
the socialist countries sought to justify their system by claiming that 
they were giving priority to economic and social rights. In response, 
some Western societies and their governments overstated their prior
ity given to civil and political rights, to the extent of a near rejection 
of economic and social rights as part of the human rights system. 
This was in sharp contrast with their own political and social devel
opment within the last century, as we shall see in the next section. 
Since the ideological quarrel has ended with the disappe~rance ~f 
the communist systems, there should be no reason to continue this 
rather sterile dichotomy between the two sets of rights. 

The division within the International Bill of Human Rights was 
also pursued within the Council of Europe, where the European 
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<:onvention of Human Rights ~ontains mainly civil rights (political 
nghts were added afterwards, m Protocol1), while most of the eco
nomic and social rights are contained in the European Social Charter. 

The separation between these instruments has often been used as 
evi.dence of inherent differenc:s between the two categories of rights. 
This. ~as not onlJ: led h;> a Widespread philosophical and legalistic 
tradition to establish a hierarchy where civil rights are put at the top· 
it has. als.o affect~d the work of non-governmental human right; 
organiZations which pay much less attention to economic and social 
rights than to civil and political rights. 

The United Nations Committee on Economic, Social and Cultural 
Rights noted, in an address to the World Conference on Human 
Rights in 1993, that: 

The international community as a whole continues to tolerate all too 
often breaches of economic, social and cultural rights which, if they 
occur.red in relation to civil and political rights, would provoke ex
pressiOns of horror and outrage and would lead to concerted calls for 
immediate remedial action. In effect, despite the rhetoric, violations of 
civil and political rights .. continue ~o be treated as though they were far 
more senous, and more patently mtolerable, than massive and direct 
denials of economic, social and cultural rights.l 

It is a matter of urgency to develop and strengthen the discourse on 
all aspects of human rights, including economic and social rights. 
?Jl~y .need to become p~rt of the national debate, to be taken up by 
mdividuals and groups m addressing their own governments, point
ing out the responsibility that states have undertaken to ensure 
econo~c and social rights, and to bring about a dialogue about the 
ways m which they can be realized, in particular for the most vulner
able members of society. 

One .arpum~nt ofte;n us.ed against economic and social rights from 
a legahshc pomt of view IS that they are not 'justiciable'. This means 
~at they are not suitable for handling by courts or similar institu
tio~s. Several arguments can be made against this. 
. F~r~t, many aspects of ~conomic and social rights can be made 
JUsticiable, as can be seen m many domestic legal systems. Second, 
the co~cept of justiciability is in itself very fluid and reflects differ
ence~ m !egal traditions and in philosophical views about the 
re!ationship bet_ween courts and the state. Third, human rights can 
still be ~uman nghts even when they are not in all aspects justiciable. 
C01;nphance with the corresponding obligations can be monitored 
nationally and by international bodies, as indeed they are. Further
more, rights which are not initially justiciable can gradually become 
so. by concretizatio~ both ~ough practice and through more de
tailed standard-setting at the mtemationallevel and by legislation at 
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the national level. Again, we must revert to the point made above 
that the adoption of the Universal. D:claration was ,the ini~iati~~ of a 
programme by which, as stated m 1ts Preamble: every md1v1dual 
and every organ of society' shall by progressive measures 'secure the 
universal and effective recognition and observance of these human 
rights'. To do so includes the concretization of the rights to such an 
extent that more and more components thereof also become justiciable 
in domestic legal systems. This is a continuing process and will not 
be solved in all its aspects in the near future. 

The task has been set by adopting these rights; what is required is 
to make use of these rights not only at the international level, but 
even more at the national level. Individuals and groups should draw 
on these rights in their discourse with the state, through a dia!ogue 
demanding that the rights be implemented, and through a discus
sion on the ways in which this can be done, including the co~tributions 
to be made by individuals in order to sect~re the actt:al enJoyment ?f 
these rights. Subsequently, this chapter will have ~s overa~ task m 
mind by indicating elemen!s whic~ can be pursued m the d~scourse, 
both at the national and mtemationallevels, on the basis of the 
economic and social rights which have been adopted as part of the 
universal human rights system. 

National Origins of Economic and Social Rights: Experiences of 
the Early Industrialized Countries 

The formulation of economic and social rights in the Universal Decla
ration is significantly influenced by the experience of industrialization 
in Western countries. In 1950, the British social historian T.H. Marshall 
presented a model of the evolution of the rights of citizens in Western 
societies, using the United Kingdom as an example. It correspon~s to 
the understanding of the historical evolution of modem h~an nghts 
in these societies. Marshall claimed that three sets of nghts have 
emerged in some European states since the eighteenth century, and in 
the following order. 

1 Civil rights, such as liberty of person, freedom of speech, thought 
and faith, the right to own property, expanded from the latter 
part of the seventeenth century and throughout the eighteenth 
century. . . 

2 Political rights, such as the franchise and the nght of access to 
public office developed in ~e n~eteenth centu:r. . 

3 Social rights ranging from the nght to a modicum of econo:n;tc 
welfare and security to the right to share to the full the social 
heritage and to live life as a civilized being according to the 
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standards prevailing in society', were gradually introduced in the 
late nineteenth and early twentieth century.z 

This development took somewhat different paths in different West
ern . countries. On the basis of comprehensive empirical material, 
Espmg-Andersen (1990) has argued that three different systems of 
welfare capitalism emerged and, consequently, three different ap
proaches to economic and social rights. He argues that the 'welfare 
state' is a system of social stratification which actively orders social 
relations. The earliest model, which still has its followers, developed 
poor laws and provided poor relief, but at extremely low levels. This 
had the effect of maintaining a social stigma for those who were 
give~ reli~f, wit~ a view to preventing persons from wanting to 
obtam social assistance. It was based on an extreme reliance on the 
market and on contractual relations, coinciding with the elimination 
of the feudal system which pushed large numbers of people off the 
land where they had previously made their living as serfs and, later, 
as peasants without property. Having lost their means of livelihood, 
they became a cheap cq;mmodity for the emerging capitalist society. 
Only those who could not be absorbed, even at the lowest possible 
wages mainly in mining and in the budding industries, were given a 
modicum of poor relief in order not to die from starvation. This was 
an extreme reliance on the market, and any type of action which 
co~ld interfere with labour as a cheap commodity was ideologically 
resisted. Remnants of this still exist in means-tested social assistance 
approaches, in societies where to be 'on welfare' is still considered a 
stigma. 

A second approach was promoted by conservative reformers such 
as Bismarck in Germany, through the social insurance model. It sought, 
according to Esping-Andersen: 

to achieve two simultaneous results in terms of stratification. The first 
':as to consolidate ~ivisions among wage-earners by legislating dis
tmct programs for d1fferent class and status groups, each with its own 
conspicuously unique set of rights and privileges which was designed 
to accentuate the individual's appropriate station in life. The second 
objective was to tie the loyalties of the individual directly to the mon
archy or to the central state authority. This was Bismarck's motive 
when he promoted a direct state supplement to the pension benefit. 
This state-corporatist model was pursued mainly in nations such as 
Germany, Austria, Italy and France, and often resulted in a labyrinth 
of status-specific insurance funds.3 

~~e third approach is the universalistic system. Under this, all 
citizens are endowed with similar rights, irrespective of class or mar
ket position. The system is meant to cultivate cross-class solidarity, a 
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solidarity of the nation. This is ~e democratic, flat.:.rate, general ~venue
financed model which was first formulated by Lord Bevendge, as 
Chairman of the Beveridge Commission in 1942.4 It has subsequently 
been developed to its fullest extent in the Nordic c?untries. . . 

From the above, it can be seen how econormc and social nghts 
emerged as a consequence of industrializa~on. Refl~cting o~ the in
troduction in the United States of the Social Secunty Act m 1935, 
which introduced at a very modest level some old-age pension and 
unemployment benefits, the American economist J.K. Galbraith ob
served: 

The need for protection of the old and the unemployed is inescapably 
allied with industrial development and had for long been so recog
nized. An industrial society has its own built-in system of social 
security. The farms or peasant holdings are passed on to the offspring, 
and the latter, often by rigorously enforced custom, look after their 
elders. A major reason for rural population increase in much of the 
world is the need to be assured of sons who will do the work in the 
fields and be responsible for their parents in their old age. As to 
unemployment compensation, there is the stolid fact that there is no 
unemployment on a farm. By lowering the effective wage, some or 
much of which can be earned in kind, some employment can always 
be provided or invented. It is with urbanization and industrialization 
that old age pension and unemployment compensation. become so
cially essential. It is then that, with a much loosened fam1lr structure, 
the old have no support, the unemployed have no income. 

While this gives a useful description of the historical process within 
the industrialized north, it does not fully take into account the prob
lems of the landless and dispossessed, of whom there were many in 
the early industrialization of England (the effect of the 'Enclosure 
Acts') and are currently in parts of the Third World, partly as a 
consequence of the 'Green Revolution'. 

Since economic and social rights have now been introduced at the 
universal level, they have had to relate not only to industrial ~ut also 
to agricultural societies. This m~kes it necessary to devel.op diff~rent 
approaches depending on the circumstances of the particular situa
tions. 

Generally, however, it can be observed that fewer efforts are made 
to secure economic and social rights to the rural than to the urban 
population in many parts of the world. This may in part be due to 
the different needs mentioned by Galbraith above, but also to the 
lesser influence of the rural poor on the policy and decision making 
of their respective governments. . . . 

Human rights are therefore all the more rmportant smce their ap
plication can compensate for political weakness. One illustration in 
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this respect is the provision in Article 14 of the Convention on the 
Elimination of All Forms of Discrimination Against Women. Not only 
is the rural population often the weakest part of society; but rural 
women are doubly weak. The emphasis in Article 14 on the economic 
and social rights of rural women constitutes one of the most important 
challenges to the whole edifice. To this we shall return later. 

Origins and Evolution of Economic and Social Rights at the International 
Level 

The evolution of human rights at the national level was closely re
lated to the expansion of the concept and content of citizenship. 
However, even when human rights are lifted up to the international 
level, we have either to separate them from the notion of citizenship 
or to broaden the content of that concept. 

Since trade and investment cross borders, there also emerged in 
the process of industrialization a concern with labour relations in 
other countries, and gradually also with social rights applying in 
other countries. Differences in wages and in social security have an 
influence on the cost of pmduction. In order to ensure that countries 
with a relatively high level of social security are not at a disadvan
tage in competition on the international market, there emerges a 
concern with equalizing the treatment of labour and of social secu
rity. Added to this are the ties of solidarity which to some extent have 
existed between workers and labour movements in different parts of 
the industrialized world. International cooperation related to labour 
laws emerged as a result of the desirability of harmonization in this 
field. 

International cooperation related to economic and social rights 
preceded cooperation related to civil and political rights. In the area 
of labour rights, such cooperation emerged as a result of the desir
ability of harmonizing labour laws among industrialized countries. 
The first efforts were made as early as the latter part of the nine
teenth century, on the urging of personalities such as Robert Owen in 
England and Daniel Legrand in France. 

A conference convened by the German government was held in 
Berlin in 1890 to consider an international agreement on labour con
ditions. It adopted resolutions on work in mines, weekly rest and the 
work of children, young persons and women. However, the resolu
tions were not followed up. In 1900, a group of scholars and 
administrators formed the International Association for the Legal 
Protection of Workers, which set up an office in Basle and which 
undertook studies and dissemination of labour laws. At its initiative, 
the Swiss government convened conferences in 1905 and 1906 which 
led to the adoption of the first international labour conventions, 
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which prohibited nightwork by women in industry and the use of 
white phosphorous in the production of.matche~.6 • 

At the end of the First World War, this was given rmpetus by the 
establishment of the International Labour Organisation, founded in 
1919. One of its main activities was, and still is, to adopt conventions 
and recommendations on labour standards, and to supervise the 
implementation of these instru:r;tents. , . , 

Cooperation related to what IS now call~d the nght to health has 
its origin in the efforts to d~velop. conventions to prevent fl:e spread 
of communicable diseases, m particular the adoption of samtary ~on
ventions on cholera and the plague. A number of these conventions 
were consolidated into a single text in 1903. In 1907, the Office Inter
national d'Hygiene Publique (OIHP) was establi~hed. The Healt? 
Organization of the League of Nations was established on the basis 
of Article 23(j) of the Covenant of the League of Nations, which 
called for joint steps to prev:ent an~ control disea~e. J: muc~ more 
comprehensive approach to mternational cooperation m the field of 
health was introduced with the establishment of the World Health 
Organization7 in 1946. . , . 

International cooperation related to what IS now called the nght 
to education' has a more limited history. A private organization, the 
International Bureau of Education, was established in Geneva in 
1924 and was transformed into an intergovernmental organization in 
1929 as an international coordinating centre for institutions concerned 
with education. A much broader approach was chosen, however, 
with the establishment of UNESCO in 1945. 

These and various other early international efforts were brought 
together when the United Nations was found~d. '!fl.e need to dev~lop 
universal standards in the economic and social field was recogmzed 
from the earliest preparations for the United Nations. The main initia
tives came from the United States. The 'Four Freedoms' address made 
in January 1941 by the President of the Uni~ed Stat~s, Franklin J?· 
Roosevelt, called for measures to ensure the enJoyment everywhere m 
the world', of four freedoms, one of which was the freedom from 
want. The same concern was repeated in the Common Programme of 
Purposes and Principles, known as the :~tlanti~ Decl~r~tion, a~opted 
by the American President and the Bntish Prrme MimSter, Winston 
Churchill in August 1941, which listed eight purposes and principles. 
Under th~ fifth of these, they declared that they would endeavour 'to 
bring about the fullest collaboration b.etween all n~tions in the eco
nomic field with the object of securmg, for all, rmproved labour 
standards, economic advancement and social security. Less than six 
months later, on 1 January 1942, at the initiative of the United States, 
the programme of the Atl~tic Charter .was su~scribed to by 25 states 
which signed the Declaration of the Umted Nations. 
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. Against this background, a number of initiatives were taken dur
mg the Second World War to draft an international bill of human 
rights. One o~ th~ m~st successful ~fforts was undertaken by a United 
States-based mstitutwn, the Amencan Law Institute. In 1942, it con
vened a group of jurists coming from the United States and 23 other 
countries, which elaborated ~ Declaration of Essential Human Rights. 
The work was completed m 1944, and the Declaration contained 
nea.rly the whole range of human rights - civil, political, economic, 
social a~d cultural - whi~h later found their way into the Universal 
Declaration of Human Rights. When the Secretariat of the United 
Nations made its first draft for the Universal Declaration this Decla
ration of Essential Human Rights was one of the rna~ sources of 
inspiration. 8 

Throughout the evolutionary history of human rights three as
pects .of human existence have sought to be safeguard:d: human 
~tegnty, freedom and ~quality. Axio~atic.is the respect for the dig
mty of every human bemg. The way m which these issues have been 
addressed has matured over time, from initial idealistic assertions of 
vague I?rinciples to th~ adoption of the comp;ehensive, international 
normative sy~~e~ now in existence. That system contains a wide 
ranp-e of specific nghts and, to some extent, also corresponding obli
gations of states. The latter need to be explored when seeking to link 
rights with conc~ete developmen~ concerns and approaches. 

When .the Umversal Declaration on Human Rights was finally 
adopted m 1948, there was thus not much doubt that economic and 
so~ial r~ghts had to be included. The great contribution of this Decla
ration Is, however, that it extended the human rights platform to 
embrace the whole field·- civil, political, economic, social and cul
tu~al - .and made ~he . different rights interrelated and mutually 
remforcmg. The realization, particularly in the West, that the political 
upheavals and the emergence of totalitarian regimes in the period 
between the two world wars ~ad been due to widespread unemploy
ment a~d poverty. ha~ contributed to a genuine interest in securing 
economic and social nghts, not only for their own sake but also for 
the preservation of TI:di:'idual freedo~ and democracy. This view 
was based on a conviction that, even m periods of recession, it is 
necessary to ensure that basic economic and social rights are enjoyed 
by alP 

~ese concerns ~re more relevant than ever at the present time, in 
!he hq-ht o~ :sca.la~g unemployment, increasing poverty and grow
mg dispanties m mcome, not only in the Third World but also in 
Central ~nd Eastern Eu~~pe and ~ the ""_est. It is necessary, there
fore, to mcrease the efficiency of mternational mechanisms in this 
field and possibly to develop new ones. 
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Human Rights and Corresponding Obligations 

Economic, Social and Cultural Rights as Part of the Human Rights 
Package 

Economic, social and cultural rights constitute th:ee inte~relate.d com
ponents of a more comprehensive package, with obvwus links to 
civil and political rights. As human nghts and ~damental freed.oms 
are indivisible and interdependent, equal attention should be paid to 
the implementation, promotion and protection of both civil and po
litical, and economic, social and cultural rights. 

At the core of social rights is the right to an adequate standard of 
living: Universal Declaration of Human Rights - A~ticle 25; ~terna
tional Covenant on Economic, Social and Cultural Rights- Article 11; 
Convention on the Rights of the Child -Article 27. The enjo~ent of 
these rights requires, at a minimum, that everyone ~~all enJOY .the 
necessary subsistence rights: adequate food and nutrition, clothm9, 
housing and the necessary conditions of care. Clo~ely related to this 
right is the right of families to a~sistance (~ternational Co:renant on 
Economic Social and Cultural Rights -Article 10; Convention on the 
Rights of the Child- Arti~le 27). In. order to e~jo~ these social rights, 
there is also a need to enJOY certam econormc nghts .. These are _the 
right to property (Universal Declaration of .Human Rights - _Article 
17), the right to work (Universal Declaratio~ of ~uman Rights -
Article 23; International Covenant on Econormc, Social and Cultural 
Rights -Article 6) and the right to social security (l!niversal Declara
tion of Human Rights- Articles 22 and 25; IJ:ternational Co_venant on 
Economic, Social and Cultural Rights - Article 9; Convention on the 
Rights of the Child- Article 26). . . 

Economic rights have a dual function, most clearly d.emonstrated m 
regard to the right to property. On the one hand, this nght serve~ ~s a 
basis for entitlements which can ensure an adequate standard of livmg 
while on the other hand, it is a basis of independence and therefore of 
freed~m. The initial concern in early modern times with the right to 
individual property, articulated by John Locke in 1689,10 was directed 
against the feudal order :vhere control ov~r l~d and other.resour~es 
was based on a hierarchical system constituting profound mequality 
and dependencies. England was still a predominantly agricultural so
ciety· Locke's primary concern was that land should belong to the 
tiller; 'not to the fancy or covetous'. 'As much land as a man.~, 
plants, improves, cultivates, and can use the product of, so much IS his 
property,' Locke observed.U 

The right to property became a crucial element ~ the early. guest 
for freedom and equality, but the right to property m the tradi~onal 
understanding of the term cannot be enjoyed on an equal basis by 
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al!. The ~ansforrr~.ation from an agricultural to an urban and indus. 
tnal soc~ety. requ_n;es ~ m~re complex system of rights in order to 
ensure livelihood ill dignity for all. The right to property therefore 
has been supplemented by at least two other rights: the right to work 
with a remuneration w!ll.ch ensures an adequate standard of living 
for all those who are Willillg to work and are able to find work and 
the right to social security which is a substitute for work for fuose 
who either cannot find work or are unable to work and a substitute 
f~r insuffic~e~t income derived from property or fr~m work: insuffi. 
c.Ie~t, that IS, m regard to the enjoyment of an adequate standard of 
hvillg. 

The right to work functions as a basis of independence provided 
~e wor~ is fr~ely chosen by the person concerned, that sufficient 
mcome IS obtailled from it, and provided the workers can protect 
their interests through free trade unions.t2 

The right to social security is essential, particularly when a person 
does not have the necessary property available, or is not able to 
secure an adequate standard of living through work, owing to unem· 
ployment, old age or disability. 

Regi~nal human rights provisions Largely based on the Universal Dec· 
lar~tion, spec~c ~uman rights instruments have been adopted by 
reg10~al orgaruzations: the Council of Europe, the Organization of 
~encan States and th~ Organization for African Unity. The main 
Instruments of the Council of Europe are the European Convention for 
~e Protection of Human Rights and Fundamental Freedoms, adopted 
~ 1950, and the European Social Charter, adopted in 1961. The main 
Instruments of the Organization of American States are the American 
Declarati.on of the Rights and Duties of Man of 1948, the Inter-American 
Convention on Human Rights of 1969, and the Additional Protocol of 
San Salvador, adopted in 1988, which deals with economic and social 
rights. The main African instrument is the African Charter on Human 
and Pe~ples' ~ghts, adopted in 1981, which includes civil, political, 
econormc, social and cultural rights within the same text. 

Regional instruments may sometimes be more effective than uni
versal ones in terms of implementation, owing to the greater similarity 
among the member states of each of the regional organizations. This 
has led to .mor~ advanced ~echanisms of supervision and handling 
of complaillts ill the Council of Europe and in the inter-American 
syst~m, ~hough ma~y with regard to civil and political rights. The 
~o~t~rm.g mechamsm under the African Charter, being more recent 
m ongm, IS as yet less developed. 
. "0 t~e Asian region, it has not proved possible, in spite of various 
mitiatives, to develop a comparable regional organization and conse
quently no regional instrument on human rights exists. The 
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explanation may partly. b~ found in the. greate! diversity of cultural 
and political systems Within the vast Asian region. 

Subjective rights aspects of human rights A distinction must be made 
between those aspects of human rights which can be treated without 
difficulty as individual, subjective rights and those whi~h c~nnot, 
unless further concretization has been made through legislation or 
practice. 

Most human rights, including economic and social rights, contain 
some elements which can be dealt with at the national level as sub
jective rights. For these, individuals can have an effective re~edy 
through competent national tribunals or courts in the case of viola
tions. 

Other aspects of the same rights are less amenable to direct trans
formation into subjective rights. They are, at least initially, elements 
of a right to a social order in which the particular rights can be 
realized. The process of realization forms part of state obligations 
under international law. 

If, by subjective legal rights, we refer to rights which will be up
held by a court when an individual br~gs a claim all~ging viola~o~s, 
and if we limit ourselves for the time beillg to domestic courts (within 
a given national legal system), several conditions would have to be 
fulfilled for international human rights to be a legal right in that 
particular setting: what is the position of international human rights 
law in domestic law? Is it directly applicable or does it have to be 
incorporated into national law in one way or another? If in~ern~
tional human rights law is directly applicable, the next question IS 

whether the particular right in question is self-executing or whether 
it has to be given a more specific form and content in domestic 
legislation in order to become applicable by domestic courts. If the 
position of international hu~an rights law ~ domestic l~w. depends 
on some form of incorporation, the question whether It IS a legal 
right under domestic law depends on th.e natu!e and ~cope of that 
incorporation and also whether the particular mternahonal human 
right is self-executing. . . . 

There is no guarantee for any mternational human nghts that they 
will be treated as legal rights in domestic law, but some are more 
easily accepted than others. This, however, also depends on the po
litical and cultural system of the society concerned. The overall 
purpose of the International Bill of Human Rights is to pr~mote their 
acceptance within all domestic systems and, as far as possible, also to 
make them into legal rights within domestic systems. However, not 
all international human rights lend themselves easily to being made 
justiciable in domestic systems, nor is it obvious that all aspects 
should be justiciable. 
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With regard specifically to economic and social rights, some ele
ments can be made more easily justiciable than others. First those 
aspects whi~h. deal with freedom from the state are, at l~ast in 
Western societies, .the elemen~s which are most easily made into 
enforceable legal nghts. The nght to peaceful possession of prop
erty and .the right to freedom from forced labour are among the 
mo.st obvwus e~ai~ples. Of much greater significance is the appli
cation of the pn~cipl~ of non-dis.crimination. It may be uncertain 
how ~ar a state Is obl.Iged to go ill developing a system of social 
sec~nlf. Where !he nght to social security is not immediately a 
subJective legal nght, unless appropriate domestic legal legislation 
has b~en adopted, it becomes a legal right as soon as a state starts 
ad.op!illg such legislation, since it will then have to respect the 
prillciple of non-dis.crimination. Consequently, for every step a state 
wants to t~ke, poss~bly based on purely pragmatic reasons relating 
to do~estic needs, ill dev~loping social rights, it will have to apply 
these nghts equally even If the domestic law itself is restrictive On 
the basis of internati~m~l ~uman ri9hts law, a justiciable legal right 
can :merge for the ~dividual. This has tremendous significance, 
and IS the most formidable platform on which the economic and 
social rights edifice can be gradually built up at the domestic level. 
Second, t~e~e are c:rtain econmnic and social rights which can be 
seen as ~1mu~ r~gh~s t~a! shoul.d be available to everyone and, 
on. that basis, O~Jective illdividual. n.ghts might emerge. The right to 
pnm~ry .education free of charge IS ill the process of becoming such 
a basi~ nq-h.t, and may alrea~y be considered a subjective right for 
every illdividual, whether this be based on customary international 
law or on treaty law. 
. However, ~eJ:o~d thes: rights,. we are very often faced with situa
?-o~s .where It. IS rmpossible to Identify the subjective right of the 
illdividual wh~c~ flows from a Rarticular international human right. 
~ thes7 c~ses It IS better to see illternational human rights as direc
tiv~ prillCiples f~r the stat: con~ern.ed, in the sense of principles 
w~ch should gmde domes~Ic legislation and other decision making. 
~s ~oes ~ot ~ake these nghts devoid of legal significance. When 
drrectiv: prillciples are not ap~lied in good faith by a State Party to a 
convention, such :'ls when avmlable resources are not appropriately 
~sed for th: particular purpose of that right, the relevant interna
tional bodies can draw the conclusion that there has been 
non-compliance with international obligations. This can have con~e
quences, even though the sanctions available for the international 
community are limited. It may affect bilateral relations· donor states 
may m?ke.their c~ntinued cooperation dependent on better compli
ance With illternational obligations. Negative international publicity 
can also affect the domestic political processes and make the internal 
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civil society more inclined to push for better application of the direc-
tive principles. . . 

'rhese directive principles also have another sigmficant legal c?n
sequence within the domestic system: the.y aff~ct the balan~illg 
between rights in a way which would not exi~t Without these due~
tive principles. If, to take one example, a state rmposes rent control ill 
order to make housing more easily accessible and thereby fulfil the 
right to housing under Article 11 of the International Covenan~ on 
Economic, Social and Cultural Rights, the owners of the house nnght 
claim that this is unacceptable interference with their right to prop
erty. In such a situation, the state would be entitled to claim tha! the 
measures were necessary in order to ensure another human nght. 
This aspect of the legal significance of economic and ~ocial rights has 
not been given sufficient attention, even though particular cases can 
demonstrate the validity of this observati~n. . . 

This brings us back to the point that ~he mternational.human r~ghts 
system is a package o~ ~terrelated nghts, an~ t?e different nghts 
have to be interpreted m hght of eac~ other. Thi~ mc~udes ~he ne~es
sity of taking into account econonnc and social nghts, illclud~g 
those aspects which are not in themselves amenable to becommg 
individual legal rights. 

We therefore have to distinguish between minimum obligations of 
states flowing from international human rights, a~d. the op,tima.l re
alization of these rights, which go far beyond the nnnrmum. Optimal 
realization' refers to the most suitable balancing between the differ
ent rights in order to obtain the best possible results for all individuals. 
In doing this, of course, no right can be limited to a greater extent 
than provided for in the specific right itself, and some righ~s ·are 
absolute and can never be limited. In regard to many other nghts, 
however, the necessity of limitation due to other human rights is 
generally well recognized and has to be taken into a~count. 

This point will be elaborated at .greater .length ill reg~rd to the 
specific rights discussed below. An Illu~tration ~ou~d .be given here: 
the right to health includes both the nght for illdividuals to have 
access to health services, which can easily be transformed at the 
national level into an individual subjective right, but it also includes. 
the right to a public health order in ~hich epidemic ?nd endemic 
diseases are prevented or controlled. This aspect of the nght to health 
is more difficult to translate into individual, subjective rights to be 
pursued by individuals before trib~als or co~rts, but it is neverthe
less an essential part of the normative human nghts system. It can be 
made use of both nationally and internationally by n~n-government~l 
organizations (NGOs) and concerned groups, calling upon mom
taring bodies at the international level to re.quest the state to adopt 
more effective measures, and at the national level to demand 
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ch~nges in policies. The neglect of such obligations can have more 
senous consequences for individuals than the violation of rights which 
have been transformed into individual, justiciable rights. 

State Obligations 

It is essential to explore the corresponding obligations in order to 
understand the substance of rights. The Universal Declaration of Hu
man Rights envisaged that the rights contained therein shall be enjoyed 
by everyone throughout the world. The rights must be absorbed into 
the le~a~, administrative an~ politic?! culture of nations, first by a 
r~co~tioz: that they are a~e~able. Ideals and then by implementa
tion m national law and administration through relevant political and 
social reforms. Global institutions had to be set up to monitor the 
imp~em~ntatio? of human rig~ts w<;>rldwide and to bring about coop
eration m the fields of econormc, soctal and cultural matters to establish 
conditions for their full enjoyment throughout the world. 

The .Universal Declaration was initially an expression of ideals to 
. be achieved. The process of transforming these ideals into 'hard law' 
('positivization' in legal language) at the international level started 
with the adoption of the two international covenants adopted in 1966 
(the International Covenant on Civil and Political Rights and the 
International Covenant on Economic, Social and Cultural Rights), 
followed by numerous specific conventions. While this created obli
gations for states under internationalla~ the main task was to ensure 
that the rights were incorporated into national law and administra
tive practice. This transformation, whether into constitutions or into 
st~tutory law, c~n be fully achieved only when it goes hand-in-hand 
With the evolution of a human rights culture where individuals as 
well as politicians, administrators and security forces know and ac
c~pt, not only their own rights, but also their duties flowing from the 
rights of ~e othe~ members of ~e ~ommunity on a basis of equality. 
. Under mternabonallaw, obligations for human rights are prima

:Ily h~ld by states. When states seek to implement these obligations 
m national law, they are also required to impose duties on persons 
subject to their jurisdiction. Such duties include the requirement to 
respect the rights of other persons, such as the duty to respect the 
property of others which is imposed through criminal law provisions 
?n !h~ft, and other 1;lleasures. Duties have also to be imposed on all 
mdividuals to contribute to the common welfare, including taxation. 
The compliance with such duties makes it possible for the state to 
a~sist and to fulfil.(prov~de) in ways which enable everyone to enjoy 
hiS or her econormc, social and cultural rights. 

The duties of individuals are in most cases not contained in inter
national instruments; they are underlying necessities, but left to the 
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state for adoption through nationalleg~sl~tion. No: are the o~liga
tions of states spelled out in great det.ail m the mam ~~an nghts 
instruments: they are gradually clarified ~rough ad~Iti?nal, m?re 
specific instruments, and through the practice of momt<;>rmg bo.dies. 
While these processes are still at an early stage at the mternatio~~l 
level, an inventory of the obligations contained in the ~any speCific 
international instruments now adopted shows that a wide range of 
concrete obligations have already been ~de~taken, and ~t ~e treaty 
bodies are also contributing to the clarification of the obligations. At 
the national level, many states have comprehensiv~ and detailed 
legislation concerning economic, social an~ culhl:ral nghts. 

The Universal Declaration of Human Rights rmposes above all a 
moral obligation on all states to realize social and economic rights. 

The Main Provision on State Obligations: International Covenant on 
Economic, Social and Cultural Rights, Article 2 

Under Article 2 of the International Covenant on Economic,. So~ial 
and Cultural Rights, States Parties have under~aken .legally bmdmg 
obligations to take steps, ~o the maxim';lm ?f therr availab.le resourc~s, 
to 'achieve progressively the full reahzabon of economic and social 
rights in that Covenant. . . . 

The meaning of these obligations has been exaimned by a group of 
experts who adopted the Limburg PrinciplesP These were adopted 
by a group of scholars and experts in Maastricht .frot? 2 to 6 June 
1986 to consider the nature and scope of the obligations of States 
Parties to the International Covenant on Econo~c, .social and C.ul
tural Rights. They are not in themselv~s legally bm~mg~ but prov~de 
the best guidance to the understandmg of the obligations .flowmg 
from the ratification of that Covenant by a State Party. S~ce the 
Covenant is an international treaty, it must, in accord?nce With ~e 
Vienna Convention on the Law of Treaties (1969), be mterpret~d m 
good faith, taking into account the object and purpose, the ordmary 
meaning, the preparatory work and,relevant practice. . . 

The words 'achieve progressively have often b~en mismterprete.d. 
The treaty body for this Covenant, the Comnn~tee on Economic, 
Social and Cultural Rights, points out that, while the concept of 
progressive realization constitutes a recognition .of the f.act that full 
realization of all economic, social and cultural nghts Will generally 
not be able to be achieved in a short period of time, the phr~se must 
be seen in the light of the overall objective, which. i~ to establish c~ear 
obligations for States Parties to m~>Ve as expeditiously. as possible 
towards the realization of these nghts. All States Parties h~ve. an 
obligation to begin immediately to take steps toward~ full realizatiOn 
of the rights contained in the Covenant. States Parties shall use all 
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appr?priat~ means, including legislative, administrative, judicial, eco
normc, social and educational measures, consistent with the nature 
of the rights in order to fulfil their obligations under the Covenant 
but legislative measures alone are not sufficient to fulfil them. 

J?e oblig~tion of progressive achievement does not only refer to 
an mcrease m resource~, but eve~ more to an increasingly effective 
use .of the r~sourc~s av~Ilable, which must be optimally prioritized to 
fulfil the nghts listed m the International Covenant on Economic 
Social and Cultural Rights, taking into account the need to ensure fo; 
ever~~ne the satisf~ction o.f subsistence requirements, as well as the 
provision of essential services. States Parties are obliged, regardless 
of the level of economic development, to ensure respect for mini
mum.subsistence rights for all. It is essential to ensure equitable and 
effective use of and access to the available resources. Its 'available 
resources' include not only the resources found within a state but 
als~ those availab!e from the !nternational community through ~ter
nationa~ co~pera~on and assist~ce. An essential aspect of economic 
and social nghts IS the duty of mternational cooperation and assist
ance pursuant to the Charter of the United Nations (Articles 55 and 
~6). International ~ssistance should give full priority to the realiza
tion of all human nghts and fundamental freedoms, economic, social 
and cultural as well as civil and political. 

In passing, it should be noted that the more recent Convention on 
the.Rig~ts of the Child (1989), which includes many economic and 
social nl?ht~ and corresponding state obligations, does not contain 
~e qualifymg clause 'progressive realization'. Under this Conven
ti<;>n, the. ~bligations arise immediately, but their implementation is 
still qualified by the phrase 'within their means'. 

The Roles and Levels of State Involvement 

A widespread misunderstanding has been that all economic social 
and cultural rights must be provided by the state, and that they are 
costly and lead to an overgrown state apparatus. This view is the 
result of a very narro~ understan~in&" of the nature of these rights 
an~ of the correspondmg state obligations; consequently, and given 
their relevance to development policies, a few words about their 
nature ar~ required. The availability of resources refers, not only to 
thos~ whic? are controlled by or filtered through the state or other 
public bodies, but also to the social resources which can be mobilized 
by the ~id~st possible participation in development, as necessary for 
the rea~at~on by everyo:r:e of the rights recognized in the Covenant. 

A realistic understandmg of state obligations must take into ac
count, as laid down ~ A~ti~le · 2 ?f the D7claration on the Right to 
Development, that the mdividualis the active subject of all economic 
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and social development.14 Most human beings strive to. ta~e .care of 
their own livelihood by their own efforts and resources, mdiVIdually 
or in association with others. Use of his or her m~'n resources, how
ever, requires that the person has resources ~hich ca~ be used -
typically, land or other capital, or labour. This coul~ mclude the 
shared right to use communal land, and the land nghts held by 
indigenous peoples. . . . 

State obligations must be seen m this light. States must, at the 
primary level, respect the resources owned by the individual, his or 
her freedom to find a job and the freedom to take the necessary 
actions and use the necessary resources- alo~e. or in association with 
others- to satisfy his or her own needs. It ISm regard to the latter 
that collective or group rights become imp<;>rta.nt: the resource~ be
longing to a collectivity of persons, such as mdigen~us pop~lations, 
must be respected in order for them to be able to satisfy their needs. 
Consequently, as part of the ·obligation to resp.ect these resou~ces, the 
state should take steps to recognize and register the land ng~ts ~f 
indigenous peoples and land ten~e of sma~olders wh<;>se titl~ IS 
uncertain. By doings<;>, the state will ~ave a~sisted them~ m~kmg 
use of their resources m greater safety m their efforts to mamtam an 
adequate standard of Hying. Similarly, .the rights of peoples to exer
cise permanent sovereignty over the1r ~atural resou;ces may be 
essential for them to be able, through therr own collective efforts, to 
satisfy the needs of the members of that group. 

At a secondary level, state obligations mean to protect the fre.edom 
of action and the use of resources against other, more assertive or 
aggressive subjects -more powerful ec.onomic int~rests! such as pro
tection against fraud, against uneth1c~l behavwur .m trade and 
contractual relations, against the marketing and dumpmg of ha~ard
ous or dangerous products. This pr~tec~ve functio~ of the state IS the 
most important aspect of st~te obhga~o:r:s ~Is~ with regard to eco
nomic, social and cultural nghts, and It IS slffillar to the role of the 
state as protector of civil and political righ~s. Si~ficant c.o:n.:ponents 
of the obligation to P.rote~t are ~pelled ?ut.U: exis~g law mside most 
states. Such legislation IS subJect to JUdicial review, and therefore 
belies the argument that economic and social rights are inherently 
non-justiciable. Legislation of this kind must, of course, be contex
tual: that is it must be based on the specific requirements of the 
country con'cerned. To take one example: legislat~on requ~ring that 
land can be owned only by the tiller of the land IS essential where 
agriculture is the major basis of income, ~mt may ~e much less rel
evant in highly industrialized, technological societies where only a 
small percentage of the population liv~s off the land. For groups of 
people whose culture reqmres a close link to the us~ of.land, prot~c
tion of that land is even more important as an obligation to reahze 
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the right to food - again, the indigenous peoples serve as the clearest 
example. Protection against hazardous or undesirable elements in 
foodstuffs is an important obligation in ensuring a safe food supply 
as pa~t of realizing the right to adequate food, and countries have 
establiShed more or less effective surveillance and control mecha
nisms to ensure this. 

~t.the tertia~y level, ~e sta~e has the oblig~tion to facilitate oppor
tunities by which ~e nghts hsted ca~ be enJoyed. This takes many 
forms, some of which are spelled out m the relevant instruments. For 
exa~ple, with regard to the right to food, the state shall, under 
Article 11(2) of the International Covenant on Economic Social and 
Cul~al Rights, .tak~ st~ps to 'improve measures of prod~ction, con
servati?n ~d diStribution of food by making full use of technical 
and scientific knowledge and by developing or reforming agrarian 
systems'. 

At .the fourth and final level, the state has the obligation to fulfil 
the ng~ts ~f everyo~e under economic, social and cultural rights. 
Th~ obhgabon to fulfil cot;ld thus consist of the direct provisions of 
ba~Ic needs, such as food or resources which can be used for food 
(direct food aid, or social security) when no other possibility exists, 
f~r example (1) when unemployment sets in (recession); (2) for the 
d~sadvantaged and elderly; (3) during sudden situations of crisis or 
disaster (see .below); and (4) for those who are marginalized (for 
example, owmg to structural transformations in the economy and 
production). 

Analysing the Separate Rights 

The Right to an Adequate Standard of Living 

Sources According to Article 25(1) of the Universal Declaration of 
Human Rights, 'everyone has the right to a standard of living ad
eq~ate for the ~ealth. and well-being of himself and of his family'. 
With the wordmg slightly changed, the term the 'right to an ad
equate standard of living' appears in Article 11 of the International 
~ovenant on Economic, Social and Cultural Rights: 'the States Par
ties to the present Covenant recognize the right of everyone to an 
adequate standard of !iving for ~elf and his family'. Under Arti
cle 27 ?f the C.onvention on the Rights of the Child, 'States Parties 
reco~~ the n9ht of every ch~l~ to a standard of living adequate for 
the childs physical, mental, spmtual, moral and social development'. 

Rete.rence to an 'adequate' or 'decent' living occur in many other 
provisio~, as an e~ement of the work-related rights or as a purpose 
underlymg other nghts. In the American Declaration of the Rights 
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and Duties of Man, both the right to education (in Article.12) and the 
· ht to fair remuneration for work (in Article 14) are mtended to 
r~ure or to raise the standard of living of the person .concerned. 
~imilarly, under Part 1, Principle (4) of th~ Europ~a.n Social Charter, 
workers have a right to a fair remuneraho~ suffi~~ent for a dece~t 
standard of living for themselves and therr farmlies. The same .Is 
reiterated in Article 4(1) of the International Covenant on _Econormc, 
Social and Cultural Rights. Other examples could be mentioned. 

Analysis The right to an adequate standard of living will be given 
extensive treatment here, since it su~ up. a large pa.rt of .the con
cerns underlying all econor~1.ic an~ s.oc~al nghts~ that IS to mtegrate 
everyone into a humane society. It IS mtimately linked to ~e founda
tion of the whole human rights system, that everyone IS born fr~e 
and equal in dignity and rights and should act toward~ each other m 
a spirit of fraternity (Article 1 of the Universal Declaration of Human 
Rights). . . . 

The rights to property, to work and to so~Ial secunty which h~ve 
been examined above are all sources of subsistence or mcome which 
ideally should make it possible for everyone to. :njoy an adequate 
standard of living. When, nevertheless, ~ spec~fic ng~t to an ad
equate standard of living has been included m the mtemational system 
of human rights, it is to cover the loo:pho~es a~d to address the most 
basic needs to which every human bemg IS entitled. . 

As to the loopholes, the provision serves to address the nght~ of 
the most vulnerable members of society. In the developed coun~nes, 
a large majority already enjoys an adequate standard and sometimes 
much more than that. In the developing countries, the number of 
those who are vulnerable is much larger, though it differs substan
tially in different countries. But, in de_velop~g countries, there are 
also significant sections of the population whic~ have ~ standard of 
living fat above what is required under the mternational human 
rights instruments. . . 

The Committee on Economic, Social and Cultural Rights has noted 
that the most vulnerable groups are 'landless peasants, marginalized 
peasants, rural workers, rural unemployed, urban un~mployed, ur
ban poor, migrant workers, indigenous pe?fsles, c~ild~en, elderly 
people and other especially affected groups . . ~o this h~~ could be 
added persons who are temporarily in very difficult :positions~ such 
as internally displaced persons, refugees and persons m detention or 
in psychiatric institutions.16 

• . 
It is essential, therefore, that states Identify the vulnerable .groups 

and take measures to improve their conditions. The Co~~ttee on 
Economic, Social and Cultural Rights has drawn up gmd~lmes ~or 
state reports under the International Covenant on Economic, Social 
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a.nd Cultural Rights whereby states are required to supply informa
tion on the current standard of living of the population, in respect 
of both the aggregate and different socioeconomic, cultural and 
~ther groups ~ithin society. The Committee also requires informa
tion about t~e mcome per capita/GNP for the poorest 40 per cent of 
the population, and whether there is a 'poverty line' in existence in 
the country concerned, and its basis. The Committee also calls on 
the S~ate Pa~ties to indicate the country's position on the Physical 
Quahty of LI~e .Index, an~ whether there has been any change in the 
stand.ard of hvmg ov~r time (for exampl.e, compared with ten years 
?nd fiv~ years ago) with regard to the different groups. This makes 
I~ .rossible .t~ assess whether there has been an improvement in 
hvmg conditions for the entire population or only for some groups; 
and whether those whose standard has been improved are those 
who were vulnerable before or those who were already well-off 
earlierP 

A right to have the basic needs met In Article 25 of the Universal 
Declaration of H~an Ri&"hts, this term means 'adequate for the 
heal~ and w~ll-bemg of ~elf and of his family, including food, 
clot~g, housmg and me~Ical care and necessary social services'; in 
Article 11 of the International Covenant on Economic, Social and 
Cultural Righ.ts, it include~ 'a~equ~te food, clothing and housing';ls 
where.as ,the ng~t of the child ~s .to a standard of living adequate for 
the chil~ s physical, mental, spmtual, moral and social development'. 

The r~ght to an adequate standard of living requires therefore that 
the ?asic needs. requir~d to live a life in dignity are met, not by 
c?anty but by nght. It mcludes, but goes beyond, the basic necessi
ties of food, clothing and housing, under conditions which enable 
everyone to participate in the everyday life of society. 

Everyone shall be able, without shame and without unreasonable 
o~stacles, to be a full participant in ordinary, everyday interaction 
WI.th othe~ peo.rle. This means, inter alia, that they shall be able to 
enJoy th~rr basic needs .~der conditions of dignity. No one shall 
have t? hve unde~ condition~ ~hereby the only way to satisfy their 
needs IS by degradmg or depnvmg thetnselves of their basic freedotns, 
such as through begging, prostitution or bonded labour or to de-
pend on the charity of others. ' 

In purely ;material ter~, 'adequate standard of living' can be un
derstood to ~ply the man:tenance of a level of living which is above 
t~e poverty lme of the society concerned. The realization of human 
np-hts cl~arly re~uires the eradication of poverty worldwide, as en
VIsaged U: the Four Fre~dotns Address' by President Franklin D. 
Roosevelt m ~~41, a~d whic~ was among the inspirations underlying 
the whole edifice of mternational human rights. 
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The poverty line can, according to the World Bank, 'be thought of 
as comprising two elements:. the expenditure ~ecessary- .to buy a 
minimum standard of nutrition and other basic necessities and a 
further amount that varies from country to country, reflecting the 
cost of participating in the everyday life of society'.19 It shoul~ be 
added, however, that the necessities produced for own consumption, 
including food and clothing, by the person or family concerned should 
also be taken into account: since they are often not bought, they 
escape calculation in monetary terms. The same applies to shelters 
constructed by self-help. 

In the following sections, two of the main components of an .ad
equate standard of living, the right to food and the right to housmg, 
are examined. 20 

Adequate Food 

The 'minimum standard of nutrition and other basic necessities' must 
include, inter alia, adequate food. 21 States parties to the Intern?tional 
Covenant on Economic, Social and Cultural Rights are reqmred to 
provide information about the current situation, in particular as re
gards the vulnerable groups. They are called upon to provide a general 
overview of the extent to which the right to adequate food has been 
realized in the country. General statements do not satisfy; the state 
must present nutritional surveys and other monitoring arrangements. 
They are furthermore expected to provide detai!ed information ~in
cluding statistical data broken down in terms of differen~ q-eogra.phic~l 
areas) on the extent to which hunger and/ or malnutrition exists m 
the country, with particular attention to the situation of especially 
vulnerable or disadvantaged groups, including landless peasants, 
migrant workers, marginalized peasants, indigenous peoples, rural 
workers, children, rural unemployed, elderly people, urban unem
ployed and other urban poor, and other especially affecte~ g:~ups. 
Information should also indicate whether there are any sigmficant 
differences· in the situation of men and women within each of the 
above groups. . 

More importantly, on the basis of this detailed and disaggregated 
information, states are requested to give information about the 
changes that have taken place over the past five years with respect to 
the situation of each of the above groups, and whether changes have 
been made in national policies, laws and practices negatively a~fe~t
ing the access to adequate food by these groups or sectors or Withm 
the most deprived regions. . 

Finally, the government is required to indicate the measures It 
considers necessary to guarantee access to adequate food for ea~h of 
the vulnerable or disadvantaged groups and for the most depnved 
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areas, and for the full implementation of the right to food for both 
men and women, with details of measures taken and time-related 
goals set. 

Adequate food can be broken down into several elements. Ad
equacy of the food supply means that the types of foodstuffs commonly 
available (nationally, in local markets and eventually at the house
hold level) should be culturally acceptable (fitting the prevailing food 
or dietary culture);22 furthermore, the overall supply should cover 
overa!l .nutritional needs in terms of quantity (energy) and quality 
(providmg all essential nutrients, including micronutrients, such as 
vitamins and iodine) and, last but not least, be safe (free of toxic 
factors and contaminants) and of good food quality (for example, 
taste and texture). 

Stability of the supply and access to food presupposes environmental 
s~stainability, implying that there is a judicious public and commu
mty management of natural resources which have a bearing on the 
food supply, as well as economic and social sustainability in terms of 
conditions and mechanisms securing food access. Economic and so
cial sustainability concern a just income distribution and effective 
markets, together with various public and informal support and safety 
nets. These supports could be public social security schemes, as well 
?s numerous forms of community transactions, self-help and solidar
Ity networks, the latter becoming particularr important when people 
need to cope with various crisis situations.2 

It must be borne in mind that food is not the only need of concern; 
therefore any form of food procurement is only viable when the 
available resources are sufficient to also cover other basic human 
needs. This notion is consistent with that of a 'livelihood approach' 
to food security, rather than a 'food first' approach.24 

Adequate Housing 

·Essential to a life in dignity is adequate housing. The right to hous
ing is recognized in Article 11(2) of the International Covenant on 
Economic, Social and Cultural Rights and in several other sources. 
The reality, however, is disturbing. The United Nations estimates 
that there are over 100 million homeless persons worldwide and 
over a billion who are inadequately housed.25 There is no indication 
that this number is decreasing. The Committee on Economic, Social 
and Cultural Rights has observed: 

the right to housing should not be interpreted in a narrow or restric
tive sense which equates it with, for example, the shelter provided by 
merely having a roof over one's head or views shelter exclusively as a 
commodity. Rather it should be seen as the right to live somewhere in 
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security, peace and dignity. [ ... ] The right to housin!?i is. integrally 
linked to other human rights and to the fundamental prmciples upon 
which the Covenant is premised. This 'inherent dignity o! the hu~an 

rson' from which the rights in the Covenant are said to denve 
f:quires that the term 'housing' be interpreted so as to take acc~unt of 
a variety of other considerations, most im~ortantly. that t~e nght to 
housing should be ensured to all persons Irre~p~cbve of mcome or 
access to economic resources. [ ... ] The Comm1ss10n on Human Set
tlements and the Global Strategy for Shelter to the Year 2000 have 
stated: 'Adequate shelter means [ :. . l. adequate p~iv~cy, adequate 
space adequate security, adequate hghtmg and ventilation, adequate 
basic 'infrastructure and adequate location with regard to work and 
basic facilities - all at a reasonable cost'. 

Basing itself on its examination of a large number. of state reports( !he 
Committee on Economic, Social and Cultural .Rights. has Identified 
the contents of the right to housing to include, mter alta: 

(a) Legal security of tenur~, whethe~ rental (public and private). ac
commodation, co-operative housmg, lease, owner-occupatiOn, 
emergency housing and informal settle~ents. All persons should P?S
sess a degree of security of tenure whtch guarantees legal protectiOn 
against forced eviction, harassment and other ~reats, and States should 
take immediate measures to confer legal secunty of tenure upon those 
persons and households currentl~ lackin~ ~~ch prot~ction. 
(b) Availability of services, matenals, faCihbes and mfrastructure. An 
adequate house must co~~ain certa~ facilities essential for health, 
security, comfort and nutnhon: Sus tamable access to :r:tatural ~d com
mon resources, safe drinking water, energy for cookmg, heatmg and 
lighting, sanitation and washing facilities, m~ans of food storage, refuse 
disposal site drainage and emergency services. . 
(c) Affordability. Personal or household financial costs associated With 
housing should be at such a level that the attainme~t and satisfaction 
of other basic needs are not threatened or compromised. 
(d) Habitability. Inhabitants must have adequate space and protection 
from cold, damp, heat, rain, wind or other threats to health, structural 
hazards and disease. The physical safety of occupants must be guar-
anteed as well. . . 
(e) Accessibility. Disadvantaged groups, in~luding. the elderly, .c~Il
dren, the physically disabled, the termmally 111, HIV-posihve 
individuals, persons with persistent me~li~all?rob~ems, the mentally 
ill victims of natural disasters, people hvmg m disaster-prone areas 
~d other groups, must be accorded full and sustainable access to 
adequate housing resources and .should be ensured some degree of 
priority consideration in the housmg sphe~e. . . 
(f) Location. Adequate housing must be m a lo~at10n whtch all~ws 
access to employment options, health-care services, schools, chtld
care centres and other social facilities. 
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(g) Cultural adequacy. The way housing is constructed, the building 
materials used and the policies supporting these must appropriately 
enable the expression of cultural identity and diversity of housing. 

The necessity to take the right to housing more seriously has re
ceived considerable attention internationally over the last few years. 
A comprehensive study has been conducted, on behalf of the United 
Nations Sub-Commission on Prevention of Discrimination and Pro
tection of Minorities, by R. Sachar (India),26 who recommended that 
states should seek to fully integrate the contents of General Com
ment No 4 on the right to adequate housing (Article 11(1) of the 
International Covenant on Economic, Social and Cultural Rights) 
into the relevant national legislative and policy domains (para. 161): 
that they shall clarify and strengthen the human right to adequate 
housing by paying due attention to including housing rights provi
sions in constitutions and legislation (paras 162-3). States should, at 
a minimum, ensure that no violations of the right to adequate hous
ing are allowed and, when they occur, they shall take all necessary 
measures to halt any fufther violations and bring to justice any 
person(s) responsible for such infringements. 

Forced evictions will normally constitute gross violations of hu
man rights, in particular the right to adequate housing. Sachar 
recommends in his study that states should scrupulously avoid spon
soring, tolerating or actively carrying otit forced evictions of any 
type which are not in conformity with international human rights 
law (para. 166). The same applies to local and municipal govern
ments. Development projects which lead to. eviction should not be 
initiated until a full resettlement policy is in place. Complete reha
bilitation, in accordance with international law, must be ensured, 
taking into account the needs of special groups: women, children 
and the aged. Rehabilitation policies must ensure, in keeping with 
the provisions of the right to housing, basic amenities, services and 
livelihood opportunities (para. 168). 

In this connection, it is worth noting that the World Bank has over 
recent years developed a resettlement policy whose main elements 
are that involuntary displacement should be avoided or minimized 
whenever possible; that, when avoidance is impossible, the World 
Bank's objective is to improve or at least restore former living stand
ards and earning capacity. Displaced persons should be compensated 
for their losses at replacement costs, be given the opportunity to 
share in project benefits and be assisted in the transfer and in the 
transition stage at the relocation site.27 
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Adequate Care 

It is often overlooked that an adequate standard of living also re
quires adequate care. Adequate care, necessary for all, is par~cularly 
important for children, the elderly and for those who have nnmedi
ate responsibility for small children. ~: concept o~ adequate care 
encompasses a number of extremely .cn~c~l factors m .the develop
ment of nutritional well-being among m~Ividuals, especially the most 
vulnerable groups in society: young children, especially poor young 
children, and mothers-to-be. Adequate care is also pivo~al for other 
groups and individuals, such as the elderly m~.d the disabled, and 
normally healthy indiv~duals. w~o are t~mporarily expose.d to ?.ealth 
hazards or other crises m their hves which may affect theu ablhty to 
procure food, their food intake and their nut~itional status,. and thus 
their health and productivity. Under internaho~al ~urn~ nghts law, 
these issues have found their clearest expressiOn m Article 24(2) of 
the Convention on the Rights of the Child/8 which in part reads: 

States Parties shall [ ... ] take appropriate measures: 
(b) To ensure the provision of necessary medical assistance and ~ealth 
care to all children, with emphasis on the development of prrmary 
health care; 
(c) To combat disease and malnutrition, _includ~g within t~e ~rame
work of primary health care, through, mter alta, the application of 
readily available technology and through the :pro~ision of ~dequ.ate 
nutritious foods and clean drinking-water, takmg mto consideration 
the dangers and risks of environmental pollution; 
(d) To ensure appropriate pre-natal and post-natal health care for 
mothers; 
(e) To ensure that all segments of society, in particular parents a.t;d 
children are informed, have access to education and are supported m 
the use ~f basic knowledge of child health and nutrition, the advan
tages of breast-feeding, hygiene and environmental sanitation and the 
prevention of accident~; . 
(f) To develop preventive health care, gmdance for parents, and fam
ily planning education and services. 

Levels of Obligation 

The obligation to respect The d?ti~s of ~t~te~ to. e~ure an a~eq?ate 
standard of life for everyone w1thm their JUnsdichon are obhg~t10ns 
primarily of result, not so much of conduct; the measur~s me~tioned 
in Article 11 of the International Covenant on Econormc, Social ~d 
Cultural Rights are indicative and certainly do n.ot ~over. the entire 
range of measures which can be taken. The essential Issue IS whe~er 
everyone is provided with a situation whereby he or she can enJOY 
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an adequate standard of living. The ensuring of such a situation is 
dependent on. the sp~cif~c circumstances in the country concerned, 
therefore l?recise obligations of conduct with general applicability 
cannot easily be drawn up. For example, in agricultural societies the 
al?proaches must differ considerably from typical industrialized coun
tries, whereas these again differ from the post-industrial societies 
where the service sector predominates. 

The (often .~sta~ed) prere<fui~it~ for the realization of an adequate 
standard of hvmg Is that the mdiVIdual takes all measures within his 
or her capaci·ty· to achie~e ~h~ con~itions which ensure an adequate 
standard of livmg. The mdividualis expected to use his or her own 
pr?perty or wor~in_g capacity, to the best of his or her judgment, for 
this purpose. J?IS IS not always explicitly stated in the relevant in
struments, but IS generally assumed to be so. In one case however it 
is ~xplicit: under Article 27(2) of the Convention on the IDghts of the 
Child,. t?~ parents responsible for the child 'have the primary re
sponsib~~ to sec?r~, within their abilities and financial capabilities, 
the conditions of livmg necessary for the child's development' . 

The obligation for the state to respect the efforts and the achieve
ments of the individuals themselves involves, inter alia, the obligation 
to respec~ th.e ~omes ~nd the. land from which the persons concerned 
make their hvmg or fmd their shelter. Its most obvious implication is 
that no one shall be dispossessed, or forcibly removed from their 
homes and their land. 
. This ~ a matter of considerable magnitude. It has been addressed in 
mte~ational.human rights law in particular with regard to the right to 
~o~smg, wi:ich forms part of the right to an adequate standard of 
livmg. The first part ~f state oblig~tions is to respect the space avail
able to everyone who IS able by therr own means to produce their own 
food or to obtain it through exchange arrangements, normally by 
purchase on th~ marke~. Governments, particularly those which are 
non-representative, but m some cases even those which are democrati
cally .elected, some~es neglect or violate the rights of the more 
m~rgmal parts .of. therr population and sometimes deprive that popu
lation of Its exiSting resource base. The most obvious illustration of 
this is the ~isposs~ssion of lar9e parts of the black population's land in 
Sou~ Africa durmg the penod of apartheid. These dispossessions 
eff~ctively prevented most of the black population from taking care of 
therr own needs by the use of their own assets. Land reform consti
tutes ~ major task in post-apartheid South African society. 

While the S?uth African case is extreme, dispossession of vulner
able groups With government participation, or at least acquiescence, 
~as. also occurred elsewhere. These actions have particularly affected 
mdigeno~s peoples. ~overnments of territories settled by immigrants 
(the Amencas, Australia, New Zealand) have rarely been representative 
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of or accountable to, their indigenous populations. The lack of rec
ogrution of the colle~ti~e land r~ghts of ~digenous peoples has been 
a major cause of their rmpovenshment m many parts of the world. 
Slowly, however, governments are becoming more representative of, 
or at least more accountable to, their indigenous populations. It is 
becoming increasingly recognized both at the national and the inter
national level that land rights must be respected and protected. 

Dispossession from land or other property has of~en followed .ra
cial or ethnic lines as was the case, for example, m South Africa. 
Ethnonationalism can lead to similar results. At present, 'ethnic cleans
ing' in parts of the former Yugoslavia and in some parts of the former 
Soviet Union constitutes extreme violations on many levels, mclud
ing the denial of a right to an a~equate standard of living by se~ing 
property and deliberately forcmg persons of unwanted ethnic or 
religious groups off their land. 

Frequently, the state has contributed to t?e dispossession ?f weaker 
groups in order to promote what the dommar:t 9roups consider to.be 
overarching national goals, for example by buildmg huge dams which 
destroy the established liveliho.od for persons livin~ in the region. 
These practices have been descnbed by the former VIce-Rector of the 
United Nations University, Kinhide Mushakoji, as 'development rac
ism',29 since they serve the interests of urban elites and tend to harm 
indigenous and other weaker ethnic groups unable to influence the 
developmental policies in the national metropolis. The World Bank 
has started to address these violations by requiring that the removal 
of populations shall be avoided if at all possible and, where it cannot 
be avoided, that those affected shall be resettled in other places un
der equally good conditions: nobody shall be worse off as a 
consequence of the development project. 

The obligation to protect Probably the most important aspect is the 
obligation. to protect. The protecti~n of the access to adequate, ~afe 
and nutritious food, or the protection of homes and shelter agamst 
dispossession, requires extensive national legislation and forms a 
normal part of the laws of many societies. The state is also obliged to 
protect the preservation of existing entitlements or resource bases 
against third parties. Prevention of encroachment on the land ?f 
indigenous peoples or vulnerable groups f~rms one aspect of this 
obligation. Another aspect o~ the protectio~ IS to l?revent, wherever 
possible, persons from needmg to sell their la.n~ m,. for example~ a 
situation of crisis where a drought or other difficulties temporanly 
inhibit their repayment of a debt. There is a need for states to ~stab
lish a buffer which makes it possible for those on the borderline of 
poverty to overcome a crisis ~~d to again bec~me capable of ensur
ing an adequate standard of hvmg through their own means. 
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The obligation to protect has additional dimensions. One is to 
en~ure that foods on the market are safe and healthy, which requires 
strict food control within the framework of the Codex Alimentarius.Jo 
Protection can also consist of obligations to ensure food availability, 
regulation of food prices and subsidies, and rationing of essentials 
while ensuring that producers receive a fair price. 

However, Article 27(3) of the Convention on the Rights of the 
Child introduces state obligations: 

States Parties, in accordance with national conditions and within their 
means, shall take appropriate measures to assist parents and others 
responsible for the child to implement this right and shall in case of 
need provide material assistance and support programmes, particu
larly with regard to nutrition, clothing and housing. 

State obligations a:re intended to supplement these personal efforts 
of achiev~g an adequate standard of living whenever necessary: for 
example, If the person concerned does not have the opportunities 
which are available tq, others, has a disability, faces special obstacles 
which makes the endeavour impossible, or if conditions in general 
are such that an adequate standard cannot be achieved without ex
ternal assistance. 

The obligation to facilitate States must be considered obliged to assess, 
without delay, the current situation in the country as a whole, and to 
repeat such assessments at brief intervals. Through such assessments, 
groups which do not enjoy an adequate standard of living should be 
identified and, on that basis, the necessary measures to remedy the 
situation should be taken urgently. Periodically, reassessments are re
~uired, both to ~d ~ut whether the measures adopted have in reality 
nnproved the Situation for the groups concerned and to determine 
whether other groups not previously identified have difficulties in 
enjoying an adequate standard of living. 

The assessment requires the use of appropriate indicators. Specific 
indicators relating to the enjoyment of an adequate standard of liv
ing, including food, health conditions and care, include the following: 
indicators on nutritional outcomes, disaggregated by gender, race or 
ethnicity, urban/rural groups, by income groups and, in agricultural 
areas, by the situation of farmers, smallholders and the landless. 

Nutritional assessments do not only consist of the mere counting 
of calories, since that alone does not determine the nutritional out
come. A gradual process towards the development of appropriate 
indicators of nutrition outcomes has taken place within the Sub
Committee on Nutrition of the United Nations Administrative 
Committee of Co-ordination.31 
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The purpose of developing adequate indi~ators is to adopt precise 
'd d measures in order to ensure the enJoyment of an adequate 

~~Jard of living. This does not necessarily. mean that the stat.e 
should provide direct material .support, ?ut. It. does mean that It 
h ld remove the obstacles which make It difficult for the vulner

!bf: groups to enjoy their basic rights. Each particular circumstance 
d termines what efforts a state should make to ensure an adequate 
st~dard of living. In the light of these efforts, it. is essential that a 

roper assessment be m~de ~d that. the most smtable J?easur~s be 
~dopted to relieve the situation. This sho~tld b.e co~billed With a 
continuing evaluation both of the unfoldillg SI~ation and of the 
effectiveness of the measures adopted. States parties t? the Interna
tional Covenant on Economic, Social and Cultural Righ~s ~nd t~e 
Convention on the Rights of the Child are requested to ill~Icate J? 
their reports to the monitoring bodies these assessments, review ~heir 
choice of indicators and outline the measures ta~en ~n the basiS of 
their evaluation of the indicators to remedy the Situ~ti?ns where the 

opulation is not enjoying an adequate standard of hvillg. 
p The obligation to facilitate requires assistance, in particular to those 
who are close to the poverty line or below .it, to mak~ better use ?f 
their entitlements. This would include services to assist peasants. ill 
improving productivity under conditions which do n~t und~rmme 
their security of tenure, and credit arrangement~ which assist the· 
vulnerable but which do not create dangerous illdebtedness. The 
International Fund for Agricultural Development was created to as-
. t Third World states in this task.32 In recent years, several non-state 
~~dit institutions have emerged which aim t~ provide. access to 
credit for the most marginal groups under conditions which d~ n~t 
create destructive indebtedness. The most well-known of these Insti
tutions is probably the Grameen Bank, in ~a~glades~. Other a~eas of 
assistance aimed at ensuring full use of existing.en~tlements J?.pro
duction or exchange relations include the dissemmati?n. of nu~I!ional 
knowledge, and respect for traditional ~~od when It 1S. sufficiently 
nutritious and cost-effective. Use of traditional food avoids depend
ence on imports and allows for improvement in the standard of 
living without changing basic cultural patterns.33 . . 

The obligation to further assist include~ technical and vocation~! 
training programmes to impr~v~ the capacio/ of persons to earn their 
own living,34 and special trammg ~d facili~ating P.rogrammes for 
the disabled.3s At a different level, assiStance ill securillp access to. an 
adequate standard of living can be achieved through pnce regulation 
and subsidies.36 . . . 

The obligation to assist may also compnse prov~dill~ equal ?J?por
tunities when past developments have caused senous illequ~lities to 
arise, such as land hoarding in societies dependent on agnculture. 
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Ag~icu~tural reform i~ one of the measures provided for among state 
obligations under Article 11(2) of the International Covenant onEco
nomic, Social and Cultural Rights, and in Article 14(2)(g) (which 
deals with the situation of rural women). 

Obligation to fulfil or to be the provider Obviously, the state cannot 
ensure an adequ~te stan~ard of living solely by respecting entitle
ments, by protecting entitlements against third parties, by assisting 
the vulnerable to make best possible use of them, and by carrying 
out the necessary refo.rms to ensure equal opportunities for every
o~e. Gov~rnments will probably face strong opposition to such 
Wide-rangmg reforms, and these, in turn, may be in conflict with the 
right to property. 

In a market-oriented industrializing or industrialized society, where 
~ther forms of capital than land play a predominant role, the ques
tion of land reform becomes less relevant. While measures such as 
vocational and technical training, prevention of discrimination in 
access. to employment and affirmative action can be of use to many, 
ther~ IS undoubtedly fl need for some entitlements to be directly 
provided for by the state, which in a market-oriented society can be 
done through measures of redistribution combined with social secu
rity arrangements.37 

The obligation of the state as provider can range from a minimum 
safety ~et along the lines envisaged by the Reagan administration in 
the Uruted States, from 1981 onwards,38 to a full comprehensive wel
~are ~o~el, ~sin the Nordic countries. That the state has obligations 
m this direction was already established by Article 25 of the Univer
~al Declaration of Human Rights providing for 'the right to security 
m the event of unemployment, sickness, disability, widowhood, old 
age or other lack of livelihood in circumstances beyond his control'. 

Special measures must be taken by the state to ensure an adequate 
standard of living for children. Children can never be blamed for not 
doing their utmos~ to ta~e care of their own needs, and they cannot 
be bla~ed for their choice of parents when they are insufficiently 
responsible. Consequently, there is an obvious need for society to 
assist.39 

Indivi~ual~ d~prived o~ their freedom (detained persons in pris
ons. and. mstitutions) o~v10usly cannot by their own means ensure 
their enJoyment of baste needs. Provisions must therefore be made 
by those who have detained or institutionalized the persons con
cerned. The Standard Minimum Rules for the Treatment of Prisoners, 
appr~ved by the Economic and Social Council in 1957 and 1977, 
contam provi~i?ns requiring that the prisoners be provided with 
adequate ?Utritious food and drinking water. Similar provisions can 
be found m regard to other institutionalized persons. 
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Asylum seekers, refugees and displaced persons do not hav~ ~he 
same opportunity as others to achieve an adequate sta~dard of hvmg 
on the basis of their own efforts. They therefore reqmre, to a larger 
extent than the ordinary public, direct provisions until conditions are 
established in which they can obtain their own entitlements. While 
recognized refugees should have a right to work unde.r c~rt~in con
ditions, this is limited in countries where wage labour IS limited and 
unemployment is very high. 

The obligations arising from the right to an adequate standard of 
living depend therefore on contexts and must be spelled. out for 
greater precision in the different contexts. To some extent t!us can be 
done through international standard-setting, but the mam burden 
falls on the state to adopt legislation for different situations and 
groups in their society, in line ~it~ existing conditions, ~nd bas~d on 
appropriate assessments and mdtcators. The general mternational 
norms contained in Article 11 of the International Covenant onEco
nomic, Social and Cultural Rights and similar provisions in other 
instruments can only provide a general gu~deline .. The moni~oring 
bodies are responsible not only for developmg the mterpre~ahon ~f 
the obligations in greater specificity but also for encouragmg their 
adoption in national legislation, corresponding to the needs of the 
vulnerable groups in each society, through their dialogue with gov
ernment. 

The Right to Work and Work-related Rights 

Sources 

The right to work and relate~ rights were firs~ addres~ed in Article 
23 of the Universal DeclaratiOn of Human Rights (nght to work, 
equal pay for equal work, and just and favourable remuneratio~). Its 
Article 24 provides for the right for e:reryone to rest a~d ~etsur~, 
including reasonable l~tation of workmg hours a~d per:odtc holt
days with pay. These nghts were further developed m Articles 6 and 
7 of the International Covenant on Economic, Social and Cultural 
Rights. Article 6 deals with the right to work and, ~der Articl~ 7, 
States Parties recognize the right of everyone to the enJoyment of JUSt 
and favourable conditions of work. 

Under Part I of the European Social Charter, states recognize that 
everyone shall have the opportunity to earn their living in a~ occu
pation freely entered upon, that all workers shall ~ave the nght to 
just conditions of work, that they sha~ have the r~ght to .s~fe and 
healthy working conditions and to a fatr remuneration sufficient for 
a decent standard of living for themselves and their families. In Part 
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II, which contains th ifi · 
presses the cornmitm: ~pete be commd Itments of states, Article 1 ex-

n s 0 e un ertaken by states as follows: 

~!~::%!;! _o~e of their primary aims and responsibilities the achieve
possible withm e~ancte ofh. as hi~h and stable a level of employment as 
2 ' a VIew o t e attamment of full emplo ent· 

. to pr~tect effectively the right of the worker to ea~is livin . 
occupatiOn freely entered upon. g m an 
3. to establish or maint · f ' 1 
4. to rovide am ree emp. oyment services for all workers; 
and r~abilitatf~n~romote appropnate vocational guidance, training 

Article 2 deals with the undertakings to limit th k' h 
ensure as a · · e wor mg ours and 
with the ri mnumum two weeks of holiday with pay. Article 3 deals 
addresses t~~triog~:!e anfd' healthy wo~king conditions, and Article 4 

In the Ad . . o a arr remuneration. 
Ri ht . ditional Protocol to the American Convention on Human 
c!v!n~~~eo~r~;! e~o:r:omic, social and cultural rights (American 
are found in Arti 1 a~ Rights, Pro~ocol1), the corresponding rights 
Human and p c es, ~nd 7. Article 15 of the African Charter on 
have the right ~oples k Rights pro':ides that every individual shall 
and shall r . o worl under eqmtable and satisfactory conditions 

eceive equa pay for equal work 

na~~~~1~~~~ 5(e)(~Rof ~e ~tet;na~on~l.Convention on the Elimi
to guarantee th ms. o ht a~Ial Discrimin~tion, States Parties undertake 
colour or nation:lng t~ .ever.y~ne, Without distinction as to race, 
enjo ent of th . or e Ic ongm, to equality before the law in the 
and kvourable ~~~!~oto w~rk, t~ free choice .of emp~oyment, to just 
ment to e u 1 ns o wor ' to protection agamst unemploy-
rem~eratidn.au[;Jr !.~~ ~q~~l r;~rkcand to. just and favourable 
of All Forms of . . . c e. o ~ onvention on the Elimination 
take all approprfai:ecr:;:nabon aga~st.Wome~, S~at~s ~arties shall 
women in the field asures to e~ate discnmmation against 
equality of dof employment m order to ensure, on a basis of 

!~:eo:~sl:e~=~en':~::~~~~~t;:r~~~~sb~~~~~~~l:~~~et~i~~ 
same crit~ia~ment oppor~umties, mcluding the application of the 
choice of prof~~:i~~c:o~ m matters of employment; the right to free 
security and all b fi~ er:;_ploy~~nt, the nght to promotion, job 
receive vocational ~r:in! an cond1!1~ns ~f serv~ce and the right to 
advanced vocational tra. 9 and ~trammg, mcludmg apprenticeships, 
remuneration includ. mmg ~ recurrent training; the right to equal 
of work of eq~al 1 mg benfifits, and ~o equal treatment in respect 
tion of the quali;~t!o~~~e as equality of treatment in the evalua-
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General Analysis 

The 'right to work' refers to a cluster of provisions entailing many 
different components of rights and obligations. Drzewicki40 has sug
gested the following subcategories: 

e employment-related rights; 
e employment-derivative rights; 
e equality of treatment and non-discrimination rights; 
e instrumental rights. 

The 'right to work' is normally understood in regard to employment 
in the service of and paid by others, as distinct from self-employment. 
In passing, it should be noted that nowhere in the human rights 
system is there an express reference to a right to self-employment. It 
must be generally understood to exist, however, as part of the free
dom of every individual and, more particularly, as a consequence of 
the freedom from forced labour. 

Rights derived from employment include the right to just condi
tions of work (working hours, annual paid holiday and other rest 
periods), the right to safe and healthy working conditions, the right 
to a fair remuneration, the right to vocational guidance and training, 
the right of women and young persons to protection in work, and 
the right to social security. The principles of equality of treatment 
and non-discrimination relate to both of these and indeed the whole 
set of social rights. 

Instrumental rights include the freedom of association and the 
right to organize, the right to collective bargaining, the right to strike 
and the freedom of migration of workers. Drzewicki makes the point 
that these are instrumental in the sense that they provide indispensa
ble implements and set a favourable framework without which an 
unimpeded exercise of work-related rights might be seriously af
fected. 

The right to work has at least two significant social functions: it is 
a source of livelihood and income, and a source of dignity and self
realization. For it to be a source of livelihood, everyone must have 
access to work, and it must provide a just and favourable remunera
tion ensuring for them and their family an existence worthy of human 
dignity (Universal Declaration of Human Rights, Article 25); to be a 
source dignity and self-realization, it must be work which a person 
freely chooses or accepts, and he or she must enjoy safe and healthy 
working conditions and equal opportunity to be promoted to appro
priate higher levels, subject to no considerations other than those of 
seniority and competence (International Covenant on Economic, So
cial and Cultural Rights, Article 7). 
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'The 7ight to work' is sometimes construed, both by its adherents 
and by Its detract?rs, as ~guarantee of work, that is a subjective right 
of every ~erson m all c~rcums!ances to hold a job with adequate 
remune.ration. No such ngh~ exiSts, however, nor would it be possi· 
~le to Impleme?t such a nght, unless other human rights were 
mtolerably restricted. I~ would, at the extreme, imply forced labour. 
Whe? stat~s under Article 6 of the International Covenant on Eco
~ormc, S?Cial ~nd Cultural Rights recognize the right to work, this 
mcludes th: nght of everyone to the opportunity to gain his living 
by work W~Ich he freely chooses or accepts'. The steps states have to 
take '~o achieve the. full rea~ation of the right to work shall include 
technical ~nd vocation~! gmdance and training programmes, policies 
and techniques to achieve steady economic, social and cultural de
velopmen~ and full and productive employment under conditions 
safeguardmg fundamental political and economic freedoms to the 
individual' (Article 6(2)). 

Levels of Obligation 

The obligation to respect the most basic obligation is that concerning 
freedom from slavery and from forced labour. This is also reflected in 
Article 8 of the International Covenant on Civil and Political Rights 
which pro~ibit~ slavery, servitude and forced or compulsory labou;, 
Reference m thiS connection should also be made to the International 
Labour Organisation (ILO) conventions on the elimination of forced 
labour. 

Article 6 of the International Covenant on Economic Social and 
C':ltural. Ri9h.ts refers to the right of everyone to, the opportunity to 
gam ~eir livmg b.y work which they freely choose or accept. The 
Amencan Co?ve~tion on Human Rights, Protocol1, Article 6, uses 
l?J:guage . w~0 mcludes the opportunity to secure the means for 
livmg a dignified and. d.ecent ~xistence by performing a freely elected 
or accepted lawful activity. Article 15 of the African Charter on Human 
and Peop~es' Rights is much more succinct: 'every individual shall 
have the nght to work under equitable and satisfactory conditions'. 

One aspect of ~he.ob.ligati~n to respect is the requirement that the 
s.tate shall not discrrmmate m access to public work. Some distinc
tioz:s .are accepted, however: access to public service can be restricted 
to citizens o~ the country (this follows implicitly from Article 25(c) of 
~e .Int~rnational Covenant on Civil and Political Rights. Whether 
distmctio~ can be m~d~ between different citizens, apart from the 
mere question of ment, IS more uncertain. The issue of the so-called 
Berufve;~ot, pr:ven~g access to certain sensitive jobs on the basis of 
the political onentation of the applicant, has been the subject of some 
controversy. 

Economic and Social Rights 145 

Distinction in public serv.ic~ cannot be ma~e on the basis of race, 
ethnic or national ongm, or on the basis of gender. 

obligation to protect To a large extent, the right to work and even 
the work-related rights imply an obligation for states to pro-

First, protection is required against discr~ation in acce.ss to 
and in working conditions, as spelled out m th_e Int~rn~ti~nal 

Convention on the Elimina~oz: of .All Forms of Racial. DI~c~~a
.tion, the Convention on the Elimination of All.Forms of DIScnrmna~on 
a ainst Women and in several ILO conventions. Second,yrotec?on 
a~ainst arbitrary dismissals should be enforced, by ensur~g legi~la
tion on 'job security'. Finally, there shoul~ be protection of J~St 
conditions of work (ensuring reasonabl.e daily and weekly wo~kmg 
hours, providing for public holidays with pay, ~d annu~l .holidays 
also with pay; the right to safe and healthy workmg co~ditions pro-
moted by the adoption of safety and health regulations and to 
provisions for the enforcement. and s~perv~sio~ of such regulation~, 
and the right to fair remuneration which will give workers and therr 
families a decent standard of living, ensuring equal pay for work of 
equal value. 

The obligation to facilitate Numerous provisions exist within interna
tional instruments requiring states to facilitate access to work. ~e 
right to vocational guidance is in evolution, including the provision 
of technical and vocational training, operating systems of appren
ticeship and maintaining adequate and readily available training 
facilities, preferably with few or no fees or charges. 

The obligation to fulfil While the relevant instruments do not require 
that the state guarantee a job to everyone, it does call on ~tates .to 
pursue 'policies and techniques to achieve steady econormc, social 
and cultural development and full and produc~v:e employment ~
der conditions safeguarding fundamental political and econo:n.;Ic 
freedoms of the individual' (International Covenant on Econormc, 
Social and Cultural Rights, Article 6(2)). A comparable provision is 
found in the American Convention on Human Rights, Protocol 1, 
Article 6(2): 'the States Parties undertake to adopt measures that 
will make the right to work fully effective, especially with regard to 
the achievement of full employment'. Under Article 1(1) of the 
European Social Charter, .contracting Par~ie~.':ndertake '~o accept 
as one of their primary aims and responsibilities the achievement 
and maintenance of as high and stable a level of employment as 
possible, with a view to the attainment of full emp!oyment'. One 
element in this connection is also in the ILO Conventions Nos 2 and 
122. 
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~e expert committees within the ILO and under the European 
Social Charter assess whether states adopt policies for employment, 
whether they address groups of persons or regions particularly af
fected by unemployment, and whether they move towards a higher 
level of employment. 

Social Security 

Sources 

Under Article 25 of the Universal Declaration of Human Rights, 
every.one sha~l~ 'as a me~ber of society', have the right to social 
secunty. Additionally, Article 25(1) refers to the right to security in 
the event of unemployment, sickness, disability, widowhood, old age 
or lack of livelihood in circumstances beyond one's control. 

Article 9 of the International Covenant on Economic, Social and 
~ultur.al Rig~ts .provides tor th~ right of everyone to 'social security, 
illcludillg social Insurance. Article 10, which deals with protection of 
the famil~ mentions so~ial security benefits41 during maternity leave. 

The bnef text of Article 9 of the International Covenant on Eco
nomic, Social and Cultural Rights must be seen against the 
b.ackgroun~ of the much more developed ILO standards. The prin
cipal .ILO ~s~rument in the field of social security is the Social 
Secunty (Mrmmum Standards) Convention of 1952 (No. 102).42 This 
menu~type Co.nvention is. structured around nine specific branches 
of social secunty: (1) medical care (Part II), (2) sickness benefit (Part 
III), (3) unemployment benefit (Part IV), (4) old-age benefit (Part 
V), (5) employment injury benefit (Part VI), (6) family benefit (Part 
VII), (7) maternity benefit (Part VIII), (8) invalidity benefit (Part IX), 
and (9). survi~ors' benefit (Part X): In its interpretation of the vague 
and bnef Article 9 of the International Covenant on Economic So
cial and Cultural Rights, the Committee on Economic Social' and 
Cultural Rig~ts r~lies on t~e b~anches of social security listed in the 
ILO convention ill the gmdelilles drawn up for state reporting.43 
Under Article 5(e)(iv) of the International Convention on the Elimi
natio~ of All F~rms ~f Racial Discrimination, the right to social 
sec?-nty and social assistance shall be guaranteed without discrimi
nation on the grounds of race. The Convention on the Elimination 
of All Forms of Discrimination against Women lists several forms of 
soci~l.security which must be provided for women, taking gender
sp~cific needs an~ ~"'?stacles into consideration.44 Regarding children, 
pn~ary r~spo~sibihty for the material well-being of the child rests 
maillly w~th his or her parents but, in the Convention on the Rights 
of the Child, States Parties have undertaken obligations to provide 

Economic and Social Rights 147 

material assistance and support for the realization of such responsi
bilities.45 

Article 27 of the International Convention on the Protection of the 
Rights of All Migrant Workers and Members of Their Fa~es46 ~
eludes a provision on the right of all migrant workers to soc1a~ secunty 
on the basis of receiving treatment equal to that of the nationals of 
the country of residence. In addition, migrant workers in a regular 
situation should enjoy certain complementary rights to social secu
rity benefits and services (Articles 45 and 54). 

In the European Social Charter, the general provision is found in 
Article 12, which uses the term 'social security' in the same meaning 
as the ILO, and Article 12(2) refers to ILO Convention No. 102 as a 
minimum standard to be used under this Charter. Under Article 
12(3), states undertake 'to raise progressively' the system of soci~l 
security to a higher level. Social and medical assistance ~or those ill 
need is provided for by Article 13. The European Social Charter 
guarantees family benefits (Article 16)47 and services for mothers and 
children (Article 17).48 Article 14 protects the right to social welfare 
services.49 The 1988 Additional Protocol to the European Social Char
ter has, in its Article 4, a provision on the right of elderly persons to 
social protection. . . . . . 

Beyond the Convention on the Rights of the Child, specific illstru
ments have also been adopted on social security by the Council of 
Europe. The most important is the 1964 European Code of S?cial 
Security, 5° revised in 1990: The. Amer~can Declaration .of the Rig~ts 
and Duties of Man provides ill Article 16 for the nght to socml 
security, specifying unemployment, old age and mental or physical 
disability as situations in ~hich the right is actualized. The Americ~n 
Convention on Human Rights has a general clause on econormc, 
social and cultural rights, calling for their progressive realization 
(Article 26), but the Additional Protocol in the Area of Economic, 
Social and Cultural Rights of 1988 contains more detailed provisions 
on the right to social security on the basis of Article 16 of the Ameri
can Declaration, adding death of a beneficiary, work accidents, 
occupational diseases and childbirth, to unemployment, old age and 
mental or physical disabilities - situations in which the right applies 
(Article 9 of the Protocol). 

The African Charter on Human and Peoples' Rights contains no 
provision on the right to social security, but Articl~ 16 (the right .to 
health), Article 18(4) (the right of the aged and the disabled to special 
measures of protection) and Article 29 (the individual's duties to
wards society) have significance for social security. 
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General Analysis 

Basically, international human rights recognize three bases to ensure 
an adequate standard of living: property, work and social security. 
The organization of social security can take different forms and scope. 
The minimum approach has evolved from the poor relief of previous 
centuries and extends therefore only to those who do not manage to 
obtain a living through the operation of the market. The second 
approach is to organize social security by way of insurance to be 
paid by workers and employers, but with more or less extensive 
obligations established by law to ensure that such insurance arrange
ments are in fact applied. It may also be more or less extensive in 
scope, concerning insurance against accidents in work and insurance 
against disability, or periods of unemployment. It may also extend to 
obligatory means for old-age pensions. Such arrangements can pro
vide guarantees only for those who actually work. For the jobless 
and the more or less self-employed and, particularly, those employed 
in the so-called 'informal sector', such insurance cannot provide se
curity. Consequently, itmay have to be combined with the first type 
of 'poor relief', the so-called 'safety net', to cater for those who fall 
outside. The more advanced systems of social security extend to 
everyone, based partly on contributions made obligatory by workers 
and employers, but supplemented by state funding derived from 
taxation and other sources of income. Such comprehensive social 
security may sometimes extend to coverage of disability, unemploy
ment, old age, child allowances and leave with pay during periods of 
pregnancy and childbirth. 

Levels of Obligation 

The obligation to respect This level is not applicable with regard to 
the social security obligation. 

The obligation to protect This is a significant part of the obligation 
arising from social security: the obligation to ensure that in contrac
tual labour relationships, provisions are made for social insurance. It 
is also part of the protective function to ensure that these insurance 
arrangements are effective, and that guarantees are established so 
that, even in cases of bankruptcy, the necessary payments are avail
able to beneficiaries. 

The obligation to facilitate To the extent that 'social security' is based 
on social insurance, a state may undertake certain tasks in order to 
complement the contributions made by the worker and the employer, 
by way of establishing the institutions administering the insurance 
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and also by adding, through state funding, to the contributions made 
by the worker and the employer. 

The obligation to fulfil The minimum obligation could c~ns~st of pro-
idin assistance to those who are not covered by soCial msu~ance 

v gements This also follows from Article 11 of the International 
arrang · · h h · ht t Covenant on Economic, Social and Cultural Rig ~s on t e ng o an 

d uate standard of living for everyone, to whic~ we shall retu~. 
Th:qoptimal fulfilment of. obligati~n would be a~hieved by organ~
in a comprehensive soc~al secu~Ity system which ~ombmes soe1~l 
~urance and social assistance mto a comprehensive w~ole .. This 

del which corresponds to the welfare state model, was frr~t mtro
~:ced' in the Beveridge Commission in the Un~ted Kin9dom m 194~, 
and has become the paramount system, particularly m the Nordic 

countries. 

Conclusions 

The right to social security covers three different opt~ons: social as
sistance which is provided only to the needy and .wh!-ch often t~nds 
to be of a very minimal scope; social insur~ce. which IS b~sed pr~a
ril on the more or less obligatory contr~butions .m~d~ m workmg 
refationships under national laws; and so~1a~ security U: Its full sense, 
which combines social assistance and social msurance mto a compre-
hensive and universalistic approach. . 

It is obvious that the latter approach is only possi~le for hig~y 
industrialized states, and is impossible to implement m developmg 
countries, particularly those which are still b~sed to a .large. extent on 
subsistence agriculture. In the latter case, social secunty will depend 
on the ownership of land and on various forms of self-emplo~~ent, 
rather than on state assistance. This does not excl~de some mmnnal 
arrangements being made practically everywhere m order to ensure 
that at least a threshold level can be made availa~le to ~very~ne. It 
will be affected, on the other hand, by the way ~ "':hie~ prnnary 
resources are distributed: the more widely the land IS distributed, the 
less there will be a need for social security o~er.ated by the state. ~ 
the other hand, should it be considered that It. IS more cost-ef~ective 
to accept accumulation of capital and land m order to achieve a 
higher level of productivity, this should then be complemented .by 
redistributing the part of the income derived from such p~oduc?on 
in order to ensure the social security of those who otherwise nnght 
have been marginalized as a consequence of the processes of accu-
mulation. 

.. , I 
,, ::: 

I'll 

'" 



''' lj:ll'l' 

,J tlll)lll 

:r 

i,l' 

I, 

I ~ ' I 
f,l 
'1•1 

' tllf/ 

li::,:: 
, :,ll:r

111 

Jl'ili') 

i' II 

150 Human Rights 

The Right to Health 

Sources 

Universal instruments The right to health was included in the Uni
versal Declaration of Human Rights as part of Article 25: 'Everyone 
ha~ the ri~ht to a standar~ of living adequate for the health and well
bemg of himself and of his family.' 

In the International Covenant on Economic, Social and Cultural 
Rights,. Article ~2, notes: 'The States Parties to the present Covenant 
recogruze the nght of everyone to the enjoyment of the highest at
tainable standard of physical and mental health.' 

The steps to be taken by states include those listed in Article 12(2): 

(a) the provision for the reduction of the stillbirth rate and of infant 
mortality and for the healthy development of the child; 
(b) the nnprovement of all aspects of environmental and industrial 
hygiene; 
(c) !he prevention, treatm~nt and control of epidemic, endemic, occu
pational and other diseases; 
(d) the creation of conditions which would assure to all medical serv
ice and medical attention in the event of sickness. 

In Article 24(1) of the Convention on the Rights of the Child we 
read: 'States Parties recognize the right of the child to the enjoy~ent 
of the highest attainable standard of health and to facilities for the 
treatment of illness and rehabilitation of health. States Parties shall 
strive to ensure that no ~hil~ is deprived of his or her right of access 
to such health care services . The relevant steps to be taken include 
those listed in Article 24(2): 

(a) to diminish infant and child mortality; 
(b) to ensure the provision of necessary medical assistance and health 
care to all children, with emphasis on the development of primary 
health care; 
(c) to comb~t disease and malnutrition, including within the frame
war~ of pr~mary health care, through, inter alia, the application of 
read~ly available technology ~d. through the provision of adequate 
nutnhous foods ~d clean ~rinkmg-water, taking into consideration 
the dangers and nsks of envtronmental pollution; 
(d) to ensure appropriate pre-natal and post-natal health care for moth
ers; 
(e). to ensure. that all segments of society, in particular parents and 
children, are mformed, have access to education and are supported in 
the use of basic knowledge of child health and nutrition, the advan
tages of breast-feeding, hygiene and environmental sanitation and the 
prevention of accidents; 
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(f) to develop preventive health care, guidance for parents and family 
planning education and services. , 

1n the instruments concerning prevention of discrimination, the right 
to health is not normally dealt with as an independent right but as a 
right to ensure that persons are not discriminated against in their 
access to health services. 

Article 5 of the International Convention on the Elimination of All 
Forms of Racial Discrimination states that: 'The States Parties under
take to [ ... ] guarantee the right of everyone, without distinction as 
to race, colour, or national or ethnic origin, to equality before the law, 
notably in the enjoyment of the following rights ... ', and Article S(e) 
(iv) concerns the right to public health, medical care, social security 
and social services. 

Article 12(1) of the Convention on the Elimination of All Forms of 
Discrimination against Women notes: 'States Parties shall take all 
appropriate measures t~ eliminate discrimination a~ainst wo~en in 
the field of health care m order to ensure, on a basis of equality of 
men and women, access to health care services, including those re
lated to family planning'. However, this Convention goes further 
than mere prevention of discrimination to deal with the issues of 
particular significance to women. Its Article 12(2) provides that, not
withstanding the provisions of paragraph 1 of this Article: 'States 
Parties shall ensure to women appropriate services in connection 
with pregnancy, confinement and the post-natal period, granting free 
services where necessary, as well as adequate nutrition during preg
nancy and lactation'. Additional requirements are found in Article 14 
of the Convention on the Elimination of All Forms of Discrimination 
against Women which deals with the situation of rural women. Ac
cording to its para. 2(b }, states shall ensure that rural women have 
'access to adequate health care facilities, including information, coun
selling and services in family planning'. 

Regional instruments Article 11 of the American Declaration of the 
Rights and Duties of Man provides that 'every person has the right 
to the preservation of his health through sanitary and social meas
ures relating to food, clothing, housing and medical care, to the 
extent permitted by public and community resources'. 

In the American Convention on Human Rights, Protocol 1, Article 
10, the text reads: 'Everyone shall have the right to health, under
stood to mean the enjoyment of the highest level of physical, mental 
and social well-being.' 

In the African Charter on Human and Peoples' Rights, the right to 
health is found in Article 16(1}: 'Every individual shall have the right 
to enjoy the best attainable state of physical and mental health.' 
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Article 11 of the European Social Charter states that: 

'ii~ a view to ensuring the effective exercise of the right to protection 
o ealth~ the .Contrac.ting Parties undertake, either directly or in 
co-operation :VIth p~bhc o.r private organizations, to take appropriate 
me.asures d~s1gned mter.alta: (1).to remove as far as possible the causes 
of Ill-h~alth, (2) to provide advisory and educational facilities for the 
:pro~otwn of health and the encouragement of individual responsibil
Ity m J?atters of health; (3) to prevent as far as possible epidemic 
endemic and other diseases. ' 

Analysis 

The right to health has two major dimensions: first, it is a ri ht to 
access .to ~eal~h services, spelled out with different degr!es of 
co~cretizabon ~ th~ different instruments; second, it is a ri ht to a 
social order which mcludes obligations of the state to take ~pecific 
measures for the purpose of safeguarding public health. These meas
~r~1 ~h~ll be undertaken ~o that they provide equal protection to all. 

u ~c ealth ~easures s.hall protect as far as possible against e i
dermc, endermc,. occupational and other diseases, and shall inclu~e 
measures of hygiene and sanitation, dissemination of information on 
health-related matters, shall reduce still-births and infant mortality, 
and co~bat m~J;tutrition. The right to health is also closel associ~ 
a ted With con~Itions of living in general, including the estabhshment 
~d preser:ration o~ conditions which can ensure that care can be 
giVen t<? children, diSabled persons and the elderly. 

In this connection, it is important to remember the interde end
~nc~ ~etw~en .tJ:e ~ifferent sets of human rights. The enjoymenfof an 
mdividual s Civil nghts can sometimes come into conflict with meas
ures ad~pted to ensure the enjoyment of the right to health. An 
apJ?ropnate balance has to be struck between these concerns. Most 
crll n&'hts can ther~fore be subject to some restrictions: a standard 
c ause IS the f~l~owmg, t~ken from Article 13 of the International 
Covenant on Civil and Political Rights which deals with the freedom 
of movement: 

Arti~le .13(3). The above-mentioned rights shall not be subject to any 
restnchons. except tho?e which are provided by law, are necessar to 
protect natwna~ secunty, public order (ordre public), public healt~ or 
~oralhs or ~he nghts and freedoms of others, and are consistent with 

e ot er nghts recognized in the present Covenant. 

Th~ conflict between these different human rights is sometimes una
V?Idable, but it can be mitigated by careful balancing between the 
different sets of concerns. Essential in this connection is the need to 
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ensure due process in order to determine with precision where the 
balance shall be drawn. The issue has received great attention as a 
consequence of the HIV I AIDS epidemics, where over-zealous public 
health officials or even decision makers with little understanding of 
the health issues involved sometimes adopt draconian measures 
which cause severe discrimination of persons infected or suffering -
or suspected of being infected or suffering - from HIV I AIDS. 

The treatment of persons suffering from mental illness is another 
important case in point. In particular, treatment and confinement of 
such persons without their informed consent has in the past caused 
considerable violation of human rights. The General Assembly there
fore adopted, on 17 December 1991, resolution 461119: 'Principles for 
the protection of persons with mental illness and the improvement of 
mental care.' The general rule is that treatment and admission to a 
mental health facility shall take place only when voluntary, based on 
the free and informed consent of the patient (Principles 11 and 15). 
Where this is not forthcoming and the illness is severe and when the 
judgment of the patient is impaired, or where there is an imminent 
likelihood of harm to third persons, confinement and treatment may 
take place within certain specified limitations provided the decision 
is made by an independent authority. Continued confinement and 
treatment shall be subject to review by a judicial or other independ
ent body, and certain procedural guarantees have to be fulfilled 
(Principles 17 and 18). 

The balance between individual civil rights and the rights of pro
tection of health through public health measures has received 
particular attention as a consequence of the HIV I AIDS epidemic. 
Tomasevski (1995) has observed that: 

Public health has been affected by the principle that law and not 
medicine should regulate restrictions of fundamental rights and 
freedoms. Consequently, international human rights law recognizes 
that individual rights may be limited to protect public health, but such 
limitations are legitimate only when required on public health grounds, 
and compatible with the general human rights principles. This has 
been reaffirmed most recently in the context of the AIDS pandemic .... 
The mention of standard-setting relating to AIDS is an example of the 
progress made in law-making to protect persons whose health is im
paired. This is a significant achievement, as discrimination against 
people with impaired health forms part of our historical heritage.5I 

Levels of State Obligation 

The obligation to respect As pointed out above, in ensuring the right 
to health, state authorities have to respect the other human rights of 
the persons concerned. This aspect will not be further examined 
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here, since it mainly falls within the scope of civil rights. Readers are 
referr~d to the article. by !omas~v:ski referred to above. We shall only 
examme here the obligations ansmg from the realization of the right 
to health itself. 

The requirements of public health may tend to make regulations 
somewhat more restrictive and sometimes more authoritarian than 
necessary. One issue of some significance has been the freedom of 
practitioners of so-called 'alternative medicine' which often meet 
with scepticism from modem, traditional medicine. Authorities have 
b~en inclined to be guided by the more professional schools of medi
cme. In recent years, however, some adaptation has been made. It 
;emains. a matt~r. of, some dispu~e to what extent the practice of 
~ltemabve medicme can be restricted or prohibited by the authori-

ties. 

The o~ligation to protect The major substance of the right to health is 
the nght to enjoy a social order in which protective measures have 
been taken by or through the encouragement of the state to remove 
as far as possible the causes of ill-health, and to prevent as far as 
possible epidemic, endefnic and other diseases. 

The obli~ation to facilitate International instruments also require states 
to provide advisory and educational facilities for the promotion of 
health and the encouragement of individual responsibility in matters 
of health. 

The obligation to fulfil Under Article 12(2)(d) of the International 
Covenant, on E~o.nomic, ~ocial and Cultural Rights, states are required 
to create conditions which would assure to all medical service and 
medic~l atten~o~ in the event of sickness'. The specific obligations of 
states n: provi~mg access to health care for their populations, how
ever, st~ll remam vague. Special attention has been paid to mother 
and child care, as reflected in several of the international instru
ments. The World Health Assembly has also urged states to introduce 
laws and regulations to provide access to free medical service for 
Rre~ant ~omen and during the child's first year, when immuniza
tion IS cruCial for its survival. 52 

In 197~, the W~rl~ Health Organization adopted its 'Health for All 
Strategy , proclmnung a global commitment to health for all. The 
Declaratio~ of Alma-Ata proclaimed in its preamble 'the need for 
urgent action by the world community to protect and promote the 
health of all the people of the world'.53 

If the ~temational instruments containing the right to health are 
to be optimally implemented, primary health c'are should be ex
tended to all and be effective, efficient, affordable and acceptable. 
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This is linked to the issue, examined und~r the right to social 
·ry; whether publicly funded health services should be organ

~ec~~ ~ccordance with the principle of social assist.ance and therefore 
!~ended free of charge or subsidized only to particular groups who 

not by themselves able to pay for them, or to everyone as part of 
are · · 1 d · h lth · a comprehensive social secunty system me u mg e~ . servic~s. 
GenerallY" international instruments do n~t take a positio~ o~ this. 
The are satisfactorily implemented even If based on a prmCiple of 
soci~l assistance only. As an illustration, Article 13. of the Eu:opean 
Social Charter can be quoted which deals with the nght to social and 
medical assistance: 

With a view to ensuring the effective exercise of the right to social and 
medical assistance, the Contracting Parties undertake: (1) t? ensure 
that any person who is without adequate resources and who IS unable 
to secure such resources either by his own efforts or from other sources, 
in particular by benefits under a social security scheme, be. granted 
adequate assistance, and, in case of sickness, the care nec~ssitated by 
his condition; (2) to ensure that persons re.ceiving s~ch a~s~stance sh?ll 
not, for that reason, suffer from a diminutiOn of therr pohtic~l or soci~l 
rights; (3) to provide that everyone may receive by appropnate p~bhc 
or private services such advice and personal help as. may be reqmred 
to prevent, to remove, or to alleviate personal or family want. 

Conclusions 

For most of the developed, industrialized co~tri~s it would be pos
sible to organize an all-embracing system, which IS funded partly by 
obligatory contributions by all who can pay them (through taxes and 
in other ways), but extended to all on a ~asis of near-equality, even to 
those who have been unable to contribute. There are, ~owever, at 
least three different sets of practices within these countnes, some of 
which still rely on the social assistance n:o~~l: . . 

Developing countries have !ewer J?OSSibihties for duect ass~stance, 
though this varies greatly With their level of GNP /per capita and 
with several other factors .such as the urbanization ratio. P:- focus on 
primary health care at relatively low cost would be possible, how
ever, and should be encouraged, rather than the. es~ablisJ:ment of 
expensive health facilities in the urban centres, a pnonty which all to 
often has been pursued. 
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Advancing the Implementation of Economic and Social Rights 

Obstacles and Goals to be Pursued 

The preceding chapters have examined the comprehensive norma. 
tive system of rights and corresponding obligations which states 
must take into account in developing their economic and social poll. 
cies. A presentation has also been made of international institutions 
which monitor the compliance with these obligations and pursue a 
dialogue with governments on how to advance their implementa. 
tion, a process in which non·governmental organizations are becoming 
increasingly involved. There are, however, formidable obstacles to 
the realization of these rights; they appear for some to be so great 
that the idea of a global realization of economic, social and cultural 
rights seems utopian. 

The UNDP Human Development Report 1994 informs us that 'a fifth 
of the developing world's population goes hungry every night, a 
quarter lacks access to even a basic necessity like safe drinking water, 
and a third lives in abfect poverty - at such a margin of human 
existence that words simply fail to describe it'.54 From other sources, 
it can be learned that more than a billion people in the world today 
live in poverty, and some 550 million go to bed hungry each night. 
More than 1.5 billion lack access to clean drinking water and sanita· 
tion, some 500 million children do not have access to even primary 
education, and approximately one billion adults remain illiterate. 

Changes in Attitudes and in the International Setting 

There is an increasing reaction to the prevailing, dominant attitudes 
among governments which give uncritical pre-eminence to economic 
thinkiii.g. The World Social Summit of 1995 was convened against the 
background of the present crisis in social development. The deteriorat
ing conditions of life among growing numbers of people in many 
parts of the world give rise to uncertainty concerning how or whether 
such problems can be resolved. Neoliberal experiments in worldwide 
market operations in recent years have not generally increased social 
well-being, deregulation has not limited rent-seeking activities or other 
market distortions and the curtailing of state activities has neither 
strengthened civil society nor improved the functioning of democracy. 

The tendency in recent years to allow economic criteria alone to 
dominate the social policy agenda has distorted the way fundamen
tal social questions are addressed. 55 

The UNDP Human Development Report 1994, commenting on the 
crisis pervading social policy in recent years, notes that only in the 
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. d. d ocial sciences become increasingly c?~cemed 
twentieth century. I : lth rather than with people, givml? the 
with the econonncs o wea . reoccu ied with the 'national 
economy. priori%so~~~:~~l~~~:!;'c~P; pe!'capita or "Y'ith the ac~u
treasure m Sllrf' 1 lth 'It is this low road of regardmg humanity 
mulati?n of nationa f w~~du~tion - rather than the high road. of a c
as an lllSt:umehnt o .P lity of life claims - that fits well With the knowledgmg t e universa . . , ,

56 . f · as "the dismal science · . 

~;" ~ i',:':'J.:~e.there hasn~e~!":"~~~~~s~ ~ 
tudes towards trade and mvestr~.e . f self:reliance, including import 
was widespread suppgulort ~r no:: s~ictly controlled foreign invest
substitution, trade r~ a o~y in favour of open trade relations, and 
ment, the trend no"': 1S genera Trade olicies affect fundamen
foreign investment 1S eagerly so~ght. d th~ir differential impact on 
tally the lives of people e~eryw . efe~ cultural rights has not been 
the enJ'oyment of econonnc, ~ocia d . the Uruguay Round 

ti. The achievements rna e m 
paid much at~en on. fits to different states - and to different 
are likely .to .g~ve une~ual bef~e trade barriers against the products of 
groups Within stat~s. .orne o . ld of a ricultural products and labour
developing countries ~ the ge till re~ain Social policies require that 
intensive m.anufac~re goo s s nse uenc~s of trade policies. . 
more atten~on be given to the ~o neJ technologies has irreversibly 

The rapid developmenl o orldwide information revolution has 
changed global relations. w . th an im act almost as great as 
taken place. during the. last t~~:~':t~enth ce~tury. While new tech
the Industrial Revolution o ' . the social consequences depend 
nologies can improv~peopl~ s~:~%ation. Deep-seated and histori-
on access to knowle ge aln to resources, technology and 
cally produced unequa acces.s . . uality within and 
knowledge have intensifietd so~~e~~~~=~r:~c inequalities will 
a~ong nations. For years eo ~~ern'ational community must devise 
exiSt; governments afnd th d livelihood for those who are unable to 
means to ensure wel are an 'b'l'ti' 

k of the new possi II es. have access to or rna e ~se f globalization in many fields 
There is an acceleratmg pro~ess o unication mentioned above. 57 

beyond those of techn?lo~ an cmr~mactivities and transactions are 
An increasing proportion~ econo~~on· multinational corporations 
tra~nation~l in r=c:a~ ~~~o;~ ha~e increasing power t? make 
and mtema~ona . These rocesses have vastly different 
decisions With a gl~bal rmpact. nd different roups in society. The 
consequences for d~fferent sthatfes a fit rather £an for improvement 
dominant concern IS a searc . or pro 

of living conditions f~r those ~ r~~~ n~~~~ent trends towards the 
. ~any oti?servfenrastio~:f s~c~e~es and a drift towards anarchy. ss The dismtegra on o 
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nmnber of internal conflicts has risen t 1 
shows a staggering neglect of rninim~~eh y; th~ co~duct of warfare 
~as bee.n ar~ed that this process is relate::~tan':" sta~dards. ~t 
ties which exist in the world todav and t th ef ex e~e mequali. 
the future. J' 0 e pro ound msecurity of 

The role of the state is in de 1' ff 
globalization, on the one hand ca~' d~ .ected by the processes of 
wards anarchy on the other U~d th I~mtegra~wn and trends to. 
system, the state is seen to hold : e. mtemational ~~~an rights 
realization of hmnan rights· if 't. . e pr~ary responsibility for the 

bl ' I IS mcreasmgly weakened 't b una e to perform this role C tr . . ' I may e 
which the institution f d on o~ersies exist over the extent to 
dress inequalities ca:sZd ~y ::.~~ratti~ state ~ould intervene to re· 
found, however for the state to e e orces. ays can and must be 
economic, social and cultural rig~:ure ~espec.t for and protection of 
while preserving conditions of a :eta~ ~nv~onmental protection, 
Government action should ~e Y ~e market economy. 
inequalities, compensate imb~f~:ote soctiadl ethrqmty, overcome social 
of k t d es crea e ough the functi . 
. mar e s, an ensure a sustainable human d 1 onmg 

tion between govemment<>and the eve opment. The rela· 
A constructive interaction benefits ~:et ~hould be co~plementary. 
lated market eventuall d . ' w ereas an entirely unregu· 
criminality and hmna/ m::~d~.Itself through social unrest, soaring 

The Population Problem 

Poverty and social inequal'ty b th . 
de~ographic changes, in ~arti~ula~ontn~te. to and are affected by 
Umversal Declaration of Hmn Ri pop ation growth. When the 
w~re about 2.5 billion people ~~in g~~ ~asEado~ted ~ 1948,. there 
nnd·1990s is estimated to be 58 b~l' e d ~th, the figure m the 
likely to have 10 billion people Th I Io~, an. y 2050 the world is 
tion, together with a ush to· J a~ce erating process of urbaniza· 
considerable difficulti~s in ad;,~~s ~ mt~mational ~gra~on, causes 
tural needs , of the e 1 . . m9 t e econonnc, soqal and cui· 
environmental degra~a~~:~l~opul~~n pressure.s com~ined with 
cause disintegration and anarc~~on I ute to conflicts which, in tum, 

The escalating involuntary . f 
nally displaced ersons as 1 movement o peoples, including inter-
problems for th~ inte~ati~~ seek~rs ~refugees, poses additional 
failure of societies to offer thei:~~~ a. ese movements reflect t?e 
or acceptable standards of liv' hens ~dequate personal secunty 
rights and fundamental freed:g w~re t ~can enjoy t~eir human 
ple have migrated in order to f::· ro~. out kn.o:vn history, peo· 
seek to move are not the prove t heir conditions. Those who 

persons to lame. The international 
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conununity must set itself a double agenda in this field. On the one 
hand, it should cooperate in ensuring conditions of security and 
socioeconomic justice inside countries to remove the root causes of 
unwanted mass migration; on the other hand, it should treat with 
respect and provide protection to those who do migrate. 

The Problem of Poverty 

The causes of poverty in different societies must be better under
stood. The World Development Report 199059 is devoted in its entirety 
to an examination of poverty worldwide. Poverty is more often than 
not combined with malnutrition, lack of education, low life expecta
tion and substandard housing. These are factors which also impede 
efforts to move out of poverty: a malnourished child living in sub
standard housing has few prospects for success in school, even if one 
is available. The main cause of poverty, from the perspective of the 
affected individual, is the accident of being born into poverty. Chronic 
family poverty affects the child from birth, if not before: he or she 
experiences severe deficiencies in health, education, cultural skills 
and social relations. For the individual it is extremely difficult to 
break out of this vicious circle. Efforts to redress the situation must 
take into account different forms of poverty. The poverty which arises 
in situations of crisis, such as famine, requires measures to help 
individuals and families cope with the crisis and to come out of it 
with sufficient strength to manage their own needs during more 
normal conditions. Pockets of poverty in rich countries can be ab
sorbed through appropriate, selective interventions, sometimes by 
affirmative action if the cause is social discrimination. Endemic mass 
poverty in poor countries requires entirely different measures. 

We should, however, recognize that there have been positive 
developments in the last three or four decades, even if there has been 
a slowdown or reversal during the last few years. According to the 
UNDP Human Development Report 1994, nearly 70 per cent of human
ity survived in abysmal human conditions in 1960 (below a human 
development index of 0.4), but only 32 per cent suffered such condi
tions in 1992. The share of the world population enjoying fairly 
satisfactory human development levels (above a human develop
ment index of 0.6) increased from 25 per cent to 60 per cent in 1992.60 

While these are encouraging facts, they should not cause compla
cency, nor should they be taken as proof that the achievements are 
the result of the most recent trends in the market economy. This does 
show, however, that poverty can be eliminated: the task is far from 
hopeless. Efforts to secure for everyone the right to an adequate 
standard of living must be given top priority in the years to come. It 
is not only a moral but also a legal obligation under international 

' ' 
I 



'I'' 

"' 

160 Human Rights 

human rights law to ensure that all human beings enjoy the basic 
a~d ~dequate fo?d, ho~s~g ~nd social services necessary for health, 
~hgmty .and soci~l P.articipation. To achieve this goal, national and 
mternational action IS ~equired. First, attitudes must be changed in 
order to make econonnc a~d social policies address the problems of 
tho~e b~low the pov~rty h.t;e; second, specific policies aimed at the 
realization of econonnc, social and cultural rights must be the central 
concern of development policies. 

There is~ how~ver, an unfortunate assumption that the realization 
of eco?onnc, social and cultural rights can only be achieved through 
what IS loosely called 'welfare', which is understood by many as the 
transfer_of,resourc~s t~ough the state to the poor- and to everyone 
else. This Is a tragic misunderstanding. Most people prefer to take 
car~ of most of their own needs, if they have the opportunity to do 
so, m ways which allow their dignity and self-esteem to be respected. 
There are are?s of.concern.which are best resolved through common 
efforts, and situ~tions of n~k whereby collective state arrangements 
?re . ~e most rational solution. The basis must be the efforts of the 
mdividual h~~an being to ensure for herself or himself an adequate 
standard of livmg, and the opportunities for doing so must be avail
able to ev.eryone. U?employed or underemployed persons represent 
a pro~uctive potential. The structural causes and the immediate mani
festab~ns of p~v~rty need to be examined and remedies must be 
fo~d m all so~Ie~es. !he stt:uctures and processes influencing distri
bution and rediStri~JUtion ~f m~ome in a society, including availability 
of employment, diff~rentials m wages and salaries, tax structures 
and use of other public revenue sources, must be taken into account 
as mus~ the distribution. of land, legal structures and processes which 
determme. the ownership and control of productive resources, mar
ket and pnce structu:es, m~croeconomic policies and the availability 
of and access to pubhc services and social benefits. 

The Implementation of State Obligations 

As has been pointed out above, the first level of state obligations is 
wh~rever possible, to respect the freedom and the resources of thos~ 
at nsk, so that they can find solutions to their own problems if 
possible .. 

6
I The .sil?ations .of ~any indigenous and other periph~ral 

groul?s ~ societies, wh1ch m the past have been displaced or 
margmahzed as a result of development activities directed from the 
cen~e, illustr~te t~ point. Efforts to ensure the enjoyment of eco
nonnc.an~ social n~hts for the vulnerable must respect their integrity 
an~ digmty, foc.usmg on ~elping them to identify and implement 
therr own solut~o~ to _their problems. Their potential energy and 
resourcefulness, m situations where they can enjoy the basic necessities 
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f adequate food shelter and education, can be put to more pro
~uctive use, rath~r than reco.urse to han~-outs, which add to their 
self-depreciation. Human bemgs who neither hav~ access to la?d 
and other productive resources nor are able to f~~ wo:k whi~h 
would enable them to earn their liveliho?d a.t;d particip.ate m th~ hfe 
of society, become prey to despair and ahenation. Work IS essential to 
self-respect. Long experience of underemployment and unemploy
ment can destroy the mental balance of the individual, ravage the 
family structure and cause decay in social relations. . . 

Of even greater importance is the second level of state obligations: 
to protect the space for the vulnerable to find their own soluti~ns 
from those who in one way or another seek to block them from domg 
so. There are a multitude of ways in which they are barr~d by t~e 
activities of others, for example usury, bonded labour relations, dis
crimination based on class, colour, race or gender, encro~chment on 
their unprotected land by treasure hunters and gold diggers, and 
exploitation of labour due to the weakness or non-ex~stence of trade 
unions. The agenda for protection is vast and cons~tutes the most 
important area in the realization of social, econonnc and cultural 
rights. . · 1 

The above is not to deny that the state and the mternationa 
community also have to take positive measures and to adopt arrar:ge
ments to supplement the efforts made by all members of society. 
Arrangements to secure an adequate livelihood f~r ~ose who, for 
reasons beyond their control,, are n.t;able to att.am I~ th~mselves, 
through some kind of collective, obligatory nationwide Insur.ance 
arrangements, are not only required under in~ernational human nghts 
law, but are also a rational way to secure social harmony. 

Means for Achieving these Goals 

When formulating social, economic and financial policies, t~e central 
goal should be to create conditions of self-employment and JObs, and 
thereby to reduce, and ultimately to prevent, p~verty. Inv~stment, 
credit, taxation, the financing of systems of social p:otection,. and 
land distribution and planning must all be geare~ to this goal. It I~ on 
these bases that all the other elements- education, health services, 
social security, family protection, health protection and cultural rights 
- can be built. 

Nation building has in the past all too often been pursued thr~ugh 
a process of homogenization, with !itt!e toler~nce of cultu~al diver
sity and cultural innovations. It IS mcrea~mgly recognized that 
uniformity is not a desirable goal, nor does It lead to t~le.rance ~nd 
solidarity. Cultural development must allow for free artistic creation 
and access by the greatest possible number to the works of the past 
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and present; it must also allow for the manifestation and evolution of 
~iffe~ent cultural traditions present on the same soil, the carriers of 
Identity and self-respect for different groups. 

The most urgent task is to raise awareness, at the international 
level, concerning the significance of these issues. Fortunately, a glo
bal process of recognition is already taking place. The World Summit 
for Social Development met in Copenhagen in March 1995 to exam
ine many of these issues.62 It follows other important events: (1) the 
Wo~ld Conference on Education for All in 1990; (2) the Second United 
Nations Conference on the Least Developed Countries in 1990; (3) 
the World Summit for Children in 1990; (4) the United Nations Con
ference on Environment and Development in 1992; (5) the World 
Conference on Human Rights in 1993; (6) the International Confer
ence on Population and Development in 1994 and (7) the Fourth 
World Conference on Women in 1995. The United Nations General 
Assembly has also called for a series of awareness-raising efforts for 
related concerns: the International Year for the World's Indigenous 
People, 1993; the International Year of the Family, 1994; the United 
Nations Year for Toleraqce, 1995; and the International Year for the 
Eradication of Poverty, 1996. 

Several requirements have to be fulfilled in order to make construc
~ve h~adway. One of t?em is a proper basis for assessing the current 
~l~ation and .measurmg l?rogress; for this, we need a system of 
md1cators. This was a maw~· c~:mcern in the comprehensive study 
prepared for the Sub-CommissiOn on Prevention of Discrimination 
and Protection of Minorities, entitled 'The Realization of Econ01nic 
Social and Cultural Rights'.63 Another concern is to ensure that de~ 
~el~p~ent agencies, including intergovernmental financial 
msbtutions, take the matters examined here into consideration. Fi
nally, since the overall task is to ensure that economic social and 
c~ltura! _policies ~re based ~n the comprehensive syste~ of human 
nghts, 1t 1s essential that advisory services and technical assistance in 
this field be expanded. 

Monitoring and Prospects for Complaint Procedures64 

An essential component of modern international human rights law is 
the pr~ctice ~f international monitoring and review of state compli
ance With umversal norms of human rights. At present the monitoring 
t~kes three forms:. investigative reports, prepared for the Commis
~10~ ~n Human ~ghts by special rapporteurs or working groups; 
md1v1dual complamt procedures by which nationals and other resi
d~nts. of a stat~ can complain to international bodies for alleged 
vwlations of therr human rights; and reports prepared by states which 
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h ve ratified international human rights conventions and which there
.c a m· legal language are parties to the convention concerned. Such .tore, ' . . . 1 t b d. orts are submitted periodically to mternationa exper o 1es 
(:aty bodies) set up in conformity .with th~ conventi~:m concerned .. 

Periodic reporting by states to mternational bod1es a~out. therr 
domestic implementation of human rights, .and the exammation of 
these reports in the presence of representatives from the stat~ con
cerned, are now a routine matter a~d genera~y seen. to constitute .a 

nstructive dialogue. This is the mam mechaniSm available f?r moru
~~ring the implementation of economic, social and cultural rights. 

Reporting Obligations and Procedures 

The obligation to report has been built into the respective co~ven
tions adopted by the United Nations, includ~g the two D:ternational 
Covenants on Human Rights, the Convention on the Rights of ~e 
Child the Convention on the Elimination of All Forms of Racial 
Discrbnmation and the Convention on the Elimination of All Forms 
of Discrimination against Women. Reporting obligations ar~ found 
in the provisions of the conventions, which ha~e also prov1~ed for 
the establishment of independent expert comm1ttees to examme the 
reports. . . · 1 d 

The principal instrument for the protection of ec?nom1c, soc1a. an 
cultural rights within the United Nations .human nghts sys~em IS the 
International Covenant on Economic, Soc1al and Cultural Rights. The 
international monitoring of this Covenant rests completely on a re
porting procedure established by its Article 16. Since 19~7, the 
consideration of the reports has been entrusted to the Cm.n~1ttee on 
Economic Social and Cultural Rights, established by the Uruted Na
tions Eco~omic and Social Council. States Parties are required to 
present comprehensive periodic reports every five years. . 

In practice, then, the reporting procedure un~er th~ International 
Covenant on Economic, Social and Cultural Riqhts 1s based on. a 
dialogue between the State Party and the Comm1ttee on. Econonnc, 
Social and Cultural Rights. This is achieved thr~ugh a ~1st of ques
tions prepared b~ Committ~e me~bers, on the basiS of wn~ten reports 
and public hearmgs, for d1scuss10n between th~ Committee a~d a 
government delegation. Follo~ing ~n oral. hearmg, the. <;omm1ttee 
adopts its conclud,ing ~b.servahons. ~ relation t~ a spec1f1c state re
port, expressing its positive appreciation wh~re rmprove~ent~ have 
been made and its issues of concern where rmplementation IS pro
ceeding to~ slowly or where there have been regres~ive lapses. In 
addition to country-specific observations~ th~ Comm1tt~e also uses 
'general comments' and 'general discussiOns . for. reaching a better 
understanding of the contents of the treaty obligations. 
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The Convention on the Elimination of All Forms of Discrimination 
aga.inst Women adopted in 1979 integrates civil, political, economic, 
social and cultural rights, and is of particular interest in relation to 
nutrition rights. The reporting obligations are laid down in its Article 
18, according to which, after the initial report, periodic reports are to 
be submitted 'at least' every four years and whenever the Committee 
on the E~ati<;n of D~scr~ation against Women requests them. 
On the ?asis of Its consideration of reports, this Committee adopts 
sugges~~ns an~ general recommendations regarding certain articles 
07 sp:cific subJ~cts of the Convention dealing with matter,s which 
giVe nse to particular concerns of the Committee. The Convention on 
t~e Rights of the Child, similarly to the Convention on the Elimina
tion. ~f All For~ of Discrimination against Women, covers the 
traditional categones of human rights and enables an integrated ap
proach to all human rights. 

Under A.rticle 44 of the Convention on the Rights of the Child, the 
States Parties .undertake to submit an ~tial report within two years 
of the entry mto force of the Convention and thereafter periodic 
reports every five years. It should be noted that the Committee on 
t~e Rights of the Child has shown considerable procedural innova
tion and openness to non-governmental organizations. 

Article 5 of the International Convention on the Elimination of All 
Forms o~ Racial Discrim~ation inclu~es .an all-encompassing list of 
h~an nghts and establishes the obligation of States Parties to pro
hibit and ~liminate. racial discrimination and to guarantee equal 
treatmen~ m the enJoyment of these rights. Economic, social and 
~ultur~l nghts ~re co':' ere~ extensively by this provision, particularly 
m A7~cl~ S(e), mc~udmg SIX sub-paragraphs, each naming one of six 
specific nghts. In Its general guidelines for reporting, the Committee 
on the Elimination of Racial Discrimination has also asked govern
ments to report on 'legislative, judicial, administrative and other 
measures' which give effect to Article S(e). · 

Under the International Convention on the Elimination of All Forms · 
of. R~cial Discrimination, Stat~s Parties are to submit an initial report 
WI~hin one year of the entry mto force of the Convention, and peri
odic reports at two-year intervals. From 1989, the Committee on the 
Elimination of Racial Discrimination began to nominate one of its 
mem~ers. as a country rapporteur for each report. On the basis of its 
e.xammation of a .r:port, the Committee may ask for further informa
tion or an additional report. The Committee also formulates 
suggestions and general recommendations as part of the reporting 
process. 

The practice of the UN treaty bodies varies in relation to the use of 
comments or other material submitted by national or international 
NGOs. So far, only a few among the hundreds of human rights 
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NGOs have developed a competence in the fi~ld of economic, social 
d cultural rights sufficient to make a strong rmpact on the proce~s. 

fabour organizations are an exception to this, as they play a maJOr 
role in the ILO process. 

The Functions Served by Reporting 

In the Manual on Human Rights Reporting under Six Major International 
Human Rights Instruments,65 prepared by the UN Cen~~ for Human 
Rights in collaboration with the UN C~ntre for Trammg a!ld Re
search in Geneva, Philip Alston, then Charrman of the Committee on 
Economic, Social and Cultural Rights, disc':lssed ~he purposes an~ 
functions of the state reporting system. This section dra~s o~ his 
analysis. The primary aim of this activity, Alston emphasiZes, IS to 
assist governments in improving their performance, even though 
this is coupled with a critical assessment of th7 efforts made: The 
state reports and their review by the treaty bodies make poss~ble a 
continuing process to promote and enhance respect for human ng~ts, 
by which each government confirms its commitment to respecting 
the human rights of those living within its territory and who are 
subject to its jurisdiction. In preparing the reports~ ~~vernment agen
cies take stock of their achievements to date and mitiate measures to 
remedy any shortcomings identified. . 

Admittedly, the reporting process is taken more ~r less senouslr. A 
conscientious preparation of state reports takes trme and .reqUires 
human resources, but advances the awareness of shortcommgs and 
the need for domestic policy making. When a ~tate .becomes a. party 
to an international treaty, it is expected to review Its dome~tic .law 
and practice to ensure that it is in COI_TII?lial';ce ~~t~ the obligations 
contained in the treaty. Before subnntting Its mitial report to the 
relevant treaty body, the state part:y is ~xpected .to. und~rtake a com
prehensive review of national legislation, admmiStrative ~les and 
procedures and practices in order to ensure the fullest possible con-
formity with the provisions of the treaty. . . . . . 

Reports shall provide not. onl):' the l7gisl?tiv~ and a~m:mstrative 
measures adopted and the situation as It exists m practice, a ~rec?n
dition for effective reporting is an adequate syste.m for momtormg 
regularly the situation with respect to each of the nghts. 

Supervision 

Monitoring of the relevant information by an independe~t, .interna
tional body of experts is a first step towards Idenhf):'I~g a~d 
subsequently remedying any human rights ~roblems .. S~atistical .m
formation is expected to accompany the narrative descnption, servmg 
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t? dis~ggregate the available information in order to investigate the 
SI~ation, not only in ~he. country as a whole, but also in the different 
regwns and groups Withm the country. The Committee on Economic 
S?cial and Cultural Rights has requested that 'specific attention b~ 
given to any w_orse-off regions or areas and to any specific groups or 
subgroups which appear to be particularly vulnerable or disadvan
taged'. 
. Many human rig~ts l?roblems can be resolved merely by amend
mg. the.relevant le~Isla~wn, by .changing administrative practices or 
by ISsumg appropnate mstructions to the authority concerned. Oth
ers, however~ are not susceptible of such rapid resolution and require 
the fo~ulabon of. a long-term set of policies designed to ensure full 
and ~a~ting compliance with treaty obligations. For example, efforts 
to e~ate so~e aspects of discrimination on the grounds of race or 
sex rmght reqmre changes in cultural traditions which cannot be 
achieved overnight. In sue~ instances the reporting process can act 
as a catalyst to the formulation of carefully tailored policies designed 
to. respond to the problems identified. The supervisory committees 
will not expect t~e impos~ible to be achieved overnight, but they do 
expect. to se.e evi~e~ce of policies likely to achieve the necessary 
remedial action Withm a reasonable period of time. 

International supervisory procedures and control mechanisms can 
~ever be considered as substitutes for national mechanisms and na
tional measures. The periodic report on the implementation of a 
treatr should be seen as an important document destined for a do
mestic as well as an international audience. Human rights treaties 
seek to pr?I_Uote and e~ance not only a government's international 
account~bihty but also Its accountability to its own citizens. The 
preparati?n of the report t~us provides an important occasion for 
consultation of the appropnate social, economic, cultural and other 
sectors of society. 

In this regard a variety of states from different regions of the world 
have begun to experiment with different forms of consultation. Some 
~ave sought inputs from non-governmental groups on particular 
Issues, others have requested such groups to submit comments on 
the draft reports, and still ?the~s have entrusted the preparation of 
the reports to a group which mcludes representatives of the non
governmental sector. 
. The obligati~n to prepare successive periodic reports at specified 
mt~rvals provi~es an Ideal opportunity for evaluating progress 
achieve~ over time. The supervisory committees themselves tend to 
~tress. ~his element by making comparisons between the problems 
Identified at the time of. the. examination of an earlier report and 
tho~e observed when considenng a subsequent report. Similarly, states 
which set themselves targets or benchmarks against which to assess 
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their own progress can use the periodic reporting process as a~ occa
sion for measuring progress (or a lack thereof) and re-evaluating the 
suitability of the relevant benchmarks. . 

The principal human rights treaties generally request States Parties 
to report not only on the progress that they have made, b':t a~o on 

y 'factors and difficulties' which have affected the realization of 
fue rights in question. It is sometimes suggested that stat~s cannot 
realistically be expected to acknowledge that they are havmg prob
lems in any areas and that reports will ~herefore in~vitably only deal 
with 'good news', but this approac~ IS clearl~ rmsplaced, and the 
supervisory committees tend to remam unconvmced by reports sug
gesting that all is well in the world. It must be accepted that no state 
can expect to have a perfect record in achieving respe~t. for huma~ 
rights. Even where the situation is generally very positive, there IS 
always room for improvement. The frank acknowledgment of prob
lems, even if they are reckoned to be almost in~actable (or at_least 
not readily capable of resolution), helps to est~bhsh the g<?od fmth of 
the government in the eyes both of the supervisory ~ommitt~e and of 
its own citizens. The reality is that a problem must first be. diagnosed 
before a remedy can be found. In that respect, human nghts prob
lems can be compared to drug addiction: unless the existence of a 
problem is acknowledged, it will almos~ certainly not be solved. 

The information on common expenences (both good and bad) 
makes it possible for states to learn from one another, and has made 
it possible for the supervisory committees to for~ulate 'general com
ments' based on their awareness of the types of Issues governments 
typically encounter when translating t~e abstract obligations con
tained in the treaties into practical reahty. Alston ob~erves tha.t the 
committees can then distil the wisdom of that collective expenence 
into advice which is made available to all interested parties. 

Transparency and Public Scrutiny 

Some states have ensured the widespread dissemination of .their 
reports so that the public at large may conu:nent a~d thus .contnbute 
to a continuing national policy debate. This pubhc sc~tiny can be 
further enhanced by ensuring easy acces~ for the pubhc at larg~ to 
the United Nations Summary Records which document the examma
tion of the state's report by the appropriate treaty body. 

Concluding Remarks 

The normative guidance to international relatio~ and g~ob~l P.oli~ies 
must be sought in the Charter of the United Nations, which IS bmdmg 
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on all its member states. The purposes set out for the organized 
international community are found in Article 1 of the Charter, whereas 
sub-paragraph 3 is of particular relevance: 

to achieve international co-operation in solving international prob
lems of an economic, social, cultural, or humanitarian character, and 
in promoting and encouraging respect for human rights and funda
mental freedoms for all without distinction as to race, sex, language, 
or religion. 

The implementation of United Nations purposes and principles is 
regulated in other parts of the Charter. Under Article 56, member 
states pledge to take joint and separate action in cooperation with the 
United Nations for the achievement of the more detailed purposes 
set forth in Article 55, intended to 'create conditions of stability and 
well-being necessary for peaceful and friendly relations among na
tions based on the respect for the principle of equal rights and 
self-determination of peoples'. For this purpose, the United Nations 
and its member states, individually and collectively, shall promote: 

" 
• higher standards of living, full employment, and conditions of 

economic and social progress and development; 
• solution of international economic, social, health and related prob

lems, and international cultural and educational cooperation; 
• universal respect for, and observance of, human rights and 

fundamental freedoms for all without distinction as to race, 
sex, language or religion. 

These commitments then constitute the foundation on which human 
rights and development activities should both be pursued, whether 
collectively through the United Nations and other organizations or 
separately by states. However, while human rights have given rise to 
precise standard-setting and the evolution of implementation proce
dures, this has not been the case in the field of development. 

While the language of the UN Charter gives strong support for a 
combination of development activities and the promotion of human 
rights, these have been treated separately in the practice both of the 
United Nations and of most states. Separate institutions and differ
ent procedures have been established for the two concerns. Different 
professional expertise has come to dominate each of the two, with 
economists playing a major role in operationalizing 'development', 
while legal minds tended to prevail in the elaboration of the human 
rights system. 

As a result of 50 years of standard-setting in the field of human 
rights by the United Nations, it is possible to explain with relative 
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· · not only the concept of human rights but also which human 
preciSIOnist in the sense of being universally recognized. In contrast, 
rights hex b~en until recently little or no consensus on what constitutes 
~e~~l:sment'. It is a value-loaded concept, referring to s?met~g 
d~ch E 'better' than that which precede~ it. 'Deve~opment qualifi~s 

w imaril processes of social or econormc change. If th; change. IS 
prnsideled positive, it can be described as 'developmen~ , othe~ISe 
co Wh ther it is positive or better than what preceded It, requrres a 
not. e . ' d b tt f hom? value judgment. Better m what respect, an e er or w : 

'G th' understood as an increase in GNP, has long smce been 
d' :~J;d ~ince it could in itself give no clue as to whether it was 
~~er or ~orse for different sections of society or ev~n for ~he aver

b standard of living measured by indicators of quality of hfe. It has 
fgeg since been recognized that, as an indicator of development, the£ 
on t of 'growth' should be combined with measurement o measuremen . d · tr'b ti 

d' t 'bution of the benefits of growth: equitable mcome IS I u. on 
~=sr~efined as positive and gross inequalities were seen as negative. 

Building on this achievement, the next step was to see poverty 
eradication as a primary goal of development, and to e~sure that 
women benefited equally from the economic changes tak~g pl~c~. 
When concerns with the environmental impacts of eco~ormc ~ctivi
ties reached maturity in the late 1980s, t~e. composite nohon o: 
sustainable development was introduced, givmg space also for con 
cern with intergenerational justice. d th 

The understanding that the human being had to be tr~ate as e 
subject rather than the mere object, of development led, m the early 
1990s, to the introduction by the United Nations Develop~ent Pro
gramme (UNDP) of the notion of human de~elopment. Fmally, bh 
1994, the various concerns were merged, agam by UNDP, throug 
the concept of sustainable human development. . 

Th international community has only very recently started to link 
0 er:tionally the promotion of human rights and the advancement 
of development. The concept of development itself has .come to ~e 
reinterpreted in light of the human rights .system. ~ maJor event m 
this rocess was the adoption, by the Umted. Nations Gen~ral As
sem£y in December 1986, of the Declarah~n on .the Right to 
Development, the embryo of which is fo~d m A~ticle 28, of the 
Universal Declaration of Human Rights which pr~cla~ that e:rery
one is entitled to a social and international order m whic~ the ,nghts 
and freedoms set forth in this Declaration can be fully r.eahzed · 

With regard to social order, the Declaration on the Right to Devel
opment provides, in Article 8(1) that: 

States shall undertake, at the national level, all necessary mea~ures ~?r 
the realization of the right to development and shall ensure, mter a ta, 
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equality of opportunity for all in their access to basic resources, educa
tion, health services, food, housing, employment and the fair 
distribution of income. 

As to the requirement for an international order in which human 
rights for all can be realized, the Declaration on the Right to Devel
opment provides, in Article 3(3), that 'States have the duty to 
co-operate with each other in ensuring development and eliminating 
obstacles to development', while, under Article 4, 'States have a duty 
to take steps, individually and collectively, to formulate international 
development policies with a view to the full realization of the right 
to development'. 

Relinking Human Rights and Development 

The right to development is, according to Article 1 of the Declaration: 

an inalienable human right by virtue of which every human person 
and all peoples are entitl@d to participate in, contribute to, and enjoy 
economic, social, cultural and political development, in which all hu
man rights and fundamental freedoms can be fully realized. 

The final document from the World Conference on Human Rights, 
held in Vienna in 1993 and attended by more than 170 states, de
clared that democracy, development and human rights are 

interdependent and mutually reinforcing. Democracy is based on the 
freely expressed will of the people to determine their own political, 
economic, social and cultural systems and their full participation in all 
aspects of their lives. [ ... J The international community should sup
port the strengthening and promoting of democracy, development 
and respect for human rights and fundamental freedoms in the entire world. 

The operationalization of the link between human rights and devel
opment confronts formidable obstacles, however, including dominant 
trends in international economic policies and the gradual weakening 
of the role of the state in ensuring the satisfaction of human needs. A 
re-examination of the origins and evolution of human rights in eco
nomic and social thought and policies might provide a basis for new directions. 
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Cultural Rights 

JANUSZ SYMONIDES 

Introduction 

Cultural Rights: a Neglected and Forgotten Category of Human Rights 

Cultural rights are often qualified as an 'underdeveloped category' 
of human rights. This term was chosen as the title of the seminar 
organized in 1991 at Fribourg University,1 and was then broadly 
accepted. It suggests that, in comparison with other categories of 
human rights - civil, political, economic and social - cultural rights 
are the least developed as far as their scope, legal content and en
forceability are concerned. Indeed, they need further elucidation, 
classification and strengthening. However, the term 'development' 
suggests the process of the creation of new rights. This point of view 
may be challenged as the existing list of cultural rights is relatively 
exhaustive. Therefore the problem is linked rather to the fact that 
these rights are neglected, underestimated, missing or forgotten, and 
that they are treated as 'poor relatives' of other human rights. 

This neglect can be seen in the fact that although, in accordance 
with the International Covenant on Economic, Social and Cultural 
Rights, cultural rights are usually enumerated together with eco
nomic and social rights, they receive much less attention and quite 
often are completely forgotten. As observed by Eide, although the 
expression 'economic, social and cultural' is widely used, in most 
cases concern appears to be limited to economic and social rights.2 

This can be observed not only in the doctrine but in state practice. 
Every year the Commission on Human Rights discusses the ques

tion of the realization in all countries of the economic, social and 
cultural rights contained in the Universal Declaration of Human 
Rights and in the International Covenant on Economic, Social and 
Cultural Rights. An analysis of statements during the debate on this 
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