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Preface

The compilation and editing of a research handbook on international human
rights law is a daunting task, given the vast breadth of the subject matter and,
alas, the sheer number of different human rights issues arising around the
globe. We can assure readers that we know that many important topics have
been missed – it is simply impossible to encapsulate them all in a single book.
However, we are also confident that the chapters presented herein provide a
first-rate grounding for scholars seeking to wrap their heads around most of
the major topics within the discipline. The chapters are designed to be both
accessible to the novice human rights scholar and yet of great interest to the
seasoned human rights researcher.

This handbook brings together the work of 25 leading human rights schol-
ars from all over the world. As the various chapters overlap in theme, it was
not possible to organise the book into separate parts: rather we have chosen to
organise the book into a logical order, though the chapters can of course be
read in any order. The book begins with some chapters outlining general issues
regarding human rights, such as the history of norm generation, institution
building and enforcement at the global level (Chapter 1 – Sarah Joseph and
Joanna Kyriakakis) and the state of play regarding economic, social and
cultural rights (Chapter 2 – Manisuli Ssenyonjo). The book then moves to
examine jurisdictional issues, such as human rights and extraterritoriality
(Chapter 3 – Sigrun Skogly), and human rights in the non-state sphere
(Chapter 4 – Robert McCorquodale). Chapter 5 (Peter Spiro) logically follows
Chapter 4, outlining the crucial role of non-government organisations in
enforcing and promoting human rights norms. The next six chapters cover
overlaps between human rights law and, respectively, international economic
law (Chapter 6 – Adam McBeth), development law (Chapter 7 – Stephen
Marks), feminist theory (Chapter 8 – Anastasia Vakulenko), international
refugee law (Chapter 9 – Susan Kneebone), international criminal law
(Chapter 10 – Elies van Sliedregt and Desislava Stoitchkova), and transitional
justice (Chapter 11 – Ronli Sifris). The following chapters then take a more
institutional approach, focusing on the role of the International Court of
Justice in the protection of human rights (Chapter 12 – Sandesh Sivakumaran),
the protection of human rights within the European system (Chapter 13 –
Virginia Mantouvalou and Panayotis Voyatzis), protection of human rights
within the Inter-American system (Chapter 14 – Diego Rodríguez-Pinzón and
Claudia Martin), and protection of human rights within the African Union
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(Chapter 15 – Magnus Killander). Continuing the regional theme, Chapter 16
(Michael Davis) analyses human rights initiatives in Asia, while Chapter 17
(Mashood Baderin) captures human rights perspectives from the Muslim
world. Chapter 18 (Peter Cumper) connects to Chapter 17, in examining
human rights and religious rights. Like Chapter 18, the final three chapters
examine human rights in relation to specific issues: namely Indigenous rights
(Chapter 19 – Melissa Castan), terrorism (Chapter 20 – Alex Conte), and
human rights education (Chapter 21 – Paula Gerber).

We must thank our authors for their excellent contributions and coopera-
tion in the preparation of this volume. In particular, we must thank Cameron
Miles and Sarah Mauriks for their invaluable research assistance. We must
thank all of the crew at Edward Elgar for their support, assistance and
patience. Sarah must thank her family, especially her parents, and friends for
their support. Adam wishes to thank his wife, Belinda, and his parents. We
must both thank our colleagues at the Castan Centre for Human Rights Law,
as well as the Monash Law Faculty.
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1. The United Nations and human rights
Sarah Joseph and Joanna Kyriakakis

1 Introduction
After the Second World War, the United Nations (‘UN’) brought human rights
firmly into the sphere of international law in its own constituent document, the
UN Charter,1 in 1945.2 The purposes of the UN included, in Article 1(3), the
promotion and encouragement of human rights and fundamental freedoms.
Under Articles 55 and 56, Member States are committed to ‘joint and separate
action’ to create ‘conditions of stability and well-being’ across the world,
including the promotion of ‘universal respect for, and observance of, human
rights and fundamental freedoms for all without distinction as to race, sex,
language, or religion’. Thus, from 1945, it was clear that human rights could
no longer be characterised as a domestic issue, hidden by the veil of State
sovereignty.

Since 1945, the UN has been instrumental in the process of standard-
setting, that is, creating treaties and other documents that set out universally
recognised human rights. Most famously of course, it adopted the Universal
Declaration on Human Rights (‘UDHR’) in 1948,3 following up (though years
later) with a series of treaties protecting various human rights.

The UN has also created various internal institutions to monitor and super-
vise the implementation of human rights. There are political bodies, estab-
lished under the rubric of the UN Charter, such as the Human Rights Council
and its predecessor, the Commission on Human Rights. There are treaty
bodies, established under the core UN human rights treaties, which monitor
the implementation and interpretation of their particular treaties.

State sovereignty, however, continues to play a crucial role in relation to
the enforcement of human rights, long regarded as the ‘Achilles heel’ of the
global human rights system. Enforcement mechanisms are generally quite

1

1 Charter of the United Nations, 1 UNTS XVI, 24 October 1945 (‘UN
Charter’).

2 Human rights were largely unprotected by international law prior to the
Second World War, with exceptions arising, for example, in the context of interna-
tional humanitarian law and the rights of aliens.

3 GA Res 217(111) of 10 December 1948, UN Doc A/810 at 71 (1948)
(‘UDHR’).



weak, with only the UN Security Council empowered to mandate sanctions
that go beyond mere condemnation by the international community. While
international human rights law has developed to the point where States can no
longer legitimately claim that human rights are solely a domestic matter, there
are significant limits to the international community’s ability to respond to
recalcitrant States that persist in human rights abuses. Enforcement machinery
has not kept pace with standard-setting.

In this chapter, we will analyse three elements of the UN’s role in interna-
tional human rights law: standard-setting, the main UN human rights institu-
tions, and the vexed question of enforcement.

2 Standard-setting
The UN endorsed a list of recognised human rights in the UDHR. No State,
either in 1948 or upon joining the UN, has ever denounced the UDHR.4 The
UDHR itself was reaffirmed in the Vienna Declaration and Programme of
Action,5 adopted after the World Conference on Human Rights in 1993, and
remains the cornerstone expression of global human rights values. The UDHR
was not adopted as a legally binding instrument. It is arguable however that its
norms have come to be crystallised as customary international law by the
present day.6 Furthermore, it is arguable that the UDHR defines ‘human
rights’ for the purposes of the human rights provisions of the UN Charter, such
as Articles 1(3), 55 and 56, which are recognised as peremptory international
norms.7

The standard-setting activities of the UN, which had got off to such a quick
start with the UDHR being adopted within a few years of the institution’s
creation, became bogged down with Cold War politics. No new standards
were adopted until 1965, with the adoption of the International Convention on
the Elimination of all Forms of Racial Discrimination (‘CERD’).8 Between
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4 Eight States abstained when the General Assembly adopted the UDHR:
Byelorussia, Czechoslovakia, Poland, the Ukraine, the USSR, Yugoslavia, Saudi
Arabia, and South Africa.

5 UN Doc A/CONF.157/23 (1993), 25 June 1993, endorsed by GA Res 48/121
of 14 February 1994, [2].

6 See, eg, Louis B Sohn, ‘The new international law: protection of the rights of
individuals rather than States’ (1982) 32 American University Law Review 1, 15–17.
On the other hand, it is perhaps arguable that, while some UDHR rights may satisfy the
tests of customary international law (State practice and opinio juris), such as the right
to be free from torture, it is optimistic to ascribe such a status to the full slate of UDHR
rights.

7 Ibid, 16. See also Chapter 12, p. 316.
8 Opened for signature 7 March 1966, 660 UNTS 195 (entered into force 4

January 1969).



1948 and 1965, however, an important circumstance was the influx of newly
decolonised nations into the UN, bringing a new perspective to the human
rights debate. The strong influence of this group within the UN is evident in
the Declaration on the Granting of Independence to Colonial Countries and
Peoples of 1960,9 which acknowledged the evils of colonialism and the impor-
tance of the right of self-determination, and the strong condemnation of
apartheid in General Assembly Resolution 1761 of 1962.10 It is not surprising
that CERD, the first human rights treaty adopted by the UN, focused on an
issue with which developing States were most concerned.

In 1966, most of the norms in the UDHR11 were enshrined in two legal
documents, the International Covenant on Economic, Social and Cultural
Rights (‘ICESCR’)12 and the International Covenant on Civil and Political
Rights (‘ICCPR’).13 The three documents are often collectively called ‘The
International Bill of Rights’. The splitting of the UDHR rights into two sets of
rights was driven by a number of issues, including perceived differences
between the respective categories of rights14 and Cold War divisions: the
Eastern bloc tended to champion ICESCR rights, while Western States were
seen as the major proponents of ICCPR rights.15 An Optional Protocol to the
ICCPR was also adopted in 1966, providing for a right of individual petition
in respect of violations of the ICCPR against States that ratify that Protocol.

Another lull in standard-setting was followed in 1979 by the adoption of the
Convention on the Elimination of All Forms of Discrimination against Women
(‘CEDAW’),16 the Convention against Torture and other Cruel, Inhuman and
Degrading Treatment or Punishment (‘CAT’)17 in 1984, the Convention on
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9 GA Res 1514 (XV) of 14 December 1960, UN Doc A/4684 (1960).
10 GA Res 1761 (XVII) of 6 November 1962.
11 Certain discrete rights are excluded, such as the right to seek and enjoy

asylum (Article 14) and the right to property (Article 17).
12 Opened for signature 16 December 1966, 993 UNTS 3 (entered into force 3

January 1976).
13 Opened for signature 16 December 1966, 999 UNTS 171 (entered into force

23 March 1976).
14 See also Chapter 2.
15 Sarah Joseph, Jenny Schultz and Melissa Castan, The International Covenant

on Civil and Political Rights (2nd ed, Oxford University Press, Oxford, 2004) 7. For
an analysis of the decision to draft two separate covenants see UN Secretary-General,
Annotations to the Text of the Draft International Covenants on Human Rights, UN
Doc A/2929 (1955) 7–8. The decision itself was confirmed in GA Res 543 (VI) of 5
February 1952.

16 Adopted by GA Res 34/180 of 18 December 1979. Opened for signature 18
December 1979, 1249 UNTS 13 (entered into force 3 September 1981).

17 Adopted by GA Res 39/46 of 10 December 1984. Opened for signature 10
December 1984, 1465 UNTS 85 (entered into force 26 June 1987).



the Rights of the Child (‘CRC’)18 in 1989 and the International Convention on
the Protection of the Rights of All Migrant Workers and Members of their
Families (‘MWC’)19 in 1990. The Declaration on the Right to Development
(‘DRD’)20 was adopted in 1986, the culmination of years of lobbying by
developing States. However, its passage to recognition in a legally binding
treaty has stalled since. A similar fate has befallen the Declaration on the
Elimination of Intolerance based on Religion or Belief,21 which was adopted
in 1981.

The 1990s and the early part of the 2000s saw the adoption of a number of
optional protocols, some of which added substantive rights to their respective
parent treaties,22 while others provided for new procedural mechanisms.23

In 2006, the UN adopted the Convention on the Rights of Persons with
Disabilities (‘Disabilities Convention’)24 and the International Convention for
the Protection of All Persons from Enforced Disappearance (‘Disappearances
Convention’).25 In 2007, in another nod to the recognition of new generations
of rights, the General Assembly adopted the Declaration on the Rights of
Indigenous Peoples (‘DRIP’).26

Most recently, the UN adopted an Optional Protocol to ICESCR in 2008,27
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18 Adopted by GA Res 44/25 of 20 November 1989. Opened for signature 20
November 1989, 1577 UNTS 3 (entered into force 2 September 1990).

19 Adopted by GA Res 45/158 of 18 December 1990. Opened for signature 18
December 1990 (entered into force 1 July 2003).

20 GA Res 41/128 of 4 December 1986: see, generally, Chapter 7.
21 GA Res 36/55 of 25 November 1981: see also Chapter 18.
22 See, eg, Optional Protocol to the Convention on the Rights of the Child on the

Involvement of Children in Armed Conflict, adopted by GA Res 54/263 of 25 May
2000, opened for signature 25 May 2000 (entered into force 12 February 2002);
Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography, adopted by GA Res 54/263 of 25 May
2000, opened for signature 25 May 2000 (entered into force 18 January 2002); Second
Optional Protocol to the ICCPR, aiming at the abolition of the death penalty, adopted
by GA Res 44/128 of 15 December 1989, opened for signature 15 December 1989,
1642 UNTS 414 (entered into force 11 July 1991).

23 See, eg, Optional Protocol to the CEDAW, adopted by GA Res 54/4 of 6
October 1999, opened for signature 10 December 1999 (entered into force 22 December
2000); Optional Protocol to the CAT, adopted by GA Res 57/199 of 18 December 2002,
opened for signature 4 February 2003 (entered into force 22 June 2006).

24 Adopted by GA Res 61/106 of 13 December 2006. Opened for signature 30
March 2007 (entered into force 3 May 2008).

25 Adopted by GA Res 61/177 of 20 December 2006. Opened for signature 6
February 2007 (not yet in force).

26 GA Res 61/295 of 13 September 2007: see also Chapter 19.
27 Adopted by GA Res A/RES/63/117 of 10 December 2008, opened for signa-

ture 24 September 2009.



which will allow for individual petitions regarding alleged violations of
ICESCR once ten States ratify it. The adoption of this Protocol finally kills off
a long-standing supposition that economic, social and cultural rights are not
justiciable – an unfortunate assumption that has hampered their develop-
ment.28

The UN has been active over its history in recognising and adopting human
rights standards. It has branched out into new areas of human rights, though it
has cautiously failed to enshrine many of them into legal form, as can be seen
with the DRD and the 25-year battle to recognise distinct indigenous rights in
the non-binding DRIP. The International Bill of Rights remains the core of the
UN human rights system, with the other treaties, and most other declarations,
tending to expand upon distinct rights within the UDHR and the Covenants, or
to provide more detailed protection for distinct classes of human rights victims.

3 UN human rights institutions
The UN human rights institutions are generally either ‘Charter bodies’ or
‘treaty bodies’. Charter bodies are established by the Charter itself, or by
bodies which are themselves created by the Charter. Treaty bodies are created
by the respective UN human rights treaties, referred to above. The main
Charter bodies are the political UN human rights institutions, as they are made
up of the representatives of governments, while the treaty bodies are the quasi-
judicial arm of UN human rights supervision, composed of human rights
experts acting in their individual capacity. Both types of bodies are supported
by the Office of the High Commissioner for Human Rights.

Charter bodies
The General Assembly is a principal organ of the UN,29 comprising all
members of the UN30 with equal voting status.31 In relation to human rights
the General Assembly has considerable authority. The General Assembly is
entitled to ‘initiate studies and make recommendations . . . assisting in the
realization of human rights and fundamental freedoms’.32 Further, all other
UN human rights bodies report back to the General Assembly, including the
Security Council through its annual report. The General Assembly can make
recommendations for action either through resolutions or through declara-
tions. While both are non-binding in nature, they can have a significant effect,
for example, on the structures of the various UN human rights bodies and
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30 UN Charter, Article 9.
31 UN Charter, Article 18.
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through their moral force, representing as such the majority State opinion on
an issue.33 Unanimous or consensus resolutions can also constitute strong
evidence of the existence of a customary norm.34

Another principal organ under the Charter is the Economic and Social
Council (‘ECOSOC’). ECOSOC consists of 54 members, each with equal
voting status,35 elected by the General Assembly to serve three-year terms.36

Like the General Assembly, ECOSOC has a reasonably wide mandate in rela-
tion to human rights. It is authorised by Article 62 of the UN Charter to ‘make
or initiate studies and reports with respect to international, economic, cultural,
educational, health and related matters’ and may ‘make recommendations for
the purpose of promoting respect for, and observance of, human rights and
fundamental freedoms’. ECOSOC receives and transmits to the General
Assembly the reports of the treaty bodies and also coordinates a wide variety
of UN programmes.37

ECOSOC effectively delegated its human rights functions to the
Commission on Human Rights (‘CHR’) in 1946 in accordance with Article 68
of the UN Charter.38 The CHR became the engine room of UN human rights
activity. For example, the CHR drafted most of the UN human rights docu-
ments prior to its dissolution in 2006.39 In that year, it was replaced by the
Human Rights Council, which is now the main Charter body dealing with
human rights.

A The Commission on Human Rights
In its final form, the Commission on Human Rights had 53 members, elected
by ECOSOC to serve three-year renewable terms in their capacity as repre-
sentatives of their governments. Over its 60 years the CHR made significant
contributions to the establishment of an increasingly robust international
human rights legal framework. Through its standard-setting and norm devel-
opment it produced the bulk of international human rights law, outlined above,
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33 Rhona K M Smith, Textbook on International Human Rights (Oxford
University Press, Oxford, 3rd ed, 2007) 53.

34 See, eg, Anthony Aust, Handbook of International Law (Cambridge
University Press, Cambridge/New York, 2005) 7; Andrew T Guzman, ‘Saving
Customary International Law’ (2005) 27 Michigan Journal of International Law 115,
154–5.

35 UN Charter, Article 67.
36 UN Charter, Article 61.
37 Smith, above n 33, 56.
38 ECOSOC resolution 5[1], 16 February 1946.
39 CEDAW is an exception; it was developed and drafted by another subsidiary

committee of ECOSOC, the Commission on the Status of Women.



that now governs the conduct of States.40 It also developed complaints mech-
anisms and a system of special procedures to garner reports on thematic
human rights issues or the human rights situations in particular States. It was
credited as the most accessible UN body for non-government organisations
(‘NGOs’) to provide input on human rights issues.41 The CHR was assisted in
its functions by the Sub-Commission on the Promotion and Protection of
Human Rights, a ‘think tank’ composed of 26 human rights experts serving in
their individual capacities.42

The CHR did not initially envisage its role as incorporating enforcement.
Until 1967, the CHR, by its own initiative, was not entitled to take any action
in response to complaints concerning human rights.43 However, the increasing
number of newly decolonised nations in the UN by the mid-1960s agitated for
measures to be taken by the CHR against apartheid in South Africa and on-
going colonialism. In response, the CHR overturned the limitation on its
enforcement powers and developed a number of different procedures to deal
with alleged violations of human rights. Although initially focused on racial
and colonial policies, over time these procedures were applied to the broad
spectrum of human rights issues.44

The first procedure adopted was the 1235 procedure for public debate
focusing on violations in particular States.45 The procedure evolved so that it
eventually involved two aspects. First, public debate during the CHR’s annual
session allowed the public identification and discussion of country-specific
situations involving human rights abuses, which could result in the shaming of
the scrutinised State, offers of technical assistance or resolutions critical of the
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40 Of course, the Commission did not adopt the treaties which post-date its exis-
tence, such as the Disabilities Convention.

41 International Service for Human Rights, A New Chapter for Human Rights: A
Handbook on Issues of Transition from the Commission on Human Rights to the
Human Rights Council (International Service for Human Rights and Friedrich Ebert
Stiftung, Geneva, June 2006) 10.

42 The Sub-Commission on Prevention of Discrimination and Protection of
Minorities, formed in 1947, was renamed the Sub-Commission on the Promotion and
Protection of Human Rights in 1999.

43 ECOSOC resolution 75(V) of 5 August 1947, approving a Statement adopted
by the Commission in its first session.

44 For an outline of the various techniques for responding to human rights viola-
tions and their development see Henry J Steiner, Philip Alston and Ryan Goodman,
International Human Rights in Context: Law, Politics, Morals (3rd ed, Oxford
University Press, Oxford, 2008) 746–91.

45 The procedure takes its name from the original ECOSOC resolution estab-
lishing it: ECOSOC resolution 1235 (XLII) of 6 June 1967.



performance of the State in question.46 Second, the CHR could appoint a
Special Rapporteur with a mandate to investigate and report on the human
rights situation in a specific country following on from matters raised during
the public debate, or request the UN Secretary-General to appoint a Special
Representative with a similar function.47 This second aspect derived from the
1235 procedure became known as one of the ‘special procedures’ of the CHR
(subsequently transferred to the Human Rights Council), together with a simi-
lar procedure focusing on thematic, rather than country-specific, situations.

The thematic procedures, also derived from the 1235 procedure, involved
the appointment of experts to investigate and report on all aspects, including
violations, of human rights relevant to a specific theme. Current thematic
mandates under the Human Rights Council include the working groups on
enforced or involuntary disappearances, the right to food, and the situation of
human rights and fundamental freedoms of indigenous persons.48

Country-specific mandates became one of the most controversial functions
of the CHR and have only been adopted in relation to a small proportion of
situations identified in the CHR’s public debates. However, the country and
thematic special procedures have also been ‘celebrated as one of the major
achievements of the Commission’, particularly as a means of highlighting the
existence or development of urgent human rights situations.49

Another technique developed by the CHR to deal with alleged human rights
violations was the 1503 procedure.50 As it developed, the 1503 procedure
established a means by which the CHR, through its Sub-Commission and a
specialised Working Group, could consider confidentially the complaints
received from any person or group who was a victim or had knowledge of
human rights violations in order to determine whether the complaint revealed
a ‘consistent pattern of gross and reliably attested violations of human rights
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46 Steiner, Alston and Goodman, above n 44, 760–61.
47 Ibid.
48 For a complete list, and details, of current thematic special procedure mandate

holders, see Special Procedures assumed by the Human Rights Council, Thematic
Mandates (20 November 2008) Office of the United Nations High Commissioner for
Human Rights <http://www2.ohchr.org/english/bodies/chr/special/themes.htm>
accessed at 12 December 2008.

49 Jeroen Gutter, ‘Special Procedures and the Human Rights Council:
Achievements and Challenges Ahead’ (2007) 7(1) Human Rights Law Review 93, 105.

50 The procedure takes its name from the original ECOSOC resolution estab-
lishing it: ECOSOC resolution 1503 (XLVIII) of 27 May 1970. For an outline of the
main steps in the evolution of the 1503 procedure see Maria Francisca Ize-Charrin,
‘1503: A Serious Procedure’ in Gudmundur Alfredsson et al (eds), International
Human Rights Monitoring Mechanisms: Essays in Honour of Jakob Th. Moller
(Martinus Nijhoff Publishers, The Hague, 2001) 293–310.



and fundamental freedoms’.51 If such a pattern was identified the CHR could
work confidentially with the State in question in relation to the complaint.

The value of the 1503 procedure was its scope, which allowed considera-
tion of complaints from individuals against any country regardless of whether
it was a party to particular human rights treaties. One of the major problems
of the mechanism was the degree of secrecy around the progress of a
complaint and inefficiencies in the processing of complaints.52

Despite its successes, the CHR came increasingly to be seen as unable to
properly fulfil its functions due to ‘its declining credibility and professional-
ism’.53 A number of key problems were widely recognised. Cynical manipu-
lation of the CHR’s mechanisms by Member States in order to avoid scrutiny
and possible public censure or to score political points against other States,54

the increasing ‘politicisation’ of the CHR and in particular the selectivity
reflected in the choice of States singled out for country-specific measures,55

and a number of high-profile elections to the CHR of States with particularly
poor human rights records56 all fuelled the view that the CHR needed to be
radically reformed in order to preserve the integrity of the UN system.

B The Human Rights Council
The Human Rights Council (‘Council’) came into existence on 15 March
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51 ECOSOC resolution 1503 (XLVIII), above n 50, [1].
52 Claire Callejon, ‘Developments at the Human Rights Council in 2007: A

Reflection of its Ambivalence’ (2008) 8 (2) Human Rights Law Review 323, 333–4.
53 Secretary-General Kofi Annan, In Larger Freedom: Toward Development,

Security and Human Rights for All, [182], UN Doc A/59/2005 (21 March 2005). See
also High Panel on Threats, Challenges and Changes, A More Secure World: Our
Shared Responsibility, [283], UN Doc A/59/565 (2 December 2004).

54 Annan, above n 53, [182]; High Panel, above n 53, [283]; Nazila Ghanea,
‘From UN Commission on Human Rights to UN Human Rights Council: One Step
Forwards or Two Steps Sideways?’ (2006) 55 International and Comparative Law
Quarterly 695, 697–8.

55 See, eg, Ved P Nanda, ‘The Protection of Human Rights under International
Law: Will the UN Human Rights Council and the Emerging Norm “Responsibility to
Protect” Make a Difference?’ (2007) 35 Denver Journal of International Law and
Policy 353, 357–64; Patrizia Scannella and Peter Splinter, ‘The United Nations Human
Rights Council: A Promise to be Fulfilled’ (2007) 7(1) Human Rights Law Review 41,
45.

56 For example, the defeat in May 2001 of the United States in its bid for re-elec-
tion to the CHR, together with the concurrent membership of the Sudan and its re-elec-
tion in May 2004, was significant in contributing to the controversy surrounding
membership: see Philip Alston, ‘Reconceiving the UN Human Rights Regime:
Challenges Confronting the New UN Human Rights Council’ (2006) 7 Melbourne
Journal of International Law 185, 191–3.



200657 to replace the CHR as the key political human rights body in the UN,
with a general mandate to address human rights issues. Like the CHR before
it, the Council is responsible for promoting the protection of human rights,
fostering international cooperation on human rights, providing capacity-
building assistance to States to help them to meet their human rights obliga-
tions, and responding to specific violations of human rights.

In the context of the negative dynamics that had come to characterise the
CHR and the open hostility shown by some States to the more condemnatory
aspects of the CHR’s work, concern arose that the opportunity presented by
the reform process might be exploited by States in order to clip the wings of
the CHR and to potentially dilute some of its more controversial powers,
particular those regarding the special procedures. Ultimately, the status quo
has largely been retained. The new Council is not substantially different in
composition to its predecessor and has retained all of the same general mech-
anisms available to the CHR – special procedures, a complaints mechanism,
significant NGO access and an independent advisory body – as well as obtain-
ing a new mechanism: universal periodic review.58 There have, however, been
some changes to the mechanisms retained, some of which tend to strengthen
and others to weaken human rights protection.

(i) Composition, status and meetings of the Council The question of
membership came to dominate the reform debates as a principal factor in the
negative dynamics that had come to characterise the former CHR.59 Ultimately,
from the 53-member CHR, the size of the Council has been reduced to 47
Member States. This satisfies neither proposals to reduce the Council’s size
more dramatically to foster more focused debates,60 nor proposals for univer-
sal membership to avoid the risk of further politicisation,61 nor the more radi-
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57 The Human Rights Council was established by resolution of the General
Assembly: Resolution on the Human Rights Council, GA Res 60/251, UN GAOR, 6th
sess, 72nd plen mtg, UN Doc A/RES/60/251 (2006) (‘GA Res 60/251’). The Human
Rights Commission was abolished, taking effect 1 June 2006, by resolution of the
Economic and Social Council: Implementation of GA Res 60/251, ESC Res 2/2006, UN
ESCOR, 62nd sess, UN Doc E/RES/62/2 (2006). For an outline of the reform process
see Callejon, above n 52.

58 The retention of a system of special procedures, expert advice and a
complaints procedure was confirmed by GA Resolution 60/251, [6].

59 Alston, above n 46, 188–98; Ghanea, above n 54, 699.
60 For example, Secretary-General Kofi Annan, Human Rights Council:

Explanatory Note of the Secretary General, [13], UN Doc A/59/2005/Add. 1 (23 May
2005).

61 See, eg, High Panel, above n 53, [285].



cal option of composing the Council of non-State actors to remove the politi-
cal nature of the body altogether.62

As had been the case with the CHR, membership is predicated on the equi-
table geographical distribution of Member States across regional groups. The
geographical distribution of seats on the Council among regional groups is: 13
African States, 13 Asian States, 6 Eastern European States, 8 Latin American
and Caribbean States, and 7 Western Europe and other States.63 The redistrib-
ution of the more limited member positions has resulted in a weakening in
numbers of those States that traditionally supported country-specific resolu-
tions.64

The Council has a higher status in the UN as a direct subsidiary to the
General Assembly,65 whereas the CHR was a working sub-commission of the
ECOSOC, a welcome escalation in the profile of human rights in the UN
machinery. There is in fact the potential for the Council to be raised to a prin-
cipal body of the UN, of equal status with the General Assembly and
ECOSOC.66 The Council also has greater time and flexibility around its meet-
ings. Unlike the CHR, which only met for one annual six-week session, the
Council is a standing body that meets for at least three sessions per year, each
of several weeks’ duration, with the possibility of convening special sessions
when needed.67

In addition, a number of new features were introduced in an attempt to
discourage States with particularly poor human rights records from nominat-
ing for, being elected to, or remaining members of the Council. Unlike the
CHR, all Council members are elected individually by the majority of
members of the General Assembly through a secret ballot. States are supposed
to take account of the candidate’s human rights record in electing members.
As the General Assembly elects each member, regional groups have an incen-
tive to nominate more candidates than positions available, which ensures that
a genuine vote takes place. Regional groups run the risk of losing a Council
seat if they nominate the same number of States as positions, as one or more
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Human Rights Council Through Historic Reflection’ (2007) 13 Buffalo Human Rights
Law Review 7, at 15.

63 GA Resolution 60/251 [7].
64 Marc Bossuyt, ‘The New Human Rights Council: A First Appraisal’ (2006)
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of those States may fail to garner majority approval from the General
Assembly. Nevertheless, it is troubling that ony 20 States ran for 18 Council
positions in May 2009. Members may only serve two consecutive three-year
terms before having a mandatory break, and members can be suspended by a
two-thirds majority of the General Assembly for committing systematic and
gross violations of human rights. 68

It is not obvious how great an impact these changes will have on improv-
ing the working culture of the Council and its credibility. In the first round of
Council elections, some of the worst State violators of human rights did not
seek election, but the resulting composition of the Council was not substan-
tially different from that of the CHR.69 Promisingly, in the second round of
elections Belarus was rejected in favour of Bosnia-Herzegovina, because of its
poorer human rights record.70 On the other hand, the passing over of Timor-
Leste in favour of Pakistan and South Korea in the third round of elections in
May 2008 may raise questions as to whether the need for a majority vote will
disadvantage smaller nations.71

(ii) Early assessment of the substantive work of the Council The Council has
successfully adopted important new human rights conventions, as outlined above,
such as the Disabilities Convention and the Optional Protocol to ICESCR. It also
finally adopted the DRIP, after the long impasse over that instrument.

Despite these successes, the Council’s earliest substantive business has
given rise to concern that the negative dynamics of the CHR will be repro-
duced in the Council. The CHR came to be plagued by claims of double stan-
dards and declining credibility due to the repeated singling out of Israel and its
human rights violations in the Occupied Palestinian Territory for country-
specific measures, while resolutions on other equally grave country situations
were often blocked.72 In a similar fashion, of the twelve special sessions
convened by the Council to date, six have focused on the conduct of Israel,73
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with resolutions adopted showing a one-sided focus on Israel’s violations to
the exclusion of other players relevant to the conflict, in a manner typical of
the CHR. More promisingly, the Council has also convened special sessions
in relation to the human rights situations in Myanmar,74 Darfur,75 the
Democratic Republic of the Congo76 and Sri Lanka.77 The outcomes in regard
to the latter three situations were, however, arguably weak and too deferential
to the state concerned. The seventh special session focused on ‘the negative
impact on the realization of the right to food of the worsening of the world
food crisis’,78 confirming the importance and increasing recognition of
economic, social and cultural rights in the work of the Council.

Another contentious development in the early substantive work of the
Council is the emergence of ‘defamation of religion’, and in particular
defamation of Islam, as an issue of priority following the Danish cartoon
controversy.79 From its first session in June 2006, the Council has shown a
particular preoccupation with this issue, adopting a resolution on ‘Combating
Defamation of Religions’,80 mandating reports from the Special Rapporteur
on Racism and the United Nations High Commissioner81 on the issue, as well
as amending the mandate of the Special Rapporteur on Freedom of Expression
to include reporting on ‘instances where the abuse of the right of freedom of
expression constitutes an act of racial and religious discrimination’.82 Voting
on this issue has exposed two clear blocs within the Council: the Organisation
of the Islamic Conference and the African Group, on the one hand, and the
Western Europe and Other Group (‘WEOG’) on the other, largely around the
question of whether defamation of religion is properly a discrete human rights
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357, 373–8.

80 Combating Defamation of Religions, HRC Res 4/9, 4th session, UN Doc
A/HRC/4/123 (30 March 2007). See also Combating Defamation of Religions, HRC
Res 7/19, 27 March 2008.

81 Combating Defamation of Religions, HRC Res 4/9, 4th session, UN Doc
A/HRC/4/123 (30 March 2007) at [12] and [13].

82 Mandate of the Special Rapporteur on the Promotion and Protection of the
Right to Freedom of Opinion and Expression, HRC Res 7/36, 7th sess, 42nd mtg, UN
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issue at all.83 The language of resolution 4/9 in 2007 clouded this question,
appearing to correlate ‘defamation of religion’ with violations of human
rights, and introducing a hitherto foreign principle to human rights law: the
concept of ‘respect for religion and beliefs’ as a ground to limit the right to
freedom of expression.84 As John Cerone points out, this latter principle, if
adopted as an international normative notion, would appear to license blas-
phemy laws that significantly limit comment about religions, despite no
further link to a violation of another’s human rights.85

(iii) The Advisory Committee The Advisory Committee has replaced the
Sub-Commission and, like its predecessor, is responsible for undertaking stud-
ies and providing research-based advice to assist the Council in its work. To
do so, it is composed of independent experts selected for that purpose.86

However, following rationalisation of the Sub-Commission, the Advisory
Committee has been restricted in a number of ways that may impact nega-
tively on the Council’s potential to progressively develop human rights norms.

A collegial standing body, the Advisory Committee comprises 18
members. This is in contrast to its predecessor’s 26 members and despite the
Sub-Commission’s recommendation that, if replaced, its numbers should not
be decreased87 to ensure the geographical, gender and disciplinary representa-
tion necessary to fulfil its functions and for the equitable distribution of its
work.88 However, the selection process for members of the Advisory
Committee has been somewhat improved through the introduction of techni-
cal and objective requirements for appointment relating to qualifications,
expertise and established competence in the field of international human rights
law and availability to fulfil the functions of the mandate.89

Most troublingly, the Advisory Committee has no power of initiative and
can therefore only undertake studies and make recommendations at the request

14 Research handbook on international human rights law

83 Callejon, above n 52, 342; Cerone, above n 79, 373.
84 HRC Res 4/9 (2007) [10]. It must be noted that this aspect of the resolution

was watered down in the follow-up resolution a year later: HRC Res 7/19, [12].
85 Cerone, above n 79, 375.
86 For the framework of the Advisory Committee, see Institution-Building of the

United Nations Human Rights Council, HRC Res 5/1, 5th sess, UN Doc
A/HRC/RES/5/1 (2007), [65–84].

87 Implementation by the Sub-Commission of Human Rights Council Decision
2006/102, Sub-Commission on the Promotion and Protection of Human Rights
Decision 2006/112, 58th sess, 23rd mtg, UN Doc A/HRC/Sub.1/58/Dec.2006/112 (25
August 2006), [27].

88 Hampson, above n 69, 23.
89 Human Rights Council decision 6/102 of 27 September 2007.



of the Council.90 This was not the case with the Sub-Commission. Indeed, one
of the Council’s first substantive tasks was to adopt the Disabilities
Convention and the Disappearances Convention, both of which were devel-
oped by, and at the initiative of, the Sub-Commission.91 Without a power of
initiative, the Advisory Committee will not have the same opportunity to
deliver similar results in the future.92 Like the Sub-Commission before it, the
Advisory Committee should serve as an important counter-balance to the
political machinations that necessarily take place in the Council as a political
body composed of State representatives. It therefore needs to be a robust and
independent expert advisory body, with powers to initiate studies and make
recommendations with or without the Council first identifying and reaching
consensus on a need. As experts acting without political motives, the Advisory
Committee is better placed than the Council to identify gaps in human rights
law and spearhead developments beyond the more narrow limits created by
the dynamics of member State interests. If ‘depoliticisation’ of the Council is
the yardstick for measuring the success of the reforms, restrictions placed on
the size and especially the powers of the Advisory Committee are counter-
productive.

(iv) Special procedures in the Council There were real fears that the
system of special procedures would not survive the reform process given their
effectiveness in publicly denouncing the human rights violations of States.
This fear was driven by the ‘negative reform agenda’ of the ‘Like-Minded
Group’ of States seeking to limit the independence and working methods of
the special procedures.93 While special procedures have been maintained in
much the same form as under the Commission, the negative reform agenda has
had some success. Special procedure mandate holders now have a code of
conduct94 and an Internal Advisory Procedure has been established to consider
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their practices and working methods on an ongoing basis.95 Both of these
initiatives are likely to limit the independence of mandate holders and have the
effect of suggesting that it is the behaviour of mandate holders, and not of States,
which requires regulation.96 In addition, country mandates have been reduced
from three-year to one-year terms.97 As a result of the Council’s review of all
existing special procedure mandates, the country mandates for Cuba, Belarus
and the Democratic Republic of the Congo have been discontinued, while the
mandate for Sudan was extended for only six months, creating a concerning
precedent to further restrict the length of country mandates.98 The initiation of
new country mandates is likely to remain difficult and controversial.99

(v) Complaint procedure The Council has retained the 1503 procedure
with some improvements. Complainants are now entitled to more regular
updates regarding the progress of their complaint,100 and a time limit has been
placed on the processing of a complaint.101 Complainants are also now enti-
tled to request that their identity not be transmitted to the State concerned,102

addressing a gap in the former complaint procedure. The system is otherwise
largely identical to its predecessor, representing a lost opportunity to
strengthen the procedure’s utility for victims103 and to introduce better
harmonisation with other Council mechanisms, such as the special procedures
and the new Universal Periodic Review.104

(vi) Universal Periodic Review (‘UPR’) The principal new mechanism of
the Council is its process of UPR. This procedure involves the periodic review
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99 Abraham, above n 96, 44.
100 Institution-Building of the United Nations Human Rights Council, HRC Res

5/1, 5th sess, UN Doc A/HRC/RES/5/1 (2007) [106–107].
101 Ibid [105].
102 Ibid [108].
103 Callejon, above n 52, 333.
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of the human rights performance of all UN Member States in four-year
cycles,105 which means that 48 States are reviewed every year.106 The review
is conducted by a UPR Working Group comprising the 47 members of the
Council but sitting in three special sessions of two weeks each, with each
review facilitated by groups of three States, referred to as ‘troikas’ and chosen
randomly, who act as rapporteurs.107 Non-Member States may participate in
the interactive dialogue that takes place with the State under review. The
records of States are assessed against the Charter of the United Nations, the
UDHR, the human rights instruments to which the reviewed State is a party,
any voluntary pledges and commitments, and applicable international human-
itarian law.108 The review involves consideration of information prepared by
the State concerned, information provided by the Office of the High
Commissioner for Human Rights compiled from the reports of treaty bodies,
special procedures, and other relevant official UN materials, and a summary
of other ‘credible and reliable information provided by other relevant stake-
holders’, also compiled by the Office of the High Commissioner for Human
Rights.109 This latter document allows for the input of specialist NGOs and
human rights experts.

The institution-building documents regarding the UPR reflect a view that
the UPR process is to be primarily cooperative, non-confrontational and non-
politicised,110 and this is reflected in the language adopted in the conclusions
and recommendations set out in the final reports so far delivered by the UPR
Working Group.111 Importantly, however, the possibility of criticism is
retained as the Council can address ‘cases of persistent non-cooperation’ with
the UPR after ‘exhausting all efforts to encourage a State to cooperate’,112 and
the outcome of the UPR need not involve State consent and might include
follow-up steps if deemed necessary.

The UPR is a welcome addition to the mechanisms available to the Council
given that it ensures that all States, regardless of size or political status, will
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105 Institution-Building of the United Nations Human Rights Council, HRC Res
5/1, 5th sess, UN Doc A/HRC/RES/5/1 (2007) [14].

106 For access to all relevant documents and details on the Universal Periodic
Review process, see <http://www.upr-info.org/> accessed 12 December 2008.

107 Institution-Building of the United Nations Human Rights Council, HRC Res
5/1, 5th sess, UN Doc A/HRC/RES/5/1 (2007), [14 and 18].

108 Ibid [1–3].
109 Ibid [15].
110 Ibid [3].
111 Final reports are available by country at <http://www.upr-info.org/> accessed

12 December 2008.
112 Institution-Building of the United Nations Human Rights Council, HRC Res

5/1, 5th sess, UN Doc A/HRC/RES/5/1 (2007) [38].



be assessed against their human rights obligations. It is particularly welcome
in that it has not come at the loss of mechanisms that enable the Council to
publicly criticise non-cooperative or rights-violating States, for example
through country-specific special procedures and resolutions. The UPR may in
fact work to strengthen these mechanisms, as States may agree to allow special
procedure mandate holders access to their territories, for example, as a part of
their voluntary undertakings following review.113 It is premature, as at
November 2009, less than half way through the first round of UPR, to compre-
hensively assess the worthiness of this new procedure.

(vii) Conclusion on the Human Rights Council If reform of the CHR is
assessed, as Francois Hampson suggests, against the principle that it should
‘do no harm’ to the level of protection of human rights achieved by the
CHR,114 then the preservation of a Council largely similar to its predecessor
is an achievement. If, on the other hand, the yardstick is whether human rights
protection has been improved overall by the reforms or whether the cost of the
reform was warranted, then the outcome is not as clear. The relatively limited
changes resulting from the reform process may not lead to the radical change
in culture that had been hoped for. Early signs suggest that the practice of bloc
voting is persisting, and that country mandates, already partially curtailed, will
continue to be challenged by the many States hostile to the vision of a
confrontational, as well as cooperative, Council. As the key innovation, the
UPR will play a significant role in promoting the reputation of the Council.

On 12 December 2008, at a commemorative session of the Council to
honour the 60th anniversary of the UDHR, Secretary-General Ban Ki Moon
pleaded with UN Members to ‘rise above partisan posturing and regional
divides’, and reminded them that they all shared ‘a responsibility to make the
Council succeed’.115 These comments indicate that the Secretary General does
not consider that the Council’s early years can be termed a success.

The Office of the High Commissioner for Human Rights
The Office of the High Commissioner for Human Rights (‘OHCHR’) is an
umbrella organisation for the coordination and achievement of the human

18 Research handbook on international human rights law

113 See, for example, Report of the Working Group on the Universal Periodic
Review: Bahrain, UN Doc A/HRC/8/19 of 22 May 2008 [11 and 61(3)].

114 Hampson, above n 69, 27.
115 UN press release, ‘Remarks of the UN Secretary-General to the
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the Universal Declaration of Human Rights’, 12 December 2008, at
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rights efforts of the UN system as a whole. Proposals for the establishment of
a body of its kind date back to as early as 1947 but it was not until December
1993 that the OHCHR was finally established.116 Julie Mertus describes the
establishment of the Office as embodying enormous expectations regarding a
new era in the achievement of human rights, where the gap between the
growth of global human rights norms and their enforcement would be
addressed.117

The OHCHR comprises an Executive Office and six functional
branches.118 The role of the OHCHR can be conceived in terms of its internal
aspects, in relation to the UN system itself, and its external aspects, concern-
ing its interaction with other bodies. In relation to supporting the human rights
performance of the UN, the mandate of the OHCHR includes coordinating the
UN’s education and public information programmes, coordinating human
rights promotion and protection activities throughout the UN system, and
strengthening and streamlining UN machinery in the field of human rights.
More broadly, the OHCHR is also charged with providing advisory services
and technical and financial assistance to requesting States and regional organ-
isations for the purpose of supporting their human rights programmes and
actions, engaging in dialogue with governments and generally taking an active
role in removing obstacles to the realisation of human rights and in preventing
the continuation of human rights violations.119

A key activity of the OHCHR is its role in providing technical assistance to
national institutions and regional organisations aimed at the implementation of
international human rights standards. Examples of the practical help provided
by the OHCHR include training judicial officials in the administration of
justice, advising national parliaments in constitutional and legislative reform
and training government officials in preparing State treaty reports and national
human rights plans of action.120 Increasingly important is the OHCHR’s field
presence in conflict and post-conflict States, the first large-scale example of
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which was in Rwanda in the aftermath of the 1994 genocide,121 and its
involvement in supporting the establishment and standards of national human
rights institutions.122

The High Commissioner may engage in public comment regarding specific
human rights crises and the extent to which he or she does so reflects the
strategic approach of the individual High Commissioner in question. Mary
Robinson, former President of Ireland and the second individual to hold the
post of High Commissioner, was noted for her public condemnation of human
rights abuses by States during her tenure, for example in relation to the behav-
iour of Russian soldiers in Chechnya and abuses in the US detention centre in
Guantanamo Bay in Cuba.123 Both Russia and the US subsequently opposed
her candidacy for an extended term.124 Mary Robinson’s term was also
notable for her engagement with the corporate sector regarding its role in the
advancement of human rights.125

With the establishment of the new Human Rights Council, the OHCHR’s
tasks have grown. In supporting the work of the Council, the OHCHR is
responsible for, among other things, maintaining the list of possible candidates
to become special procedure mandate holders and compiling materials form-
ing the basis of assessments under the UPR process. The OHCHR also
provides expertise and assistance to the treaty bodies.

Treaty bodies
The treaty bodies are established under the respective UN human rights treaties.
For example, the Human Rights Committee (‘HRC’) is established under
Article 28 of the ICCPR to fulfil various roles with regard to that treaty. The
exception is the Committee on Economic, Social and Cultural Rights, which
was established by a resolution of ECOSOC,126 rather than the ICESCR itself.

The treaty bodies are made up of independent human rights experts, unlike
the government representatives that populate the Charter bodies. A prospec-
tive Committee member is nominated by a State party to the relevant treaty
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and is elected by the States parties to serve a four-year term, renewable upon
re-election.127 As with most UN bodies, a fair geographic spread should be
reflected in the countries of origin of the members.

The treaty bodies are part-time bodies, and are not paid for their work,
though their expenses are paid. The HRC, for example, sits for three sessions
a year, with each session being three weeks long, preceded by working group
meetings of a subset of the HRC for one week. The part-time nature of the
bodies is problematic, as it has led to backlogs in their work.

The decisions of the treaty bodies are not legally binding. However, their
interpretations of their respective treaties have strong persuasive force, as they
represent authoritative interpretations of legally binding documents.128 The
treaty bodies act as the quasi-judicial arm of the UN human rights machinery.

The treaty bodies have a range of functions, though their functions are not
identical to each other. All treaty bodies monitor their respective treaties by
way of reporting processes, and all are able to issue general comments. Some
treaty bodies are empowered to receive and decide upon individual and inter-
state complaints.

(i) Reporting function A State party to a treaty must submit an initial report
on its record of implementation of the relevant treaty, followed by periodic
reports. The periodicity of reports varies under the different treaties. Under the
Covenants, for example, the periodicity is roughly five years. Exceptionally, a
treaty body may call for an emergency report to receive information on
perceived crisis situations. The CERD Committee uses this procedure most
frequently under its Urgent Action procedure.129

State reports are examined by the treaty body in a dialogue with representa-
tives of the relevant State. The dialogue is not limited to the content of the
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report, as treaty body members often receive information from NGOs regard-
ing human rights concerns that are omitted from a report or which are ‘spun’ in
a pro-government way. At the conclusion of the dialogue, the treaty body will
adopt Concluding Observations on a State, which are like a report card on the
State’s record of implementation of the treaty. The Concluding Observations
will contain comments on positive developments, as well as matters of concern,
and recommendations for future action. Those recommendations are followed
up by a specially appointed treaty body member, and should form the founda-
tion of the State’s next report and dialogue.130

The reporting process allows treaty bodies to gain an overall picture of a
State’s record of implementing a particular treaty, compared with the more
specific and particularised situations they address under complaints processes,
discussed below.

However, the reporting process has been beset by problems. States are often
late with their reports, and/or may submit extremely inadequate reports which
simply whitewash serious human rights issues. It must be noted that proper
reporting is a resource-intensive activity, which can make it difficult for States
which lack relevant technical expertise and resources, especially given the
proliferation of treaty bodies and reporting requirements. In any case, the treaty
bodies lack the time to address reports in a timely manner. Finally, many States
have failed to abide by the recommendations of the treaty bodies.

Due to these issues, the reporting process has undergone renovations,
particularly in the last decade, designed to streamline the process and to
increase effectiveness. For example, treaty bodies now follow up on the imple-
mentation of Concluding Observations within a year, and publicly report on a
State’s progress, or lack thereof. The treaty bodies are also now prepared to
examine the record of a State in the absence of a report in the case of chronic
failure to abide by reporting obligations.131 In recent years there have been
reforms to the reporting process. Reports under the revised reporting proce-
dure now involve two documents: a ‘core document’, which has been
expanded beyond background information to include information relating to
substantive treaty provisions congruent across a number of treaties; and a
‘treaty-specific’ document dealing, as its name implies, with information
specific to a State’s obligations under a particular treaty.132 These reforms are
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designed to harmonise reporting procedures and reduce the reporting burden
on States.

(ii) General Comments All treaty bodies may issue General Comments,
which address matters of relevance to all States parties to a particular treaty.
Most General Comments contain expanded interpretations of particular rights
in a relevant treaty,133 though a General Comment can address any issue of
relevance to the implementation of a particular treaty.134 General Comments
are extremely useful jurisprudential tools.

(iii) Complaints processes Interstate complaints processes and individual
complaints mechanisms exist under some of the treaties, as shown in Table 1.1
below. Those mechanisms marked with an asterisk are not yet in force.

Given the likely tit-for-tat response of a respondent State to an interstate
complaint, it is not surprising that there never has been an interstate complaint
in the UN treaty system.

The respective individual complaints mechanisms, on the other hand, have
been widely utilised, particularly under the Optional Protocol to the ICCPR.
These mechanisms are always optional. If a State does choose to take part, for
example by ratifying the Optional Protocol to the ICCPR, an individual (or a
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133 The General Comments of the treaty bodies may be found via
<http://www2.ohchr.org/english/bodies/treaty/comments.htm> (21 December 2008)

134 For example, treaty bodies have issued General Comments on reporting
guidelines, reservations to treaties, denunciations of treaties, derogations, and guidance
on domestic means of implementing a treaty.

Table 1.1 Complaints processes

Treaty Interstate complaints Individual complaints

ICCPR Yes (Article 41) Yes (Optional Protocol)
ICESCR No Yes (Optional Protocol)*
CERD Yes (Article 11) Yes (Article 14)
CEDAW No Yes (Optional Protocol)
CAT Yes (Article 21) Yes (Article 22)
CRC No No
MWC Yes (Article 76)* Yes (Article 77)*
Disabilities No Yes (Optional Protocol)

Convention
Disappearances Yes (Article 32)* Yes (Article 31)*

Convention



group of individuals) may submit a complaint to the relevant treaty body
regarding an alleged violation of his or her rights under the relevant treaty. It
does not cost anything to have one’s complaint considered by a treaty body.135

The entire procedure is conducted in writing,136 with submissions from the
complainant and the State. The deliberations of the treaty bodies regarding
these complaints are conducted in closed session.137

A complaint must satisfy certain criteria before it will be deemed admissi-
ble.138 There are jurisdictional criteria. First, the complaint must concern an
alleged violation of the rights of a person, rather than be a complaint in the
abstract about an unsatisfactory human rights situation.139 Secondly, the
complaint must relate to events that take place after the date at which the indi-
vidual complaints procedure becomes active for a State.140 Thirdly, the
complaint must relate to a matter within the State’s territory or jurisdiction.141

There are also procedural criteria. First, a person cannot simultaneously submit
a complaint to another comparable complaints procedure, such as an individual
complaints procedure under a regional human rights treaty.142 Secondly, a
person must exhaust all available effective domestic remedies before a treaty
body will address his or her complaint.143 Finally, there are substantive admis-
sibility criteria. The complaint must prima facie relate to an alleged violation of
the provisions of the relevant treaty, rather than a violation of human rights per
se (or no apparent violation of any human right). There also must be sufficient
evidence to sustain a consideration of the merits of the complaint.

If a case is found to be admissible, the treaty body will proceed to consider
the merits of the case.144 Ultimately, the treaty body will issue its views on a
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135 Of course, it may cost to obtain legal assistance to assist one in drafting the
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137 See, eg, Rules of Procedure of the Human Rights Committee, UN Doc
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case, and decide on available evidence whether a violation (or violations) has
arisen, or whether no violation has taken place. If a violation is found, reme-
dial measures will be recommended to the State. The treaty body will then
follow up on whether a State has in fact adopted those remedial measures, or
whether the State has failed to satisfactorily address the violation.

Occasionally, a treaty body will issue a request for interim measures to a
State, in situations where a complainant may be in danger of irreparable
damage to his or her rights. For example, such measures may be requested in
respect of a prisoner on death row who is complaining about the fairness of her
trial which resulted in the death sentence: obviously the execution of the
person while a treaty body is considering the complaint would make it impos-
sible to vindicate that person’s rights if a violation is ultimately found. The
treaty bodies have been particularly affronted when States fail to abide by
requests for interim measures.145

The individual complaints processes serve the valuable function of provid-
ing an international avenue for the vindication of an individual’s rights, in the
absence of an effective domestic remedy. The quality of some of the decisions
may be questioned, with the reasoning on occasion being quite sparse,
compared with, for example, the decisions of the regional courts in Europe and
the Americas.146 On the other hand, some decisions contain excellent and
groundbreaking reasoning.147 The process itself is reasonably functional, with
most merits decisions now being rendered within a few years of submission.
The worst aspect of the process is probably the record of State compliance,
discussed below in the context of human rights enforcement. However, even
in the absence of consistent State compliance, the views are enormously
important as global jurisprudential resources. That is, a decision with regard to
State X on a particular issue can impact on later decisions on that same issue
in regard to other States, whether at the international, regional or domestic
level, regardless of the response of State X.

The United Nations and human rights 25

145 See, eg, Piandong et al v Philippines UN Doc CCPR/C/70/D/869 (1999) and
Ahani v Canada UN Doc CCPR/C/80/D/1051 (2002). See also General Comment 33,
above n 128, [19].

146 See, for an example of a poor decision in the opinion of the authors, in that
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(iv) Miscellaneous processes Some of the treaties also contain other
miscellaneous processes to assist in the implementation of State treaty obliga-
tions. Article 29 of CEDAW, Article 30 of CAT and Article 92 of the MWC
create mechanisms for the resolution of inter-State disputes concerning the
interpretation or application of those treaties. Under Article 20 of CAT and
Articles 8–10 of the Optional Protocol to CEDAW, the CAT and CEDAW
Committees are empowered to initiate and conduct inquiries and report
urgently where they receive reliable information regarding grave or systematic
violations by a State party. While the procedure is confidential, the relevant
Committee may decide to include an account of its proceedings in its annual
report. The consent of the relevant State party is not required for either the
CEDAW or CAT Committees to proceed with an inquiry, though State parties
may opt out of either inquiry procedure by making a declaration that they do
not recognise the relevant competency of the Committee(s). Finally, the
Optional Protocol to CAT provides for the establishment of complementary
international and national procedures for regular visits to places of detention,
in order to prevent the practice of torture and other ill-treatment in such places.

4 Global enforcement of human rights

A ‘Naming and shaming’
None of the human rights institutions discussed above are able to make legally
binding decisions, unlike, for example, the regional human rights courts. Their
powers of ‘enforcement’ lie in the process of naming and shaming a State that
is engaged in human rights abuses. States are named in the public reports of
the treaty bodies, and some ‘shame’ is attached to their adverse findings.148

States are exposed to more pronounced shame in country resolutions by their
peers in the political bodies such as the former CHR and the Council, or in
reports to those bodies from Special Rapporteurs.

No government enjoys being the subject of such shaming processes, and
even the most powerful States will lobby to avoid such consequences. For
example, China lobbied fiercely (and successfully) for many years to avoid a
country resolution against it in the CHR.149 It would not have lobbied so hard
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if condemnation was meaningless.150 Beyond embarrassment, shaming can
have real consequences for a government. The shaming of a government can
galvanise and lend credibility to domestic opposition groups. Shaming can
prompt further pressure from other States, public protests, the media, and
NGOs.151 In extreme cases, allies of a shamed government can find them-
selves the target of secondary pressure to ‘do something’ about the shamed
State, placing extreme strain on the relevant alliance. Certain non-State actors,
such as corporations that invest in a delinquent State, might be pressured to
remove their investments, or to not invest in the first place.152 While shaming
may not, in many circumstances, lead to immediate changes in behaviour by
target States, it can have a long-term corrosive effect on a delinquent govern-
ment, playing a role in a government’s change in behaviour or ultimate
demise.153 Finally, shaming can prompt individual States, or groups of States,
or even the international community as a whole, to threaten or adopt stronger
measures against a State. These stronger measures are, however, not without
problems, and are discussed below.

Nevertheless, shaming is a weak sanction. Most obviously, it has been
conspicuously unsuccessful in motivating prompt changes in behaviour by
delinquent States. Certainly, the effects of shame can be blunted in the States
governed by the most incorrigible human rights violators. Shaming has less
capacity to galvanise local opposition if that opposition is totally suppressed and
the media censored, as for example in Myanmar. Indeed, there is little empirical
evidence on the effects of shaming. A recent empirical study concluded that
shaming may prompt governments to enact legislation to ‘officially’ grant
greater political rights, but that it may also prompt, at least in the short run, an
increase in the perpetration of more ‘unofficial’ acts of political terror.154 The
study made no conclusions on the longer-term effects of persistent shaming.155
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A further problem is that the application of the sanction of shame by the
UN political bodies, such as the former CHR and the Human Rights Council,
is inconsistent and biased: political alliances and hostilities play an unfortu-
nately prominent role in the selection of targets for condemnation. Indeed, the
mechanism of shaming is under some threat within the Council, with a number
of States eager to lessen the number of country resolutions and special proce-
dures. As noted above, Israel has received a disproportionate amount of criti-
cism from the UN political bodies due to the number of States that are openly
hostile to that country for reasons that extend beyond the realm of human
rights.156 On the other hand, China was able to lobby to avoid the passage of
a country resolution in the CHR; its human rights record suggests that it did
not deserve to be able to do so. Indeed, it is perhaps the lack of condemnation
by the political bodies, which results in the de facto exoneration of States that
is of more concern than the instances of condemnation. Even if the latter may
often be motivated, or partially motivated, by political point scoring, the situ-
ations condemned normally involve serious human rights abuses.157

B Diplomatic and economic sanctions
While shaming is the most common form of international enforcement of
human rights, the most serious human rights situations can prompt stronger
unilateral and multilateral sanctions. Stronger sanctions may involve the
cessation of diplomatic relations between a State and the target State. A State
may be expelled or suspended from a particular organisation, such as the
UN158 or the Commonwealth group of nations.159 Such actions are not prob-
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Doc S/11543. The resolution was defeated by the vetoes of the US, France and the UK:
UN SCOR, 1808th meeting, 30 October 1974.

159 Although a State cannot be expelled from the Commonwealth of Nations, it
can be suspended from membership. Examples include the suspension of Zimbabwe in
2002 over electoral concerns; Fiji in 2006 over concerns regarding its military coup;
and Pakistan in 2007 for failing to lift emergency rule.



lem-free. The cessation of diplomatic relations diminishes the influence that a
sanctioning State (or States) has over the target State. If most States take this
option, a State may be effectively isolated, such as North Korea, which might
reduce the likelihood of it responding to calls for behaviour change from other
States.160 On the other hand, the application of human rights conditions for
membership in certain organisations, especially those with great material
benefits like the European Union (‘EU’), might constitute a powerful incen-
tive for reform in applicant States.161

Moving up in the scale of consequence, economic sanctions may be imposed
unilaterally, or by groups of States, in response to another State’s human rights
abuses.162 For example, the US and the EU have imposed economic sanctions
on Myanmar in response to its appalling human rights record.163 Multilateral
economic sanctions, especially those mandated by the Security Council, are of
course more effective in squeezing the economy of a State, as they deprive the
State of alternative trading partners. However, economic sanctions are deeply
problematic from a human rights point of view, as they can lead to grave suffer-
ing on the part of innocent target populations if a recalcitrant government refuses
to cave in to the demands of the sanctioners.164

Concerns regarding effects on innocent parties have led to ‘smart sanc-
tions’, which are designed to harm culpable leaders rather than innocent popu-
lations, in the form of asset freezes, travel bans, and bans on strategic
commodities such as arms. However, one study of sanctions imposed between
1990 and 2001 indicates that smart sanctions are not as effective as compre-
hensive sanctions at achieving their aim;165 nor are such sanctions free of
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160 See Goodman and Jinks, above n 155, 669.
161 For example, it has been argued that the promise of material benefits by the

EU can be effective in prompting democratic developments in applicant States,
provided the costs to the target government are not too great: Frank Schimmelfennig,
Stefan Engert and Heiko Knobel, ‘Costs, Commitment and Compliance: The Impact of
EU Democratic Conditionality on Latvia, Slovakia and Turkey’ (2003) 41(3) Journal
of Common Market Studies 495–518.

162 Generally, economic sanctions, in the form of a refusal to trade with a partic-
ular State, are legal in general international law, though they are illegal under certain
international law treaties outside the human rights arena, such as World Trade
Organization agreements. See Carlos Manuel Vázquez, ‘Trade sanctions and human
rights – past, present, and future’ (2003) 6 Journal of International Economic Law 797.

163 See Michael Ewing-Chow, ‘First do no harm: Trade sanctions and human
rights’ (2007) 5 Northwestern Journal of International Human Rights 153.

164 See Committee on Economic, Social and Cultural Rights, ‘The relationship
between economic sanctions and respect for economic, social and cultural rights’,
General Comment 8: E/C.12/1997/8, 12 December 1997. See also John Mueller and
Karl Mueller, ‘Sanctions of Mass Destruction’ (1999) 78(3) Foreign Affairs 43.

165 See David Cortright and George A Lopez, ‘Introduction: Assessing Smart



social consequences.166 Indeed, the overall success rate of sanctions regimes
is low.167 On the other hand, economic sanctions probably played a large role
in the eventual conformity of South Africa and Serbia-Montenegro with inter-
national demands regarding human rights.168

C Military force
The most extreme sanction is of course the use of military force to, for exam-
ple, replace a delinquent government. Military intervention for the purposes of
stopping human rights abuses is labelled ‘humanitarian intervention’. The
Security Council is able to authorise the use of military force under Chapter
VII of the UN Charter in order to respond to threats to international peace and
security.169 Large-scale human rights abuses have triggered such action
against Iraq in 1991 (regarding the establishment of a safe haven for Kurds),
Somalia in 1992–93, and Haiti in 1994.170 The Security Council has also
authorised humanitarian intervention by regional organisations, such as that of
the Economic Community of West African States (‘ECOWAS’) in Liberia in
1990 and Sierra Leone in 1998.171
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Sanctions’, in David Cortright and George A Lopez (eds) Smart Sanctions: Targeting
Economic Statecraft (Rowman and Littlefield Publishers, New York, 2002) 8.

166 Ibid 6.
167 See Peter Wallensteen, ‘A century of economic sanctions: a field revisited’,

Uppsala Peace Research Paper No 1, Department of Peace and Conflict Research,
Uppsala University, Sweden, 2000, available at <http://www.pcr.uu.se/pcr_doc/uprp/
UPRP_No_1.pdf> (14 December 2008). See also Gary Hufbauer et al, Economic
Sanctions Reconsidered: History and Current Policy (Institute for International
Economics, 2nd ed, 1990).

168 On South Africa, see Ewing-Chow, above n 163, 174–6. On Serbia, see
Charles J Kacsur, ‘Economic Sanctions Targeting Yugoslavia: An Effective National
Security Strategy Component’, Storming Media, 22 January 2003.

169 UN Charter, Articles 39 and 42.
170 See generally Ruth Gordon, ‘Intervention by the United Nations: Iraq,

Somalia and Haiti’ (1996) 31 Texas International Law Journal 43. Whilst many other
armed operations have been authorised, they have involved peacekeeping missions,
conducted with the consent of the recognised government of the territory in question.

171 See generally Thomas M Franck, Recourse to Force: State Action against
Threats and Armed Attacks (Cambridge University Press, Cambridge, 2002) 155–62.
According to Article 53 of the Charter, regional organisations must not take enforce-
ment action without Council authorisation. In both cases however the military opera-
tions initiated by ECOWAS were retrospectively approved in the form of
‘commending’ resolutions by the Council (Liberia: Presidential Statement of the
United Nations Security Council, S/22133 of 22 January 1991; Security Council reso-
lution S/RES/788 of 19 November 1992. Sierra Leone: Security Council resolution
S/RES/1270 of 22 October 1999) and the subsequent deployment of UN observer
missions operating in partnership with the regional interventions. Franck, 155–62, has
argued that the response of the Security Council to the ECOWAS interventions 



There are numerous problems in relying on the Security Council to autho-
rise force to overthrow the most tyrannical governments. Most obviously,
political will may be lacking amongst Security Council members, or one of the
five permanent members (US, UK, France, Russia and China) may exercise its
power to veto such a resolution. As with the Human Rights Council, political
considerations inevitably influence the Security Council.172 The persistence of
Security Council inaction on numerous occasions, even in the face of extreme
human rights abuses, such as ongoing genocide in the Sudan173 and humani-
tarian catastrophe in Zimbabwe,174 has led to calls for the legalisation of
unilateral humanitarian intervention, that is military force against govern-
ments responsible for gross and persistent human rights abuses without
Security Council authorisation. Such intervention has indeed occurred, for
example by India in Bangladesh in 1971, Tanzania in Uganda in 1979,
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demonstrated the reticent UN system’s increasing propensity to let regional organiza-
tions use force, even absent specific prior Security Council authorization, when that
seemed the only way to respond to impending humanitarian disasters’.

172 Ironically, given Israeli grievances against the General Assembly and the
HRC, Palestinians complain about bias towards Israel in the Security Council, given
Israel’s close relationship with the US. Israel has never been subjected to a Chapter VII
measure of the Security Council, though numerous Chapter VI resolutions (dealing
with the pacific resolution of disputes) have been passed. See ‘Iraq, Israel, and the
United Nations’ (10 October 2002) The Economist.

173 While the Security Council has passed numerous resolutions since 2004
aimed at ending the violence in the Sudan and bringing the perpetrators to justice,
these have been criticised as largely ineffectual, in part due to China’s use of its posi-
tion in the Security Council to weaken their content: see Russell P McAleavey,
‘Pressuring Sudan: The Prospect of an Oil-for-Food Program for Darfur’ (2008) 31
Fordham International Law Journal 1058, 1058–9, 1066–8. Most recently, the
Security Council authorised an African Union/United Nations Hybrid operation in
Darfur (‘UNAMID’) under Chapter VII of the Charter to, among other things, protect
civilians and humanitarian operations: Security Council resolutions S/RES/1769 of
31 July 2007 (establishing UNAMID) and S/RES/1828 of 31 July 2008 (extending
the mandate of UNAMID until 31 July 2009). UNAMID is prospectively the largest
UN peacekeeping operation in history, however its capacities to meet its objectives
are being hampered by, for example, delays in the deployment of troops and other
resources from contributor States: Darfur–UNAMID–Background (2008)
<http://www.un.org/Depts/ dpko/missions/unamid/background.html> at 30 January
2009.

174 For example, on 11 July 2008 a US draft resolution in the Security Council
aimed at imposing targeted sanctions against Zimbabwe was vetoed by China and
Russia: ‘Russia, China Veto UN Sanctions on Mugabe’ ABC News, 12 July 2008 avail-
able at <http://www.abc.net.au/news/stories/2008/07/12/2301839.htm> at 29 January
2009. The draft proposal did not include the use of force, but rather the imposition of
an arms embargo on the country and travel bans and financial freezes on key members
of the government: UN Doc S/2008/447 of 11 July 2008.



Vietnam in Cambodia in 1978,175 and NATO in order to stop ethnic cleansing
in Kosovo in 1999.

However, the orthodox position is that the use of military force is illegal
unless conducted for the purposes of proportionate self-defence (including
collective self-defence) or authorised by the Security Council: unilateral mili-
tary force by one State or a coalition of States is otherwise not legal without
the consent of the target State,176 even if exercised for humanitarian
purposes.177 However, a significant minority of international lawyers argue
that unilateral humanitarian intervention is legal in certain circumstances. We
will not engage in this debate here,178 though we remind readers that the advo-
cacy of the legality of humanitarian intervention equates with the advocacy of
the legality of more instances of international warfare.179

In 2005, the General Assembly confirmed at the World Summit that each
State has a responsibility to protect its population from grave human rights
abuses, notably genocide, war crimes, ethnic cleansing and crimes against
humanity. This responsibility devolved to ‘the international community’,
notably the Security Council, if the relevant State was unwilling or unable to
fulfil that duty.180 The General Assembly did not, however, confirm any duty,
or right, of unilateral humanitarian intervention if the Security Council should
fail to act. An early General Assembly resolution, the ‘Uniting for Peace
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175 See Byron F Burmester, ‘On Humanitarian Intervention: The New World
Order and Wars to Preserve Human Rights’ (1994) Utah Law Review 269, 285–95. The
classification of an intervention as ‘humanitarian’, however, can be problematic. For
example, Vietnam’s intervention was possibly opportunistic and imperialistic, rather
than motivated by a desire to prevent the Khmer Rouge genocide.

176 Military force is exercised with a target State’s consent in, for example, the
case of the deployment of peacekeeping missions.

177 See UN Charter, Articles 2(4) and 2(7).
178 The majority of international law scholars argue against the legality of unilat-

eral humanitarian intervention. For examples against see Ian Brownlie, Principles of
Public International Law (6th ed, Oxford University Press, Oxford, 2003) 710–12;
Antonio Cassese, ‘Ex Iniuria Ius Oritur: Are We Moving Towards International
Legitimation of Forcible Humanitarian Countermeasures in the World Community?’
(1999) 10(1) European Journal of International Law 23–30; Bruno Simma, ‘NATO,
the UN and the Use of Force: Legal Aspects’ (1999) 10(1) European Journal of
International Law 1–40. For examples in favour see Martha Brenfors and Malene
Maxe Peterson, ‘The Legality of Unilateral Humanitarian Intervention – A Defence’
(2000) 69 Nordic Journal of International Law 449–99; Christopher Greenwood,
‘International Law and the NATO Intervention in Kosovo’ (2000) 49 (4) International
and Comparative Law Quarterly 926–34.

179 See generally Burmester, above n 175.
180 General Assembly, 2005 World Summit Outcome, UN Doc. A/60/L.1, 20

September 2005 [139].



Resolution’,181 arguably provides a basis for a positive vote of two-thirds of
the General Assembly to authorise actions to maintain international peace and
security if the Security Council is stymied by a veto.182 The ‘duty to protect’
in the 2005 World Summit provides further support for the argument that the
General Assembly can step up to the plate if the Security Council manifestly
fails to do so. The question of unilateral intervention in the absence of Security
Council action is not explicitly addressed by the World Summit document.
Perhaps it is arguable that a manifest failure by the target State and the inter-
national community to fulfil their responsibility to protect means that a State
or group of States may respond outside the UN framework to redress that dere-
liction of duty.183 Even if such a window for unilateral humanitarian inter-
vention can be identified, unilateral action would only be justified in the cases
of the most extreme human rights abuses, and only after reasonable attempts
at utilising peaceful and multilateral avenues of resolution had failed.184

D Costs of enforcement
It is clear that the enforcement of international human rights law is problem-
atic, and perhaps inevitably so. The ‘costs of enforcement’ against a delin-
quent State are high, while the benefits for an enforcing State are ‘low by
traditional State interest calculations’, such as the protection of reciprocal
interests.185 Existing forms of enforcement can be, depending on the situation,
weak, inconsistently applied, or counter-productive in terms of producing
more harm than good. The consequences of punishing a State in international
human rights law are much less predictable and rational than, for example, the
dynamics of punishing an individual under a State’s domestic law. The
punishment of a State inevitably involves the punishment of innocents within
the State, probably the very human rights victims that the relevant sanction is
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181 Resolution A/RES/377(V), 3 November 1950.
182 The legality of the use of force authorised by the General Assembly under this

procedure and not the Security Council is a matter of debate. However, such an autho-
risation, endorsed by two-thirds of the world community, would have ‘powerful moral
and political support’: International Commission on Intervention and State Sovereignty
(ICISS), ‘The Responsibility to Protect’ (2001), available via <www.iciss.ca/
pdf/Commission-Report.pdf> [6.7]; see also [6.29. 6.30] at 3 March 2009. It must be
noted that it is politically very difficult to gain a 2/3 majority vote in a case where the
Security Council is gridlocked: see ICISS, [6.30].

183 Alicia L Bannon, ‘The Responsibility to Protect: the UN World Summit and
the Question of Unilateralism’, (2006) 115 Yale Law Journal 1157, 1162. See also
ICISS, [6.28].

184 Ibid 1163–5.
185 Harold Hongju Koh, ‘Internalization through Socialization’, (2005) 54 Duke

Law Journal 975, 977.



aimed at protecting. Target populations may also respond in unpredictable
ways, for example, with a nationalistic backlash rather than with a desire that
their government alter its ways.186 These observations are not meant to defend
the current weaknesses in international human rights enforcement so much as
to explain that alternatives are (also) deeply problematic.

E International criminal law
The advent, since the 1990s, of international criminal courts is a promising
development in our view, as they are designed as forums for the prosecution
and punishment of the worst abusers of human rights, without the side effect
of punishing the abusers’ fellow country-people.187 The prosecutorial policy
of the International Criminal Court is to focus on those most responsible for
gross violations of human rights such as key military and civilian leaders
involved in orchestrating and carrying out international crimes. This serves to
balance the systemic nature of egregious human rights abuses and the princi-
ple under international criminal law of individual criminal responsibility. In a
remarkably bold act, the Court issued an indictment in 2009 against the serv-
ing Sudanese President, Omar Al-Bashir, on seven counts of war crimes and
crimes against humanity, the first of its kind against an acting head of State.
On the one hand the indictment marks a significant turning point in the chal-
lenge of impunity of heads of State and other high-ranking political players.
On the other hand, the African Union has opposed the indictment because of
concerns regarding its prospective impact on the peace process in Darfur.188

Whether or not true, this indicates that the indictment of individuals of politi-
cal significance will also generate allegations of a collateral negative impact
on innocent people.189

5 Conclusion
Sixty years on from the adoption of the UDHR, the UN can perhaps be given
a pass mark with regard to its human rights record, but not a high grade. Its
greatest achievements lie in standard-setting, and in the general (if not always
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186 Note, for example, the pro-China rallies held across the world in response to
attacks on the Olympic flame in the lead-up to the Beijing Olympics of 2008. See also
Anna di Robilant, ‘Genealogies of Soft Law’, (2006) 54 American Journal of
Comparative Law 499, 508.

187 See also Chapter 10.
188 ‘African Union Against Indicting Bashir’ Los Angeles Times, (31 January

2009) <http://www.latimes.com/news/nationworld/world/la-fg-sudan31-2009
jan31.0.5070523.story> at 31 January 2009.

189 Of course, international criminal law is beset with its own problems, such as
cumbersome processes and resource limitations.



unanimous) acceptance that human rights are not a sovereign matter but a
matter of genuine international obligation. Another achievement is the
increasing mainstreaming of human rights into international and national insti-
tutions, for example through the work of the OHCHR. Its political institutions
have a mixed record, with successes entailed in the establishment of the
special procedures and failures entailed in the undue focus on political point-
scoring ahead of human rights enforcement. The treaty bodies have generated
impressive and important human rights jurisprudence, but the record of State
compliance with their recommendations is not so impressive. As noted above,
human rights enforcement often fails to alter the behaviour of human rights
abusers, but the solution to this problem is not obvious.

Thus, the main success has been in the normative arena, that is standard-
setting by way of the creation of treaties, and the interpretations thereof from
specialist human rights bodies. It is hoped that the new millennium will usher
in a focus on making existing global norms and UN human rights institutions
more effective and credible.
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2. Economic, social and cultural rights: an
examination of state obligations
Manisuli Ssenyonjo

1 Introduction
Economic, Social and Cultural Rights (‘ESC rights’) are protected in several
international human rights treaties, the most comprehensive of which is the
International Covenant on Economic, Social and Cultural Rights (‘ICESCR’
or the ‘Covenant’).1 On 10 December 2008 the United Nations (‘UN’) General
Assembly adopted the Optional Protocol to the ICESCR,2 which provides the
Committee on Economic, Social and Cultural Rights (‘CESCR’), an expert
body which monitors the implementation of ESC rights under the ICESCR,
with three new roles: (i) to receive and consider individual and group commu-
nications claiming ‘a violation of any of the economic, social and cultural
rights set forth in the Covenant’; (ii) to receive and consider inter-State
communications to the effect that a State party claims that another State party
is ‘not fulfilling its obligations under the Covenant’; and (iii) to conduct an
inquiry in cases where the Committee receives reliable information indicating
‘grave or systematic violations’ by a State party of any ESC rights set forth in
the ICESCR.3

The Optional Protocol will come into force after ratification by the required
number of ten States in accordance with Article 18 of the Optional Protocol.
This will usher in a new era of accountability for violations of ESC rights in
international law and dispel claims that ESC rights under the ICESCR were
not intended to be justiciable.4 This means that, more than ever before, it is
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1 Opened for signature 16 December 1966, 993 UNTS 3 (entered into force
3 January 1976).

2 See the Optional Protocol to the International Covenant on Economic, Social
and Cultural Rights, GA Res A/RES/63/117 (10 December 2008). For a discussion of
the Optional Protocol see L Chenwi, ‘Correcting the Historical Asymmetry between
Rights: The Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights (2009) 9 African Human Rights Law Journal 23 and Tara J Melish,
‘Introductory Note to the Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights’ (2009) 48 International Legal Materials 256.

3 Articles 1, 2, 10, and 11 ICESCR Protocol.
4 See M Dennis and D Stewart, ‘Justiciability of Economic, Social and Cultural



pertinent to examine the nature and scope of State obligations under the
ICESCR for which States could be held accountable under the Optional
Protocol, in light of the current state of international law, in order to provide a
clear understanding of the obligations contained in the Covenant.

ESC rights include the rights to work and to just and favourable conditions
of work; to rest and leisure; to form and join trade unions and to strike; to
social security; to protection of the family, mothers and children; to an
adequate standard of living, including adequate food, clothing and housing; to
the highest attainable standard of physical and mental health; to education and
to participate in cultural life and enjoy the benefits of scientific progress.5 The
effective respect, protection, and fulfilment of these rights is an important –
and under-explored – component of international human rights. This is despite
the fact that the Universal Declaration of Human Rights (‘UDHR’)6 recog-
nised two sets of human rights: civil and political rights, as well as ESC rights.
In transforming the provisions of the UDHR into legally binding obligations,
the UN adopted two separate but interdependent covenants: the International
Covenant on Civil and Political Rights (‘ICCPR’)7 and the ICESCR. As of
March 2009, there were 160 States parties to the ICESCR compared with 164
States parties to the ICCPR. The two covenants, along with the UDHR, consti-
tute the core of the international human rights law.

This chapter examines three aspects of ESC rights divided into three
sections – namely general State obligations (Section 2); extraterritorial appli-
cation of ESC rights (Section 3); and non-derogability of ESC rights (Section
4) – with a particular focus on the ICESCR because the Covenant deals with
this category of rights more comprehensively than other existing human rights
instruments. The chapter specifically deals with the following questions. First,
what are the obligations of States parties to the ICESCR under Article 2(1)
ICESCR? Secondly, are States parties’ human rights obligations arising under
the ICESCR limited to individuals and groups within a State’s territory, or can
a State be liable for the acts and omissions of its agents which produce nega-
tive effects on the progressive enjoyment of ESC rights or are undertaken
beyond national territory (for example, to those individuals and groups who
are not within the State’s territory but who are subject to a State’s jurisdic-
tion)? Thirdly, does the ICESCR apply fully in the time of armed conflict, war
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Rights: Should There be an International Complaints Mechanism to Adjudicate the
Rights to Food, Water, Housing and Health?’ (2004) 98 American Journal of
International Law 462.

5 Articles 6–15 ICESCR.
6 GA Res 217A (III), UN Doc A/810, 71 (1948).
7 Opened for signature 16 December 1966, 999 UNTS 171 (entered into force

23 March 1976).



or other public emergency? Apart from the first issue, which has been included
to provide a general overview to the Covenant, the other issues have been
selected because, despite their significance, they are not specifically addressed
in the Covenant and few studies have explored them in relation to ESC rights.

This chapter aims to demonstrate that the ICESCR lays down clear human
rights legal obligations for States parties, noting that, while the Covenant
provides for ‘progressive realisation’ and acknowledges the constraints due to
the limits of ‘available resources’, it also imposes various obligations which
are of immediate effect (for example, the obligation to take steps, and to elim-
inate discrimination in the enjoyment of ESC rights). It notes that the increase
in domestic case law on ESC rights clearly indicates that violations of ESC
rights are justiciable, and States should ensure their justiciability in practice at
a national level. At the international level, the adoption of an Optional
Protocol to the ICESCR by the General Assembly on 10 December 2008
providing for individual and group communications, inter-State communica-
tions and an inquiry procedure in cases of grave or systematic violations of any
ESC rights was long overdue.8

Further, this chapter argues that every State party to the ICESCR can be
found to be in violation of its obligations under the ICESCR for actions taken
by it extraterritorially, in relation to anyone within the power, effective control
or authority of that State, as well as within an area over which that State exer-
cises effective overall control.

Finally, this chapter notes that the absence of a clause allowing derogation
in times of public emergency in the ICESCR indicates that the Covenant
generally continues to apply in time of armed conflict, war or other public
emergency, and, at the least, States cannot derogate from the Covenant’s mini-
mum core obligations.

A clarification of the above aspects may provide an incentive for States to
take their human rights obligations under the Covenant more seriously. It may
also help to develop the necessary political will among states parties to the
ICESCR required for the signature and ratification by States of the Optional
Protocol to strengthen an international legal framework of accountability for
violations of ESC rights, whether within or outside a State’s borders and
regardless of whether it is during peacetime or in time of armed conflict, war
or other public emergency. Such a development would strengthen the interna-
tional legal protection of ESC rights and assist States in complying with their
international human rights legal obligations.
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2 State human rights obligations under Article 2(1) ICESCR
In this section, specific human rights obligations of States parties to the
ICESCR arising from Article 2(1) ICESCR are examined since these directly
inform all of the substantive rights protected in Articles 6 to 15 ICESCR.
Article 2(1) ICESCR is fundamental to the Covenant since it is the general
legal ‘obligation’ provision.9 Under Article 2(1) ICESCR:

Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation, especially economic and techni-
cal, to the maximum of its available resources, with a view to achieving progres-
sively the full realisation of the rights recognised in the present Covenant by all
appropriate means, including particularly the adoption of legislative measures.

It is noteworthy that, although some States have made reservations and decla-
rations to the Covenant, none has ever made a reservation or declaration in
respect of Article 2(1) ICESCR.10 It has to be borne in mind that since the
Covenant is an international treaty, the human rights obligations undertaken
by States under it, and consequently by the international community, must be
performed in good faith (pacta sunt servanda).11 Moreover, the Covenant as a
human rights treaty must generally be ‘interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context
and in light of its object and purpose’.12 Interpretation can be supplemented by
recourse to the preparatory work (travaux préparatoires) of the Covenant to
confirm the meaning of the treaty provisions or to determine it where the ordi-
nary meaning leaves the meaning ‘ambiguous or obscure’ or ‘manifestly
absurd or unreasonable’.13
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9 M Craven, The International Covenant on Economic, Social and Cultural
Rights: A Perspective on its Development (Clarendon Press, Oxford, 1995) 106–52.

10 See http://www2.ohchr.org/english/bodies/ratification/3.htm#reservations at
5 December 2008. For a discussion see M Ssenyonjo, ‘State Reservations to the
ICESCR: A Critique of Selected Reservations’ (2008) 26 Netherlands Quarterly of
Human Rights 315.

11 Vienna Convention on the Law of Treaties, opened for signature 23 May
1969, 1155 UNTS 331 (entered into force 27 January 1980) (‘VCLT’). Article 26
VCLT provides: ‘Every treaty in force is binding upon the parties to the treaty and must
be performed by them in good faith.’ See also ‘Report of the ILC to the General
Assembly’ [1966] II Year Book of the International Law Commission 175, 211.

12 Article 31 VCLT; Golder v United Kingdom [1975] 18 Eur Ct HR (ser A) 14.
13 Article 32 VCLT. For a discussion of treaty interpretation, see A Aust,

Modern Treaty Law and Practice (Cambridge University Press, Cambridge, 2nd ed,
2007) 230–55. The ICJ recognised these principles as embodying customary interna-
tional law (‘CIL’) in Territorial Dispute (Libyan Arab Jamahariya/Chad) [1994] ICJ
Rep [41].



Thus, in interpreting human rights obligations arising from human rights
treaties, including the ICESCR, it is useful to look to the ‘ordinary meaning’
by referring to the text. This must be done in the ‘context’ of a treaty, which
includes the treaty’s text, including its preamble and annexes.14 The
Covenant’s preamble and many other human rights instruments reiterate the
indivisibility of ESC rights and civil and political rights.15 Treaty terms (of the
Covenant) must be interpreted in the light of the Covenant’s ‘object and
purpose’, which like that of other human rights instruments is the ‘effective
protection of human rights’ of individuals and groups. Effectiveness demands
that treaty provisions be given full effect and that treaty monitoring bodies (in
the context of the Covenant, the CESCR) adopt an ‘evolutionary’ view of
human rights instruments as expanding in scope over time.16 It is in this
context that Article 2(1) ICESCR is examined below.

It has been observed that ‘[r]elative to Article 2 of the ICCPR, Article 2 of
the ICESCR is weak with respect to implementation’.17 Hence Craven
expressed the position as follows:

Article 2(1) itself is somewhat confused and unsatisfactory provision. The combination
of convoluted phraseology and numerous qualifying sub-clauses seems to defy any real
sense of obligation. Indeed it has been read by some as giving States an almost total
freedom of choice and action as to how the rights should be implemented.18
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14 Article 31(2) VCLR.
15 Preamble [4] ICESCR recognises that, ‘in accordance with the Universal

Declaration of Human Rights, the ideal of free human beings enjoying freedom from
fear and want can only be achieved if conditions are created whereby everyone may
enjoy his economic, social and cultural rights, as well as his civil and political rights’.

16 By way of analogy, the Inter-American Court of Human Rights (‘IACtHR’)
has stated in The Right to Information on Consular Assistance in the Framework of the
Guarantees of Due Process of Law, Advisory Opinion No OC-16/99, 16 (ser A) (1
October 1999) [114]: ‘Both this Court, in the Advisory Opinion on the Interpretation
of the American Declaration of the Rights and Duties of Man, Advisory Opinion No
OC-10/89, 10 (ser A) (14 July 1989) [43], and the European Court of Human Rights,
in Tyrer v United Kingdom [1978] 26 (ser A) 15, [31]; Marckx v Belgium [1979] 31
(ser A) 19 [41]; Loizidou v Turkey (Preliminary Objections) [1995] 310 (ser A) 26,
[71], among others, have held that human rights treaties are living instruments whose
interpretation must consider the changes over time and present-day conditions.’

17 H Steiner and P Alston, International Human Rights in Context: Law,
Politics, Morals – Text and Materials (Oxford University Press, Oxford, 2nd ed, 2000)
275. For analysis of Article 2(1) ICCPR, see D Harris, ‘The International Covenant on
Civil and Political Rights and the United Kingdom: An Introduction’ in D Harris and
S Joseph (eds) The International Covenant on Civil and Political Rights and United
Kingdom Law (Clarendon Press, Oxford, 1995) 1–8; M Nowak, UN Covenant on Civil
and Political Rights: CCPR Commentary (N P Engel, Kehl, 2nd ed, 2005) 37–42.

18 M Craven, ‘The Justiciability of Economic, Social and Cultural Rights’ in



The language of Article 2(1) ICESCR is clearly wide and full of caveats and
any assessment of whether a State has complied with or infringed its general
obligation to ‘take steps to the maximum of its available resources, with a
view to achieving progressively the full realisation of the rights recognised in
the Covenant’ of a particular individual is a complex matter.19 For example,
in the context of individual and collective communications such difficulty
arises when deciding whether a particular State’s resources were such that it
should have provided a petitioner with a doctor/hospital treatment (in the
context of the right to health)20 or with a teacher/school (in the context of the
right to education).

However, the nature and scope of the States parties’ obligations under the
Covenant, including the provisions of Article 2(1) ICESCR above, and the
nature and scope of violations of ESC rights and appropriate responses and
remedies have been examined by groups of experts in international law who
adopted the Limburg Principles on the Implementation of the ICESCR21 in
1986 and the Maastricht Guidelines on Violations of Economic Social and
Cultural Rights22 in 1997. Although the Limburg Principles and Maastricht
Guidelines are not legally binding per se, they may arguably provide ‘a
subsidiary means’ for the interpretation of the Covenant as ‘teachings of the
most highly qualified publicists of the various nations’ under Article 38(1)(d)
of the Statute of the International Court of Justice. Moreover the participants
who adopted the Limburg Principles believed that they ‘reflect[ed] the present
state of international law, with the exception of certain recommendations indi-
cated by the use of the verb “should” instead of “shall”’.23 The participants
who adopted the Maastricht Guidelines considered them to ‘reflect the evolu-
tion of international law since 1986’.24
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R Burchill, D Harris and A Owers (eds) Economic, Social and Cultural Rights: Their
Implementation in United Kingdom Law (University of Nottingham Human Rights
Law Centre, Nottingham, 1999) 1, 5 (footnotes omitted).

19 D Harris, ‘Comments’ in F Coomans and F Van Hoof (eds) The Right to
Complain about Economic, Social and Cultural Rights (SIM Special No 18, Utrecht,
1995) 103.

20 Ibid.
21 UN Doc E/CN.4/1987/17, Annex (1987) (‘Limburg Principles’). The 29

participants who adopted the Limburg Principles came from various States and inter-
national organisations.

22 (1998) 20 Human Rights Quarterly 691 (‘Maastricht Guidelines’). The
Maastricht Guidelines were adopted by a group of more than thirty experts. For a
commentary on these guidelines see E Dankwa, C Flinterman and S Leckie,
‘Commentary to the Maastricht Guidelines on Violations of Economic, Social and
Cultural Rights’ (1998) 20 Human Rights Quarterly 705.

23 Limburg Principles, above n 21, Introduction [4].
24 Maastricht Guidelines, above n 22, Introduction.



The CESCR has also, in numerous General Comments and Statements,
spelt out the content of State obligations and individual/group rights under the
Covenant. By May 2009, the Committee had adopted 20 General Comments,
13 of which related to substantive rights while 7 dealt with other aspects of the
Covenant.25 In addition the Committee had issued 16 Statements on several
key issues relevant to ESC rights including, for example, poverty, globalisa-
tion, intellectual property and the world food crisis.26 While General
Comments and Statements are not legally binding, they can have a persuasive
effect, setting out interpretive positions around which State practice may unite.
No State has ever raised any formal objections to the General Comments or
Statements, apparently suggesting wide acceptance of the Committee’s
Comments and Statements by States.

Having established the framework within which the Covenant should be
interpreted, it is now useful to establish what human rights obligations arise
from Article 2(1) ICESCR, taking into account the Covenant’s object and
purpose, the ordinary meaning, the preparatory work and relevant practice.27

Adopting this approach, the following obligations arise from Article 2(1)
ICESCR.

A Obligation to ‘take steps . . . by all appropriate means’
Under Article 2(1) ICESCR, States28 undertake to ‘take steps . . . by all appro-
priate means, including particularly the adoption of legislative measures’
towards the full realisation of the rights guaranteed under the Covenant. The
scope of this obligation was clarified by the CESCR in 1990 in General
Comment 3 on the nature of States parties’ obligations.29 The Committee
noted in [1] and [2] of General Comment 3 that Article 2 ICESCR imposes on
the State ‘obligations of conduct and obligations of result’ and that, while the
Covenant provides for progressive realisation and acknowledges the
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25 CESCR General Comments are available online: http://www2.ohchr.org/
english/bodies/cescr/comments.htm at 5 December 2008.

26 Statements of the Committee are available online: http://www2.ohchr.org/
english/bodies/cescr/statements.htm at 5 December 2008.

27 Articles 31 and 32 VCLT.
28 The obligations of the Covenant in general and Article 2 ICESCR in particu-

lar are binding on every State party as a whole. All branches of government (executive,
legislative and judicial), and other public or governmental authorities, at whatever level
– national, regional or local – are in a position to engage the responsibility of the State
party. The Human Rights Committee (‘HRC’) has taken a similar view with respect to
the ICCPR. See HRC, General Comment 31[80]: Nature of the General Legal
Obligation on States Parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add.13 (26
May 2004) [4].

29 UN Doc E/1991/23 (1991) Annex III, 86.



constraints due to the limits of available resources, it also imposes various
obligations which are of immediate effect. One of these is the ‘undertaking to
guarantee’ that relevant rights ‘will be exercised without discrimination’; and
the other is the undertaking in Article 2(1) ICESCR ‘to take steps’.

General Comment 3 indicates that Article 2(1) imposes an ‘obligation of
conduct’30 (that is, action – active or passive – to follow, or abstain from, a
given conduct to realise the enjoyment of a particular right) to begin to take
steps immediately in a manner which constantly and consistently advances
towards the full realisation of ESC rights. The obligation to ‘take steps’ is not
qualified or limited by other considerations.31 A failure to comply with this
obligation cannot be justified by reference to social, cultural or economic
considerations within the State.32

In addition, Article 2(1) ICESCR obliges a State to continue taking steps
consistently, without any deliberate regressive action.33 The steps taken
should be geared towards achieving the principal ‘obligation of result’34 (to
achieve specific targets/standards), which is to achieve ‘progressively the full
realisation of the rights guaranteed’ in the Covenant.35 In respect of the right
to primary education, for example, the obligation of conduct could involve the
adoption and implementation of a plan of action to ensure that children are
going to primary schools. The obligation of result requires that children are
learning to read and write.

Significantly, steps towards the goal of full realisation ‘must be taken
within reasonably short time after the Covenant’s entry into force for the
States concerned’ and such steps must be ‘deliberate, concrete and targeted’
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30 Maastricht Guidelines, above n 22, [7]. The obligation of conduct requires
action reasonably calculated to realise the enjoyment of a particular right. In the case
of the right to health, for example, the obligation of conduct could involve the adop-
tion and implementation of a plan of action to reduce maternal mortality.

31 CESCR, General Comment 3: The nature of States parties obligations (Art
2(1)), UN Doc E/1991/23 (14 December 1990) [2]; Limburg Principles, above n 21,
[16], [21].

32 CESCR, Concluding Observations: Iraq, UN Doc E/1998/22 (20 June 1998)
[253], [281].

33 See also Inter-American Commission on Human Rights (‘IACmHR’), Second
Report on the Situation of Human Rights in Peru, IACmHR Doc
OEA/Ser.L/V/II.106/Doc. 59 rev (2 June 2000) Ch VI, [11].

34 Maastricht Guidelines, above n 22, [7]: The obligation of result requires
States to achieve specific targets to satisfy a detailed substantive standard. With respect
to the right to health, for example, the obligation of result requires the reduction of
maternal mortality to levels agreed at the 1994 Cairo International Conference on
Population and Development and the 1995 Beijing Fourth World Conference on
Women.

35 General Comment 3, above n 31, [9].



towards the full realisation of the Covenant rights.36 Some steps that States
parties are required to take are of immediate nature, especially in the case of
negative obligations that largely require non-interference, with limited direct
resource implications. As shown below, the prohibition of discrimination falls
within this category.37 Other steps may be taken over a period of time, being
progressive in nature, especially those requiring largely positive obligations
that may have significant direct resource implications.38 This distinction is
significant in determining State compliance/non-compliance or unwillingness
or inability to comply with the Covenant obligations, as non-compliance or
violation of an obligation can only arise if compliance is due at a particular
point in time.

In general terms, States are required to adopt two types of measures:
legislative and non-legislative measures. Legislative measures include not
only the adoption of new legislation but also the duty to reform, amend and
repeal legislation manifestly inconsistent with the Covenant.39 While the
Covenant does not formally oblige States to incorporate its provisions in
domestic law,40 the Committee has stated:

[I]n many instances legislation is highly desirable and in some cases may even be
indispensable. For example, it may be difficult to combat discrimination effectively
in the absence of a sound legislative foundation for the necessary measures. In fields
such as health, the protection of children and mothers, and education, as well as in
respect of the matters dealt with in Articles 6 to 9, legislation may also be an indis-
pensable element for many purposes.41

Unsurprisingly, in 2005 the Committee, in General Comment 16 on the equal
right of men and women to the enjoyment of all ESC rights, stated that:
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36 CESCR, General Comment 13: The right to education (Art 13), UN Doc
E/C.12/1999/10 (8 December 1999) [43]; General Comment 14: The right to the high-
est attainable standard of health (Art 12), UN Doc E/C.12/2000/4 (11 August 2000)
[30].

37 See below nn 57–8 and accompanying text. See also UN Commission on
Human Rights, The right to education, UN Doc E/CN.4/Res/2002/23 (22 April 2002)
[4(b)].

38 For example, the progressive introduction of free secondary and higher educa-
tion: see Articles 13(2)(b) and (c) ICESCR.

39 See, for example, CESCR, Concluding Observations: Cyprus, UN Doc
E/C.12/1/Add.28 (4 December 1998) [26].

40 CESCR, General Comment 9: The domestic application of the Covenant, UN
Doc E/C.12/1998/2 (3 December 1998) [8].

41 General Comment 3, above n 31, [3].



Failure to adopt, implement, and monitor effects of laws, policies and programmes
to eliminate de jure and de facto discrimination with respect to each of the rights
enumerated in Articles 6 to 15 of the Covenant constitutes a violation of those
rights.42

There is no doubt that legislative measures are indispensable in the protection
of all human rights including ESC rights,43 since a sound legislative founda-
tion provides a firm basis to protect such rights and enforce them in the case
of violations. Legislation is particularly essential to combat de jure discrimi-
nation such as that against women, minorities, children and persons with
disabilities.44 It is in this regard that the Committee on the Elimination of
Discrimination against Women (‘CEDAW Committee’) has urged States with
discriminatory laws against women to accelerate the law review process and
to work effectively with Parliament in ensuring that all discriminatory legisla-
tion is amended or repealed.45

While legislation is essential, it is not enough per se for the realisation of
ESC rights. Therefore, in addition to legislation, other ‘appropriate means’,
such as the provision of judicial or other effective remedies, administrative,
financial, educational or informational campaigns and social measures, must
be undertaken to achieve the intended result. This calls for putting in place
appropriate means of redress, or remedies to any aggrieved individual or
group, and appropriate means of ensuring accountability of States and non-
State actors.46 This entails making ESC rights justiciable at a national level.

B Progressive realisation
As noted above, the steps taken should be geared towards the obligation of
result which is ‘achieving progressively the full realisation’ of the Covenant
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42 CESCR, General Comment 16: The equal right of men and women to the
enjoyment of all economic, social and cultural rights (Art 3), UN Doc. E/C.12/2005/3
(11 August 2005) [41] (emphasis added).

43 See General Comment 3, above n 31, [3]; General Comment 14, above n 36,
[56]: ‘States should consider adopting a framework law to operationalise their right to
health national strategy.’

44 See, for example, CESCR, Concluding Observations: Iraq, UN Doc
E/C.12/1/Add.17 (12 December 1997) [13], [14]; CESCR, Concluding Observations:
Morocco, UN Doc E/C.12/1/Add.55 (1 December 2000) [34], [45] and [47]; CESCR,
General Comment 5: Persons with disabilities, UN Doc E/1995/22 (9 December 1994)
[16].

45 CEDAW Committee, Concluding Observations: Tanzania, UN Doc
CEDAW//C/TZA/CO/6 (18 July 2008) [16], [17] and [55]; CEDAW Committee,
Concluding Observations: Nigeria, UN Doc CEDAW/C/NGA/CO/6 (18 July 2008)
[13], [14] and [44].

46 General Comment 9, above n 40, [2]. See also Chapter 4.



rights. The appropriateness of the steps taken should therefore be examined by
reference to the standard of ‘progressive realisation’. But what is meant by
‘progressive’ realisation? Does the word ‘progressive’ enable the obligations
of States parties ‘to be postponed to an indefinite time in the distant future’ as
argued by Hungary during the preparatory work on the Covenant?47

According to its ordinary meaning, the term ‘progressive’ means ‘moving
forward’48 or ‘advancing by successive stages’49 in a manner that is ‘continu-
ous, increasing, growing, developing, ongoing, intensifying, accelerating,
escalating, gradual, step by step’.50 Thus, States parties are obliged to improve
continuously the conditions of ESC rights, and generally to abstain from
taking regressive measures. This notion of progressive realisation of ESC
rights over a period of time ‘constitutes a recognition of the fact that full real-
isation of all [ESC rights] will generally not be able to be achieved in a short
period of time . . . reflecting the realities of the real world and the difficulties
involved for any country in ensuring full realisation of [ESC rights]’.51

This obligation contrasts with the immediate obligation imposed by Article
2(1) ICCPR that obliges States to ‘respect and ensure’ the substantive rights
under the ICCPR. Despite this, the ‘reality is that the full realisation of civil
and political rights is heavily dependent both on the availability of resources
and the development of the necessary societal structures’.52 As a result States
are required to take positive measures for the realisation of civil and political
rights.53 For example, the right to a fair trial as protected by Article 14(1)
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47 UN Doc A/2910/Add.6 (1955) [9].
48 H W Fowler (ed) The Concise Oxford Dictionary of Current English (Oxford

University Press, Oxford, 1990) 954.
49 E M Kirkpatrick (ed) Chambers Family Dictionary (Chambers, Edinburgh,

1981) 613.
50 P Hanks (ed), The New Oxford Thesaurus of English (Oxford University

Press, Oxford, 2000), 754.
51 General Comment 3, above n 31, [9]. Under the Convention on the Rights of

the Child, opened for signature 18 December 1979, 1249 UNTS 13 (entered into force
3 September 1981) (‘CRC’), which includes ESC rights and corresponding State oblig-
ations, there is no reference to the qualifying clause ‘progressive realisation’. Thus, its
obligations arise immediately, although implementation is qualified by the phrase
‘within their means’.

52 P Alston and G Quinn, ‘The Nature and Scope of States Parties’ Obligations
under the International Covenant on Economic, Social and Cultural Rights’ (1987) 9
Human Rights Quarterly, 156, 172. See also H Steiner, ‘International Protection of
Human Rights’ in M D Evans (ed) International Law (Oxford University Press,
Oxford, 2003) 757.

53 See A Mowbray, The Development of Positive Obligations under the
European Convention on Human Rights by the European Court of Human Rights (Hart
Publishing, Oxford, 2004).



ICCPR and Article 6 of the European Convention on Human Rights
(‘ECHR’)54 encompasses the right of access to a court in cases of determina-
tion of criminal charges and rights and obligations in a suit at law,55 and the
provision of free legal aid if this is ‘indispensable for an effective access to
court’, for example for individuals who do not have sufficient means to pay
for it.56 Accordingly fair trial necessitates the provision of independent and
accessible organs of justice.

Since the obligation upon States under Article 2(1) ICESCR is the progres-
sive achievement of ESC rights, it might be argued that to demand their imme-
diate implementation is not required by the ICESCR. Two responses are
essential here. First, some rights under the ICESCR give rise to obligations of
immediate effect. One example is the right to be free from discrimination in
the enjoyment of all ESC rights. The Committee has stated:

The prohibition against discrimination enshrined in Article 2(2) of the Covenant is
subject to neither progressive realisation nor the availability of resources; it applies
fully and immediately to all aspects of education and encompasses all internation-
ally prohibited grounds of discrimination.57

Thus, a State cannot argue that it is providing primary education or primary
health care to boys immediately but will extend it to girls progressively.
Similarly, the argument that a State is paying women less than men for work
of equal value until resources are available would not be acceptable since the
right of women to an equal salary for equal work should be implemented
immediately.58

Another example is that every substantive ICESCR right has a minimum
core content which gives rise to minimum core entitlements to individuals and
groups and corresponding minimum core State obligations of immediate
effect.59 On the latter, the CESCR has found that, with regard to every
substantive ICESCR right, there is:
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54 Convention for the Protection of Human Rights and Fundamental Freedoms,
opened for signature 4 November 1950, 213 UNTS 222 (entered into force 3
September1953).

55 HRC, General Comment 32: Right to Equality before Courts and Tribunals
and to a Fair Trial (Art 14), UN Doc CCPR/C/GC/32 (23 August 2007) [9]; Golder v
United Kingdom [1975] 18 Eur Ct HR (ser A) 14, [34], [35].

56 Airey v Ireland (1979) 32 (ser A) [26]; General Comment 3, above n 31, [10].
57 General Comment 13, above n 36, [31]. See also UN Commission on Human

Rights, above n 37, [4(b)].
58 See Article 7(a)(i) ICESCR.
59 For a discussion of minimum core obligations, see generally A Chapman and

S Russell (eds) Core Obligations: Building a Framework for Economic, Social and
Cultural Rights (Intersentia, Antwerp, 2002).



[A] minimum core obligation to ensure the satisfaction of, at the very least, mini-
mum essential levels of each of the rights is incumbent upon every State party.
Thus, for example, a State party in which any significant number of individuals is
deprived of essential foodstuffs, of essential primary health care, of basic shelter
and housing, or of the most basic forms of education is, prima facie, failing to
discharge its obligations under the Covenant.60

The Committee has identified minimum core obligations in several General
Comments,61 and held that a State party cannot, under any circumstances
whatsoever, justify its non-compliance with these core obligations, which are
‘non-derogable’.62 Otherwise the ICESCR would be largely deprived of its
raison d’être.

Second, the CESCR has explained that Article 2 ICESCR ‘imposes an
obligation to move as expeditiously and effectively as possible’ towards the
Covenant’s goal of full realisation of the substantive rights under the
Covenant.63 However the Committee has not specified how ‘expeditiously and
effectively’ a State should act in achieving the full realisation of all ESC
rights. Nonetheless, the Committee has established in several General
Comments64 that the full realisation of ESC rights, like other human rights,
imposes three types or levels of multi-layered State obligations: the obliga-
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60 General Comment 3, above n 31, [10].
61 See for example CESCR, General Comment No 11: Plans of Action for

primary education (Art 14), UN Doc E/C.12/1999/4 (10 May 1999) [17]; General
Comment 13, above n 36, [57]; General Comment 14, above n 36, [43]; General
Comment 15: The right to water (Arts 11 and 12), UN Doc E/C.12/2002/11 (20 January
2003) [37]; General Comment 17: The right of everyone to benefit from the protection
of the moral and material interests resulting from any scientific, literary or artistic
production of which he or she is the author (Art 15(1)(c)), UN Doc E/C.12/GC/17 (12
January 2006) [39]; General Comment 18: The right to work (Art 6), UN Doc
E/C.12/GC/18 (6 February 2006) [31]; and General Comment 19: The right to social
security, UN Doc E/C.12/GC/19 (4 February 2008) [59].

62 General Comment 14, above n 36, [47]; General Comment 15, above n 61,
[40]. See also CESCR, Poverty and the International Covenant on Economic, Social
and Cultural Rights, UN Doc. E/C.12/2001/10 (10 May 2001) [18].

63 See, for example, General Comment 3, above n 31, [9]; General Comment 13,
above n 36, [44]; General Comment 14, above n 36, [31]; and General Comment 15,
above n 61, [18]; Limburg Principles, above n 21, 21. See also CESCR, Statement on
Poverty and the ICESCR, UN Doc E/C.12/2001/10 (4 May 2001) [18].

64 See, for example, General Comment 19, above n 61, [43]; General Comment
18, above n 61, [22]; General Comment 17, above n 61, [28]; General Comment 16,
above n 42, [18]–[21]; General Comment 15, above n 61, [20]–[29]; General Comment
14, above n 36, [33]; General Comment 13, above n 36, [46]. The General Comments
of all UN human rights treaty bodies are compiled in UN Doc HRI/GEN/1/Rev.7 (12
May 2004) http://www.unhchr.ch/tbs/doc.nsf/0/ca12c3a4ea8d6c53c1256d500056e56f
?Opendocument at 5 December 2008.



tions to respect, protect and fulfil.65 This approach has also been applied by
regional human rights supervisory bodies such as the African Commission on
Human and Peoples’ Rights in some of its decisions,66 and provides a useful
analytical framework to understanding State obligations.

In order to comply with the obligation to achieve ESC rights ‘progres-
sively’, States parties are required to monitor the realisation of ESC rights and
to devise appropriate strategies and clearly defined programmes (including
indicators, carefully chosen yardsticks, national benchmarks or targets for
measuring elements of the right) for their implementation.67 A human rights
approach to government actions must begin with a proper understanding of the
actual situation in respect of each right, accurate identification of the most
vulnerable groups, and the formulation of appropriate laws, programmes and
policies.68

The CESCR should also be in a position to measure consistently and scru-
tinise progress made by States by reference to good quantitative and qualita-
tive data, indicators/benchmarks (in respect of the rights recognised under the
Covenant)69 developed, inter alia, by the relevant UN specialised agencies
such as the International Labour Organisation (‘ILO’); the Food and
Agriculture Organization of the United Nations (‘FAO’); the United Nations
Educational, Scientific and Cultural Organization (‘UNESCO’); and the
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65 This analysis follows Eide’s taxonomy, whereby State obligations for all
human rights can be seen as involving obligations to ‘respect, protect and fulfil’ the
rights in question. See A Eide, The Right to Adequate Food as a Human Right, UN Doc
E/CN.4/Sub.2/1987/23 (7 July 1987) [66]; A Eide, ‘Economic and Social Rights’, in
J Symonides (ed) Human Rights: Concepts and Standards, (UNESCO Publishing,
Aldershot, 2000) 109.

66 See, for example, The Social and Economic Rights Action Center and the
Center for Economic and Social Rights/Nigeria, Communication No 155/96 [2001]
African Human Rights Law Reports 60, [44].

67 General Comment 14, above n 36, [57], [58]; P Alston, ‘Out of the Abyss:
The Challenges Confronting the New UN Committee on Economic, Social and
Cultural Rights’ (1987) 9 Human Rights Quarterly 332, 357–8; Maastricht Guidelines,
above n 22, [8]. For example, in the 2002 World Summit on Sustainable Development
Plan of Implementation, States made a commitment to halve, by the year 2015, the
proportion of people who are unable to reach or to afford safe drinking water (as
outlined in the Millennium Declaration) and the proportion of people who do not have
access to basic sanitation.

68 CESCR, Concluding Observations: Republic of Korea, UN Doc
E/C.12/1/Add.59 (21 May 2001) [34].

69 See P Hunt, State Obligations, Indicators, Benchmarks and the Right to
Education, UN Doc E/C.12/1998/11 (16 June 1998); A Chapman, Indicators and
Standards for Monitoring Economic, Social and Cultural Rights (UNDP, 2000),
http://hdr.undp.org/docs/events/global_forum/2000/chapman.pdf at 5 December 2008.



World Health Organization (‘WHO’).70 For example, in assessing the realisa-
tion of the right to health, the WHO provides possible sources of data. These
include: (1) Service Availability Mapping (‘SAM’), which is a free, on-line
service that includes only government-released data; (2) WHO country fact
sheets; (3) the WHO database, which includes census data, vital registration
and population studies; and (4) relevant WHO reports. For instance, the core
goals of a good functioning health system as set out in World Health Report
2000 may provide a useful handful of generic indicators against which all
States should be monitored under the right to health (good health, responsive-
ness and fair financial contribution).71 Since national averages reveal little
about the real situation of specific (vulnerable and disadvantaged) groups and
communities, much of this data, to be meaningful, must be disaggregated into
relevant categories, including gender, race, ethnicity, religion, socio-economic
group and urban/rural divisions.72 Unfortunately, few States parties have
either the requisite data or the willingness to share such detailed data with a
UN supervisory body or with NGOs.73

In determining progressive realisation, the Committee applies a strong
presumption against ‘any deliberately retrogressive measures’.74 Unless other-
wise justified ‘after the most careful consideration of all alternatives’ and ‘by
reference to the totality of the rights provided for in the Covenant in the
context of the full use of the State party’s maximum available resources’,75 the
adoption of measures (legislation or policy) that cause a clear deterioration or
setback in the protection of rights hitherto afforded violates the ICESCR.76

For example, unless justified in accordance with the above criteria, ‘the re-
introduction of fees at the tertiary level of education . . . constitutes a deliber-
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70 Useful information on these agencies is available on the website of the UN
Economic and Social Council at http://www.un.org/docs/ecosoc/unagencies.html at 5
December 2008.

71 See WHO, The World Health Report 2000 – Health Systems: Improving
Performance (World Health Organization, Geneva, 2000). For a discussion of health
indicators see http://www.who.int/hhr/activities/indicators/en/index.html at 5
December 2008.

72 See Guidelines on Treaty-Specific Documents to be Submitted by States
Parties Under Articles 16 and 17 of the International Covenant on Economic, Social
and Cultural Rights, UN Doc E/C.12/2008/2 (24 March 2009), [3(g)].

73 See, for example, CESCR, Concluding Observations: Republic of Moldova,
UN Doc E/C.12/1/Add.91 (28 November 2003) [18]: ‘The Committee is concerned
about the absence of adequate statistical data on social benefits since 1997 in the State
party’s report.’

74 General Comment 3, above n 31, [9].
75 General Comment 13, above n 36, [45]; General Comment 14, above n 36,

[32]; General Comment 15, above n 61, [19].
76 Maastricht Guidelines, above n 22, [14(e)].



ately retrogressive step’,77 especially where adequate arrangements are not
made for students from poorer segments of the population or lower socio-
economic groups.78

C Obligation to utilise ‘maximum available resources’
The steps that a State party is obliged to take under Article 2(1) ICESCR to
progressively realise the enumerated rights must be ‘to the maximum of its
available resources’.79 Chapman noted that evaluating progressive realisation
within the context of resource availability ‘considerably complicates the
methodological requirements’ for monitoring.80 There are two practical diffi-
culties in applying this requirement to measure State compliance with the full
use of maximum available resources. The first is in determining what
resources are ‘available’ to a particular State to give effect to the substantive
rights under the Covenant. The second difficulty is to determine whether a
State has used such available resources to the ‘maximum’. It has been
suggested that the word ‘available’ leaves too much ‘wiggle room for the
State’,81 making it difficult to define the content of the progressive obligation
and to establish when a breach of this obligation arises.82 Nonetheless, it is
clear that the Covenant does not make an absurd demand – a State is not
required to take steps beyond what its available resources permit. The impli-
cation is that more would be expected from high-income States than low-
income States, particularly the least developed States.83 This means that both
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77 CESCR, Concluding Observations: Mauritius, UN Doc E/C.12/1994/8 (31
May 1994) [16].

78 See, for example, General Comment 13, above n 36, [14], [20] and [45];
CESCR, Concluding Observations: United Kingdom, UN Doc E/C.12/1/Add.79 (5
June 2002) [22], [41].
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[44]; General Comment 14, above n 36, [31]; Limburg Principles, above n 21, [21].
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2000) 7.
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the content of the obligation and the rate at which it is achieved are subject to
the maximum use of available resources.

The availability of resources refers not only to those which are controlled
by or filtered through the State or other public bodies, but also to the social
resources which can be mobilised by the widest possible participation in
development, as necessary for the realisation by every human being of ESC
rights.84 In this respect ‘available resources’ refer to resources available within
the society as a whole, ‘from the private sector as well as the public. It is the
State’s responsibility to mobilise these resources, not to provide them all
directly from its own coffers.’85 As shown below, available resources also
include those available through international cooperation and assistance.

States should demonstrate that the available resources are used equitably
and effectively targeted to subsistence requirements and essential services.86

To this end, the Committee requires States to combat corruption that nega-
tively impacts on the availability of resources.87 At the same time States
should demonstrate that they are developing societal resources to fulfil ESC
rights.88 In this respect, it is important to note that although States generally
have a ‘margin of discretion’89 to decide how to allocate the available
resources, ‘due priority’ must be given to the realisation of human rights
including ESC rights.90 Thus, it is important for the State to make appropriate
choices in the allocation of the available resources in ways which ensure that
the most vulnerable are given priority.91 All domestic resources must be
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85 Chapman and Russell, above n 80, 11.
86 Limburg Principles, above n 21, [23], [27] and [28].
87 See, for example, CESCR, Concluding Observations: Nigeria, UN Doc
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Observations: Rwanda, UN Doc CRC/C/15/Add.236 (4 June 2004) [18].
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Economic, Social and Cultural Rights’ in A Eide, C Krause and A Rosas (eds)
Economic, Social and Cultural Rights: A Textbook (Martinus Nijhoff Publishers,
Dordrecht, 2nd ed, 2001), 545, 549.



considered for use by the State because human rights generally deserve prior-
ity over all other considerations.92

In determining State compliance with the obligation to utilise the ‘maxi-
mum available resources’, the CESCR has developed in its Concluding
Observations some useful indicators. One indicator is to consider the percent-
age of the national budget allocated to specific rights under the Covenant
(such as health, education, housing, and social security) relative to areas
outside the Covenant (such as military expenditure or debt-servicing). Many
resource problems revolve around the misallocation of available resources: for
example, to purchase expensive weapons systems rather than to invest in
primary education or primary or preventive health services.93 In 2001, for
example, with respect to Senegal, the CESCR stated:

The Committee [was] concerned that funds allocated by the State party for basic
social services . . . fall far short of the minimum social expenditure required to cover
such services. In this regard the Committee note[d] with regret that more is spent by
the State party on the military and on servicing its debt than on basic social
services.94

It is, accordingly, imperative to consider the priority or rate of resource allo-
cation to military expenditure in comparison to the expenditure on ESC
rights.95 A reordering of priorities may alleviate some of the resource burden
of any State. Another indicator that may be applied is to consider the
resources spent by a particular State in the implementation of a specific
Covenant right and that which is spent by other States at the same level of
development.

It is striking to note that if the Optional Protocol to the Covenant enters into
force, it would be possible for the Committee to receive and consider commu-
nications submitted by or on behalf of individuals or groups of individuals
under the jurisdiction of a State party, claiming to be victims of a violation of
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94 CESCR, Concluding Observations: Senegal, UN Doc E/C.12/1/Add.62 (24
September 2001), para. [23].

95 Eide rightly argued that ‘The “expenditure of death” should be turned into
“expenditure of life” (public action to combat poverty)’: see A Eide, ‘Economic, Social
and Cultural Rights as Human Rights’ in A Eide, C Krause and A Rosas (eds)
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any of the ESC rights set forth in the Covenant, against States parties to the
Optional Protocol.96 If a communication was brought against a State party to
the ICESCR and its Optional Protocol, and the State used ‘resource
constraints’ as an explanation for any retrogressive steps taken, the Committee
has indicated that it would consider such information on a country-by-country
basis in the light of objective criteria such as:

(a) the country’s level of development;
(b) the severity of the alleged breach, in particular whether the situation concerned

the enjoyment of the minimum core content of the Covenant;
(c) the country’s current economic situation, in particular whether the country was

undergoing a period of economic recession;
(d) the existence of other serious claims on the State party’s limited resources; for

example, resulting from a recent natural disaster or from recent internal or
international armed conflict;

(e) whether the State party had sought to identify low-cost options; and
(f) whether the State party had sought cooperation and assistance or rejected

offers of resources from the international community for the purposes of
implementing the provisions of the Covenant without sufficient reason.97

The obligation to take steps to the maximum of a State’s ‘available
resources’ means that in making any assessment as to whether a State is in
breach of its obligations to fulfil the rights recognised under the Covenant of
a particular individual or group, an assessment must be made as to whether the
steps taken were ‘adequate’ or ‘reasonable’ by taking into account, inter alia,
the following considerations:

(a) the extent to which the measures taken were deliberate, concrete and targeted
towards the fulfilment of economic, social and cultural rights;

(b) whether the State party exercised its discretion in a non-discriminatory and
non-arbitrary manner;

(c) whether the State party’s decision (not) to allocate available resources is in
accordance with international human rights standards;

(d) where several policy options are available, whether the State party adopts the
option that least restricts Covenant rights;

(e) the time frame in which the steps were taken;
(f) whether the steps had taken into account the precarious situation of disadvan-

taged and marginalised individuals or groups and, whether they were non-
discriminatory, and whether they prioritized grave situations or situations of
risk.98
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In the context of an Optional Protocol communication, where the
Committee considers that a State party has not taken reasonable or adequate
steps, the Committee could make recommendations, inter alia, along four
principal lines:

(a) recommending remedial action, such as compensation, to the victim, as appro-
priate;

(b) calling upon the State party to remedy the circumstances leading to a violation.
In doing so, the Committee might suggest goals and parameters to assist the
State party in identifying appropriate measures. These parameters could include
suggesting overall priorities to ensure that resource allocation conformed with
the State party’s obligations under the Covenant; provision for the disadvan-
taged and marginalised individuals and groups; protection against grave threats
to the enjoyment of economic, social and cultural rights; and respect for non-
discrimination in the adoption and implementation of measures;

(c) suggesting, on a case-by-case basis, a range of measures to assist the State
party in implementing the recommendations, with particular emphasis on low-
cost measures. The State party would nonetheless still have the option of
adopting its own alternative measures;

(d) recommending a follow-up mechanism to ensure ongoing accountability of the
State party; for example, by including a requirement that in its next periodic
report the State party explain the steps taken to redress the violation.99

From the above, it is clear that the obligation to use ‘maximum available
resources’ is capable of being subjected to judicial or quasi-judicial scrutiny
and as such it is not a bar to justiciability. Domestic courts have dealt with
cases that aim at the protection of ESC rights. In South Africa, for example,
the Constitution of the Republic of South Africa, which guarantees numerous
ESC rights, the justiciability of ESC rights has been demonstrated through
constitutional case law.100 For example, the case of Minister of Health v
Treatment Action Campaign concerned State provision of Nevirapine, an anti-
retroviral drug used to prevent mother-to-child transmission of the HIV.101

Applying the concepts of progressive realisation and resource availability, the
South African Constitutional Court declared that:

Sections 27(1) and (2) of the Constitution require the government to devise and imple-
ment within its available resources a comprehensive and co-ordinated programme to
realise progressively the rights of pregnant women and their newborn children to have
access to health services to combat mother-to-child transmission of HIV.102
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The programme to be realised progressively within available resources had to
include reasonable measures for counselling and testing pregnant women for
HIV, counselling HIV-positive pregnant women on the options open to them
to reduce the risk of mother-to-child transmission of HIV, and making appro-
priate treatment available to them for such purposes.103

Therefore, although the ‘availability of resources’ is an important qualifier to
the realisation of ESC rights, it does not alter the immediacy of the obligation to
‘take reasonable legislative and other measures’ to achieve the ‘progressive real-
isation’ of these rights. Similarly resource constraints alone should not justify
inaction and not a bar to judicial review. Where the available resources are
demonstrably inadequate, the obligation remains for a State to ensure the widest
possible enjoyment of ESC rights under the prevailing circumstances. It follows
therefore that even in times of severe resource constraints the State must protect
the most disadvantaged and marginalised members or groups of society by
adopting relatively low-cost targeted programmes.

3 Extraterritorial application and international assistance and
cooperation

This section considers whether States parties’ human rights obligations arising
under the ICESCR are limited to individuals and groups within a State’s terri-
tory or whether a State can be liable for the acts and omissions of its agents
which produce effects on ESC rights or are undertaken beyond national terri-
tory (that is, affecting individuals or groups who are not within the State’s
territory but who are subject to a State’s jurisdiction).104 Although the
ICESCR refers to ‘international assistance and cooperation’, it does not make
any explicit reference to territory or jurisdiction, in contrast to the ICCPR.105
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right to have access to (a) health care services, including reproductive health care; (b)
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emergency medical treatment.’

103 (CCT 8/02) [2002] ZACC 15, 135.
104 For a detailed discussion of the term ‘jurisdiction’ in public international law

see generally M Shaw, International Law (Cambridge University Press, Cambridge,
6th ed, 2008) 645–96; I Brownlie, Principles of Public International Law (Oxford
University Press, Oxford, 7th ed, 2008) 299–321; V Lowe, ‘Jurisdiction’ in M Evans
(ed), International Law (Oxford University Press, Oxford, 2nd ed, 2006) 335; and M
Akehurst, ‘Jurisdiction in International Law’ 46 British Year Book of International
Law (1972–1973) 145.

105 Article 2(1) ICCPR provides: ‘1. Each State Party to the present Covenant
undertakes to respect and to ensure to all individuals within its territory and subject to
its jurisdiction the rights recognised in the present Covenant’ (emphasis added).



The International Court of Justice (‘ICJ’) has acknowledged some space,
albeit in a restrictive way, for the extraterritorial application of the ICESCR.
In its Advisory Opinion of 9 July 2004, Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, the ICJ held:

The International Covenant on Economic, Social and Cultural Rights contains no
provision on its scope of application. This may be explicable by the fact that this
Covenant guarantees rights which are essentially territorial. However, it is not to
be excluded that it applies both to territories over which a State party has sover-
eignty and to those over which that State exercises territorial jurisdiction. Thus
Article 14 makes provision for transitional measures in the case of any State
which ‘at the time of becoming a Party, has not been able to secure in its metro-
politan territory or other territories under its jurisdiction compulsory primary
education, free of charge’.106

This position was confirmed by the ICJ in its decision in Democratic
Republic of Congo v Uganda, where the ICJ stated that ‘international human
rights instruments are applicable in respect of acts done by a state in the exer-
cise of its jurisdiction outside its own territory, particularly in occupied terri-
tories.’107 Thus, human rights treaties extend State obligations to those within
their territory and jurisdiction, the latter term not being limited by a State’s
territorial boundaries. State responsibility can for example be incurred by acts
or omissions by a State’s authorities which produce effects outside their terri-
tories.108 This means that a State party to the ICESCR must respect, protect
and fulfil ESC rights laid down in the Covenant to anyone within the power or
effective control of that State, even if not situated within the territory of the
State party.

The extraterritorial application of the ICESCR is reflected in a number of
General Comments of the CESCR that interpret State obligations as extending
to individuals under its jurisdiction. General Comment 1 indicates that States
parties to the ICESCR have to monitor the actual situation with respect to each
of the rights on a regular basis and thus be aware of the extent to which the vari-
ous rights are, or are not, being enjoyed by ‘all individuals within its territory
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or under its jurisdiction’.109 For example, in its Concluding Observations of
1998 on Israel, the CESCR confirmed that ‘the State’s obligations under the
Covenant apply to all territories and populations under its effective
control’;110 and that ‘the Covenant applies to all areas where Israel maintains
geographical, functional or personal jurisdiction’.111 Therefore, State obliga-
tions with respect to the Covenant apply to individuals and groups within a
State’s territory and to those individuals who are subject to a State’s jurisdic-
tion. Thus, under the Optional Protocol adopted by the General Assembly in
December 2008, ‘[c]ommunications may be submitted by or on behalf of indi-
viduals or groups of individuals, under the jurisdiction of a State Party’.112

This anticipates that a State can be found to be in violation of its obligations
under the ICESCR for actions taken by it extraterritorially, in relation to
anyone within the power, effective control or authority of that State, as well as
within an area over which that State exercises effective overall control.113

The extraterritorial application of the ICESCR is further supported by the
reference to ‘international assistance and cooperation’ in the Covenant. The
ICESCR refers to international assistance and cooperation, or similar formu-
lations, in five articles.114 International assistance and cooperation can be
understood as entailing obligations to respect, protect and fulfil at an interna-
tional level. The obligation to respect requires States to refrain from interfer-
ing directly or indirectly with the progressive realisation of ESC rights in other
States115 and not to impose on another State measures that might be foreseen
to work against the progressive realisation of ESC rights. This means that
States must refrain from causing harm to ESC rights extraterritorially, for
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December 1998) [8]. See also CESCR, Concluding Observations: Israel, UN Doc
E/C.12/1/Add.90 (23 May 2003) [15], [31].
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example by not supporting armed conflicts in other States in violation of inter-
national law and by not providing assistance to corporations to violate ESC
rights in other States. This is consistent with international law providing a
general duty on a State not to act in such a way as to cause harm outside its
territory.116

In addition the obligation to protect requires States parties to prevent third
parties, including individuals, groups, corporations and other entities within a
State’s jurisdiction, as well as agents acting under their authority, from inter-
fering in any way with the enjoyment of ESC rights in other States. This is part
of international cooperation and assistance and the State’s obligation to exer-
cise due diligence not to violate human rights in other States and not to permit
non-State actors within the State’s jurisdiction to violate human rights in other
States. While there is some debate over precisely when a State should protect
human rights in other States, international law permits a State to exercise
extraterritorial jurisdiction provided there is a recognised basis, for example,
where the actor or victim is a national, where the acts have substantial adverse
effects on the State, or where specific international crimes are involved.117

Although the Committee has not consistently inquired into the issue of
extraterritorial jurisdiction, it has been raised in the course of examining some
State reports. For example, in 1999 one Committee Member asked ‘whether
Germany exercised extraterritorial jurisdiction over German nationals who
committed crimes against children abroad’.118

The extra territorial obligation includes, inter alia, adopting the necessary
and effective legislative and other measures to restrain third parties within a
State’s jurisdiction from any activities that might be foreseen to cause harm to
the progressive realisation of ESC rights in other States. For example, with
respect to the right to social security the Committee stated:

States parties should extraterritorially protect the right to social security by prevent-
ing their own citizens and national entities from violating this right in other coun-
tries. Where States parties can take steps to influence third parties (non-State actors)
within their jurisdiction to respect the right, through legal or political means, such
steps should be taken in accordance with the Charter of the United Nations and
applicable international law.119
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In principle a similar duty to protect ESC rights extraterritorially should apply
to all substantive rights. Extraterritorial protection of ESC rights offers an
important means to strengthen the protection and enforcement of ESC rights
especially where host States lack the ability to effectively regulate non-State
actors and monitor their compliance yet home States are able to do so.

The obligation to fulfil may entail the provision of international technical,
economic or other forms of assistance to realise ESC rights in other States in
need of such assistance. This is a key feature of the ICESCR. What is uncer-
tain is the extent to which States and other actors are legally obliged to furnish
assistance for the realisation of ESC rights in other States.

International assistance and cooperation may be regarded as one element of
the more extensive right to development which was affirmed in the
Declaration on the Right to Development120 and the Vienna Declaration and
Programme of Action.121 More recently, 191 States recognised explicitly in
the Millennium Declaration the link between the realisation of the right to
development and poverty reduction, and committed themselves to make ‘the
right to development a reality for everyone’ and to free ‘the entire human race
from want’.122

In general, while most developed States give assistance to developing
States,123 developed States have consistently denied the existence of any clear
legal obligation to transfer resources to the developing States.124 It has further
been argued that ‘although there is clearly an obligation to cooperate interna-
tionally, it is not clear whether this means that wealthy States Parties are
obliged to provide aid to assist in the realisation of the rights in other coun-
tries’.125 In debates surrounding the drafting of an Optional Protocol to the
ICESCR the representatives of the United Kingdom, the Czech Republic,
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Canada, France and Portugal believed that international cooperation and assis-
tance was an ‘important moral obligation’ but ‘not a legal entitlement’, and did
not interpret the Covenant to impose a legal obligation to provide development
assistance or give a legal right to receive such aid.126 It is not surprising, then,
that the final text of the Optional Protocol as adopted by the General Assembly
in December 2008 contained a weaker provision on ‘international assistance
and cooperation’ in its Article 14 by referring only to the ‘need for technical
advice or assistance’ in Article 14(1) and establishing a trust fund with a view
to ‘providing expert and technical assistance to State Parties’ without preju-
dice to the obligations of each State party to fulfil its obligations under the
Covenant in Articles 14(3) and (4) of the Protocol. Significantly, the Optional
Protocol did not exclude other possible forms of international cooperation and
assistance.

However, if there is no legal obligation underpinning the human rights
responsibility of international assistance and cooperation, inescapably all
international assistance and cooperation fundamentally rests upon charity.127

Is such a position tenable and acceptable in the twenty-first century?
Increasingly human rights scholars have argued for a legal obligation to under-
pin international assistance and cooperation.128 The Committee’s approach
also seems to suggest that the economically developed States parties to the
Covenant are under an obligation to assist developing States parties to realise
the core obligations of ESC rights. Thus, the CESCR has stressed that ‘it is
particularly incumbent on all those who can assist, to help developing coun-
tries respect this international minimum threshold.’129

For example, after identifying core obligations in relation to the right to
water, the Committee emphasised that ‘it is particularly incumbent on States
parties, and other actors in a position to assist, to provide international assis-
tance and cooperation, especially economic and technical which enables
developing countries to fulfil their core obligations’.130 In the course of exam-
ination of State reports, the Committee has inquired into the percentage of
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Gross Domestic/National Product (‘GDP/GNP’) that developed reporting
States dedicate to international cooperation131 and overseas development
assistance (‘ODA’).132 The UN-recommended target/benchmark of 0.7 per
cent GDP133 was reiterated along with other targets in the Monterrey
Consensus, arising from the 2002 International Conference on Financing for
Development.134 However, by 2000 only five States had reached or exceeded
the target of 0.7 per cent of GDP in ODA.135 Most developed States (particu-
larly the Group of Eight industrialised States) were far below the level of 0.7
per cent with an average of 0.22 per cent.136 For example in 2008–2009
Australia devote 0.32 per cent only of its gross national income (GNI) to
ODA.137 In 2007, the only countries to reach or exceed the United Nations
target of 0.7 per cent of their gross national income (‘GNI’) were Denmark,
Luxembourg, the Netherlands, Norway and Sweden.138 The average for all
member countries of the Development Assistance Committee (‘DAC’) of the
Organisation for Economic Co-operation and Development (‘OECD’) was
just 0.09 per cent.139

Despite this State practice, the CESCR commonly ‘recommends’ and
‘encourages’ developed States parties ‘to increase ODA as a percentage of
GNP to a level approaching the 0.7% goal established by the United
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135 These States are Denmark (1.06 per cent); the Netherlands (0.82); Sweden
(0.81); Norway (0.8) and Luxembourg (0.7): see OECD Press release (20 April 2001).

136 Examples are: Belgium (0.36 per cent); Switzerland (0.34); France (0.33);
Finland and the UK (0.31); Ireland (0.3); Japan, Germany and Australia (0.27); New
Zealand and Portugal (0.26); Canada and Austria (0.25); Spain (0.24); Greece (0.19);
Italy (0.13) and the United States (0.1): ibid. See also UN Wire, ‘World Bank Head
Blasts Rich Nations For Record on Aid’ (5 May 2004).

137 (CESCR), Concluding Observations: Australia UN Doc E/C.12/AU/CO/4 (22
May 2009 [12]).

138 See the MDG Gap Task Force Report 2008, Millennium Development Goal 8:
Delivering on the Global Partnership for Achieving the Millennium Development
Goals (United Nations, New York, 2008) vii.

139 Ibid.



Nations’.140 States have been criticised where the levels devoted to interna-
tional assistance and cooperation fall below this target,141 and urged to ‘review
. . . budget allocation to international cooperation’142 with a view ‘to ensure’
that State contribution to international development cooperation increases ‘as
quickly as possible, to the United Nations target of 0.7 per cent GNP’.143

Other States that have donated more than this target have been commended.144

Given a large and growing gap between developed and developing States, and
the fact that half the world – nearly three billion people – live on less than two
dollars a day,145 economically developed States can play a key role in enhanc-
ing the enjoyment of ESC rights by granting further assistance, especially
technical or economic, to developing States targeted to ESC rights. The large
investment requirements of developing States imply that a successful transi-
tion to increased reliance on domestic resources and private capital inflows
will require more, rather than less, official development assistance.146

Interestingly, the European Union (‘EU’) member States have made commit-
ments to increase their ODA over a period of time. The targets were stated as
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140 See, for example, CESCR, Concluding Observations: Belgium, UN Doc
E/C.12/1/Add.54 (1 December 2000) [16], [30]; Concluding Observations: Finland
UN Doc E/C.12/1/Add.52 (1 December 2000) [13], [23]; Concluding Observations:
Ireland UN Doc E/C.12/1/Add.77 (5 June 2002) [38]; Concluding Observations:
Spain, UN Doc E/C.12/1/Add.99 (7 June 2004) [27]. In May 2008 the CESCR recom-
mended that France ‘increase its official development assistance to 0.7 per cent of its
GDP, as agreed by the Heads of State and Government at the International Conference
on Financing for Development, held in Monterrey (Mexico) on 18–22 March 2002’.
See CESCR, Concluding Observations: France, UN Doc. E/C.12/FRA/CO/3 (16 May
2008) [32]. See also Committee on the Rights of the Child, General Comment 5,
General Measures of Implementation for the Convention on the Rights of the Child,
UN Doc CRC/GC/2003/5 (3 October 2003) [61].

141 See, for example, CESCR, Spain, above n 140, [10], [27]; France, above n
140, [12].

142 CESCR, Belgium, above n 140, [30].
143 CESCR, Ireland, above n 140, [38].
144 See, for example, CESCR, Concluding Observations: Denmark, UN Doc

E/C.12/1/Add.34 (14 May 1999) [11], commended for devoting 1 per cent of GDP to
international assistance and cooperation. See also CESCR, Concluding Observations:
Luxembourg, UN Doc E/C.12/1/Add.86 (23 May 2003) [6].

145 UNDP, The Human Development Report 2007/2008 (Palgrave Macmillan,
New York, 2007) 25, http://hdr.undp.org/en/reports/global/hdr2007-2008/chapters/ at
6 December 2008. The report notes that ‘There are still around 1 billion people living
at the margins of survival on less than US$1 a day, with 2.6 billion – 40 percent of the
world’s population – living on less than US$2 a day.’

146 See UNCTAD, ‘The Challenge of Financing Development in LDCs’ (Paper
presented at the 3rd United Nations Conference on the Least Developed Countries,
Brussels, 14–20 May 2001), http://r0.unctad.org/conference/e-press_kit/financing.pdf
at 6 December 2008.



follows: (i) 0.33 per cent by 2006 according to the EU Barcelona commitment;
and (ii) 0.51 per cent by 2010 and 0.7 per cent by 2015 according to the May
2005 EU Council agreement.147 While this progressive commitment to
increase ODA is a step in the right direction, it should be noted that interna-
tional assistance and cooperation including economic aid entails procedural
fairness. Thus, donor States have a responsibility not to withdraw critical aid
without first giving the recipient State reasonable notice and opportunity to
make alternative arrangements.148

In order to monitor the use of transferred resources, the Committee has
sought to establish whether resources transferred are used to promote respect
for the ICESCR and whether such resources are contingent upon the human
rights record of the receiving country.149 The Committee has also asked
whether States have formulated a policy on the objective of allocating 0.7 per
cent of GDP to ODA.150

While the Committee can investigate all such issues, it is questionable
whether the Committee can find a particular developed State to be in violation
of Article 2(1) ICESCR for the failure to devote 0.7 per cent of its GDP to
international assistance. Similarly, it is inconceivable that the Committee can
direct or identify a specific developed State to assist a particular developing
State party since the criteria for doing so are not yet clearly drawn and seem
to be difficult to justify. For example there is no legal basis for directing
Canada to assist Mali. Nonetheless, it is important to note that international
assistance and cooperation should not be understood as encompassing only
financial and technical assistance: it also includes a responsibility to work
actively towards equitable multilateral trading, investment and financial
systems that are conducive to the realisation of human rights and the elimina-
tion of poverty.151 This may entail genuine special and preferential treatment
of developing States so as to provide such States with better access to devel-
oped States’ markets.152
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148 See Hunt, above n 127, [29].
149 See, for example, CESCR, Summary Records: Ireland, UN Doc

E/C.12/1999/SR.14 (2 February 2000) [38]; Summary Records: Germany, UN Doc
E/C.12/2001/SR.48 (31 August 2001) [19] and Summay Records: Finland, UN Doc
E/C.12/2000/SR.61 (21 November 2000) [48].

150 See CESCR, Summary Records: Finland, UN Doc. E/C.12/2007/SR.11 (15
May 2007) [11].

151 Paul Hunt, Report of the Special Rapporteur: The right of everyone to the
enjoyment of the highest attainable standard of physical and mental health:
Addendum: Mission to the WTO, UN Doc. E/CN.4/2004/49/Add.1 (8 March 2004)
[28].

152 UNHCHR, Analytical study of the High Commissioner for Human Rights on



This equitable system is yet to be realised. In 2006, for example, Joseph
Stiglitz, former Chief Economist of the World Bank, noted that:

We see an unfair global trade regime that impedes development and an unsustain-
able global financial system in which poor countries repeatedly find themselves
with unmanageable debt burdens. Money should flow from the rich to poor coun-
tries, but increasingly, it goes in the opposite direction.153

Therefore ODA alone without an equitable multilateral trading system would
not lead to meaningful realisation of ESC rights in poorer developing States.
As Oxfam International estimated in 2002, an increase of 5 per cent in the
share of world trade by low-income States ‘would generate more than $350
billion – seven times as much as they receive in aid’.154

It should be recalled that the object and purpose of the Covenant, as a
human rights treaty, requires that its provisions be interpreted so as to make its
safeguards practical and effective. Effectiveness requires that the human rights
obligation to ‘respect, protect and fulfil’ extends beyond a State’s borders to
include individuals and groups subject to a State’s jurisdiction in other
States.155 Although ‘from the standpoint of public international law, the juris-
dictional competence of a State is primarily territorial’,156 a State’s human
rights obligations, as noted above, are not territorially limited. Human rights
obligations may extend beyond a State’s borders to areas where a State exer-
cises power, authority or effective control over individuals, or where a State
exercises effective control of an area of territory within another State.157 States
are legally responsible for policies that violate human rights beyond their own
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the fundamental principle of non-discrimination in the context of globalization, UN
Doc E/CN.4/2004/40 (15 January 2004) [40]. For a summary of issues relating to the
participation of developing countries in the multilateral trading system see S Lester and
B Mercurio, World Trade Law: Text, Materials and Commentary (Hart Publishing,
Oxford, 2008) 779–817; M Matsushita, T J Schoenbaum and P C Mavroidis, The
World Trade Organization: Law, Practice and Policy (Oxford University Press,
Oxford, 2nd ed. 2006) 763–84. See also Chapters 6 and 7.

153 J Stiglitz, ‘We Have Become Rich Countries of Poor People’ Financial
Times, London (7 September 2006).

154 Oxfam, Rigged Rules and Double Standards: Trade, Globalisation and the
Fight against Poverty (Oxfam, Oxford, 2002) 48. For a further discussion of the intri-
cacies of foreign aid see generally R C Riddle, Does Foreign Aid Really Work?
(Oxford University Press, Oxford, 2008).

155 See CESCR, Concluding Observations: Cameroon, UN Doc
E/C.12/1/Add.40 (8 December 1999) [38].

156 Bankovic v Belgium and Others, Application No 52207 (Unreported,
European Court of Human Rights, Trial Chamber, 12 December 2001) [59].

157 See McCorquodale and Simons, above n 113, 624.



borders, and for policies that indirectly support violations of ESC rights by
third parties. It follows, then, that States may, under certain circumstances, be
required to respect, protect and fulfil ESC rights in other States.

4 Non-derogability of ESC rights
Does the ICESCR apply fully in time of armed conflict, war or other public
emergency? It is crucial to note that unlike some other human rights treaties,
there are no clauses in the UN treaties protecting ESC rights allowing for or
prohibiting derogations in a state of emergency, for example in the situation of
a failed state, armed conflict or institutional collapse post-conflict.158 The
absence of specific derogation clauses from a treaty is not per se determina-
tive of whether derogations are permitted or prohibited. In the case of the
ICESCR this may be taken to mean either that derogations to ESC rights are
not permissible (since they are not provided for159 and would seem inherently
less compelling given the nature of ESC rights) or that they may be permissi-
ble for non-core obligations where the situation appears to be sufficiently
grave to warrant derogation (since they are not explicitly prohibited). The
travaux préparatoires of the ICESCR do not reveal any specific discussion on
the issue of whether or not a derogation clause was considered necessary, or
even appropriate.160 Thus the possible reasons for its omission are open to
speculation. It is possible that this could have been as a result of a combina-
tion of factors including: (i) the nature of the rights protected in the Covenant;
(ii) the existence of a general limitations clause in Article 4 ICESCR; and (iii)
the general obligation contained in Article 2(1) ICESCR being ‘more flexible
and accommodating’.161

In General Comment 3, the Committee confirmed that States parties have a
core obligation to ensure the satisfaction of minimum essential levels of each
of the rights enunciated in the Covenant, such as essential health care, basic
shelter and housing, water and sanitation, foodstuffs, and the most basic forms
of education. Accordingly, the CESCR has taken the view that core obliga-
tions arising from the rights recognised in the Covenant are non-derogable. In
General Comment 14 on the highest attainable standard of health, the CESCR
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158 Such derogation clauses may be found in, for example, Article 4(1) ICCPR,
Article 17 ECHR, and the American Convention on Human Rights, opened for signa-
ture 1969, 1144 UNTS 123 (entered into force 18 July 1978) Article 27.

159 In Media Rights Agenda v Nigeria [2000] African Human Rights Law Reports
262, the African Commission stated that the lack of any derogation clause in the
African Charter means that ‘limitations on the rights and freedoms . . . cannot be justi-
fied by emergencies or special circumstances’.

160 Alston and Quinn, above n 52, 217.
161 Ibid. See also Craven, above n 9, 27.



stated: ‘[i]t should be stressed, however, that a State party cannot, under any
circumstances whatsoever, justify its non-compliance with the core obliga-
tions set out in paragraph 43 above, which are non-derogable’.162 In General
Comment 15, on the right to water, the CESCR stated that a ‘State party
cannot justify its non-compliance with the core obligations set out . . . which
are non-derogable’.163

It can thus be argued that, without a clause providing for derogation in the
ICESCR, core obligations arising from ESC rights cannot be derogated from
in an emergency, including a situation of military occupation. In The Wall,164

the ICJ asserted the applicability of the ICESCR in Occupied Palestinian
Territory. It cited Concluding Observations of the CESCR and also stated that:

[T]erritories occupied by Israel have for over 37 years been subject to its territorial
jurisdiction as the occupying Power. In the exercise of the powers available to it on
this basis, Israel is bound by the provisions of the International Covenant on
Economic, Social and Cultural Rights. Furthermore, it is under an obligation not to
raise any obstacle to the exercise of such rights in those fields where competence
has been transferred to Palestinian authorities.165

The ICJ also stated that, save through the effect of provisions for derogation,
‘the protection offered by human rights conventions does not cease in case of
armed conflict’.166

Similarly the UN General Assembly confirmed in 1970 the applicability
of human rights norms in times of armed conflict, stating that ‘(f)undamental
human rights, as accepted in international law and laid down in international
instruments, continue to apply fully in situations of armed conflict’.167 In
principle this position applies to ESC rights as protected by the ICESCR.
Some of the General Comments of the CESCR have confirmed this position.
For example in General Comment 15, on the right to water, the committee
noted that ‘during armed conflicts, emergency situations and natural disas-
ters, the right to water embraces those obligations by which States parties are
bound under international humanitarian law’.168 This includes protection of

Economic, social and cultural rights 67

162 General Comment 14, above n 36, [47].
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165 [2004] ICJ Reports 136, [112] (emphasis added).
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objects indispensable for the survival of the civilian population, including
drinking water installations and supplies and irrigation works, protection of
the natural environment against widespread, long-term and severe damage and
ensuring that civilians, internees and prisoners have access to adequate
water.169

Thus, the absence of a clause allowing derogation in times of public emer-
gency in the ICESCR indicates that the Covenant generally continues to
apply,170 and, as a minimum, States cannot derogate from the Covenant’s core
obligations. In the words of the CESCR, ‘because core obligations are non-
derogable, they continue to exist in situations of conflict, emergency and
natural disaster’.171 Does this mean that States can derogate from non-core
obligations under the ICESCR provided they comply with the general rules of
derogation? The Committee’s use of the word ‘non-derogable’ in relation to
core obligations might be interpreted as implying that other duties are indeed
derogable. However, it is vital to note that the statement of the Committee was
not a general reference to derogations under the Covenant but a specific exam-
ple of the non-derogable nature of core obligations. It cannot therefore be
taken as being conclusive on the question of whether or not States can dero-
gate from non-core aspects of ESC rights. Given the nature of the rights
protected in the Covenant, the existence of a general limitations clause in
Article 4 ICESCR, and the fact that States are not required to do more than
what the maximum available resources permit, derogations from the ICESCR
in situations of conflict, war, emergency and natural disaster would be unnec-
essary.

5 Conclusion
This chapter has considered State obligations with respect to ESC rights under
the ICESCR. It has noted that States parties to the ICESCR are obliged to ‘take
steps by all appropriate means’ to achieve ‘progressively’ the full realisation
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International Court of Justice in Legality of the Threat or Use of Nuclear Weapons
(Request by the General Assembly) [1996] ICJ Reports 226, [25].

169 [1996] ICJ Reports 226, [25], citing Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of
International Armed Conflicts (Protocol I), 1125 UNTS 3 (entered into force 7
December 1978) Articles 54 and 56; Protocol Additional to the Geneva Conventions of
12 August 1949, and Relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol II), 1125 UNTS 609 (entered into force 7 December 1978) Article
54; Geneva Convention relative to the Treatment of Prisoners of War, 75 UNTS 135
(entered into force 21 October 1950).

170 See E Mottershaw, ‘Economic, Social and Cultural Rights in Armed Conflict:
International Human Rights Law and International Humanitarian Law’ (2008) 12
International Journal of Human Rights 449.

171 CESCR, Statement on Poverty and the ICESCR, above n 62, [18].



of ESC rights. As noted above, the goal of full realisation entails the obliga-
tion to respect, protect and fulfil ESC rights. The ‘appropriate means’ required
to achieve this goal include the adoption of legislative measures to protect
ESC rights in national law, as well as the adoption of non-legislative measures
including the provision of judicial or administrative remedies for violations of
ESC rights.172

Although some States have claimed that a greater part of the ICESCR
consists of statements of ‘principles’ and ‘objectives’, rather than justiciable
legal obligations,173 the CESCR has affirmed ‘the principle of the interdepen-
dence and indivisibility of all human rights, and that all economic, social and
cultural rights are justiciable’.174 The adoption of the Optional Protocol to the
ICESCR by the General Assembly in December 2008 is, therefore, a welcome
development that was long overdue. It is hoped that this adoption will bring
ESC rights onto the same footing and give them the same emphasis as civil
and political rights in terms of enforcement at an international level. Indeed,
there is nothing in the ICESCR to indicate that the rights recognised therein
are merely ‘principles’ and ‘objectives’. On the contrary, it is clear from
Article 2(1) ICESCR that, although the rights protected in the Covenant have
to be realised ‘progressively’, some rights under the Covenant such as freedom
from discrimination in the enjoyment of all ESC rights and core obligations
give rise to obligations of immediate effect. As noted above, in any case, the
CESCR has explained that Article 2 ICESCR ‘imposes an obligation to move
as expeditiously and effectively as possible’ towards the Covenant’s goal of
full realisation of the substantive rights under the Covenant.175

It has also been established that States have to use the ‘maximum available
resources’ to realise ESC rights and that this includes resources made available
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172 See CESCR, Concluding Observations: Kenya, UN Doc E/C.12/1993/6 (3
June 1993) [10], the Committee noted ‘with concern that the rights recognised by
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173 See for example, Third Periodic Report of the United Kingdom of Great
Britain and Northern Ireland, UN Doc E/1994/104/Add.11 (17 June 1996) [9].
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through international assistance and cooperation. As argued above, interna-
tional assistance and cooperation encompasses more than financial and tech-
nical assistance; it must also be understood as entailing the responsibility of
States to work actively towards equitable multilateral trading, investment and
financial systems that are conducive to the realisation of ESC rights. This may
entail genuine special and preferential treatment of developing States so as to
provide such States with fairer and better access to developed States’
markets.176

The chapter has also argued that the human rights obligations of States
under the ICESCR may extend to anyone within the power, effective control
or authority of a State, as well as within an area over which that State exer-
cises effective overall control. In this respect, human rights obligations with
respect to ESC rights, though essentially territorial, are not necessarily territo-
rially limited. There is a possibility of extraterritorial application, for example
where a State is an occupying power or where a State directly or indirectly
causes harm to ESC rights extraterritorially.

Finally, it has been shown that the absence of a clause allowing derogation
in times of public emergency in the ICESCR indicates that the Covenant’s
human rights obligations, particularly its core obligations, are non-derogable;
they continue to exist in situations of conflict, emergency and natural disaster.
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3. Extraterritoriality: universal human rights
without universal obligations?
Sigrun I Skogly

1 Introduction
In international human rights discourse, the concept of universalism has been
key since the adoption of the Charter of the United Nations (‘UN Charter’) in
1945, and the labelling of the 1948 Declaration as the Universal Declaration
of Human Rights (‘UDHR’)1 signifies the importance of this concept. Added
to this, the strong position of the non-discrimination provisions in the UN
Charter, the UDHR and all subsequent human rights treaties and declarations
is further evidence of the primacy of universal and non-discriminatory enjoy-
ment of human rights. This was also confirmed by the International Court of
Justice (‘ICJ’) in its determination that the practice of apartheid was a flagrant
violation of the purposes and principles of the UN Charter.2

Yet, in the development of human rights law and its implementation
through national and international bodies, the concept of universalism has
been rather one-sided: it concerns human rights enjoyment, but not human
rights obligations. While all individuals everywhere are considered to have the
same rights based on international law, the obligation-holders (normally
states) do not have the same obligations with regard to individuals every-
where. According to common perceptions of human rights obligations,
whether a state can in any way be held responsible for human rights violations
depends not only on the state’s actions, but also on where those actions took
place, and/or the nationality of the victims of the violations.

However, this way of looking at obligations has in recent times been questioned
by a number of actors in the international human rights community. Academics,3
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policymakers,4 non-governmental organisations (‘NGOs’),5 and international
institutions (as discussed below) have begun to question the logic of this
approach, and indeed the legal justifications for it. A significant number of
international court cases have also in recent years debated the reach of inter-
national human rights obligations. Thus, the altered approach is to address
whether states have obligations in regard to the human rights effects on indi-
viduals in other states as a result of actions and omissions in their international
cooperation or foreign policy.

There are different reasons for this shift in attention concerning these oblig-
ations. One of the more obvious reasons is the phenomenon of ‘globalisation’,
understood in a broad sense. The increased international interaction among
states, between states and international institutions, and between states and
private entities, such as multinational corporations (‘MNCs’), may have posi-
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Mark Gibney, Katarine Thomasevski and Jens Vedsted-Hansen, ‘Transnational State
Responsibility for Violations of Human Rights’ (1999) 12 Harvard International Law
Journal 267; Menno T Kamminga, Inter-state Accountability for Violations of Human
Rights (University of Pennsylvania Press, Philadelphia, 1992); R Lawson, ‘The
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Sovereignty, and International Governance (Oxford University Press, Oxford, 2002)
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(2006) 24 Netherlands Quarterly of Human Rights 271; Sigrun I Skogly, Beyond
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(Intersentia, Antwerp, 2006); Ralph Wilde, ‘Legal “Black Hole”? Extraterritorial State
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their human rights obligations’. Norwegian Government, Foreign Office, White Paper
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tive or negative effects on the human rights situation outside the control of the
territorial state. The more far-reaching international regulation of financial
matters and trade, combined with an emphasis on certain economic models,
compliance with which is imperative for international assistance, has resulted
in nation states being less able to control events within their own borders and
direct development in ways that they themselves choose.

This increased interaction and interdependence of states in the international
community has resulted in a debate that questions whether states have obliga-
tions that go beyond their national borders and include human rights problems
caused by the actions or omissions of one state in the territory of another state.
The question raised is whether the foreign state fails to comply with legal
obligations if its actions or omissions result in human rights violations abroad.
This debate concerns questions that have been addressed through the use of
different terms: extraterritorial obligations, transnational obligations, interna-
tional obligations, and global obligations, to mention the most common. While
these terms do not necessarily signify exactly the same phenomenon,6 the
main aim of this discussion is to address the problem that may occur if one
state acts in a manner whereby its actions undermine human rights for indi-
viduals in another country. For the purpose of this chapter, I will use the term
‘extraterritorial obligations’.7

2 The content of extraterritorial obligations
Before discussing the legal foundation for, and current obstacles to the imple-
mentation of, extraterritorial obligations, it is necessary to dwell briefly on
what the content of such obligations are. It was alluded to in the introduction
that the understanding of what human rights obligations are has become more
sophisticated and nuanced in the past two decades. While human rights oblig-
ations were initially thought to be mainly negative (to refrain from interfering
with individuals’ human rights enjoyment), both the language in the various
human rights treaties and the jurisprudence from human rights courts and
committees have confirmed that such an approach is too limited. Indeed, it is
now generally accepted that human rights obligations are of both a negative
and a positive nature, in that states are obliged not only to refrain from violat-
ing rights but also to take steps to ensure human rights enjoyment. This is the
case for economic, social and cultural rights as well as civil and political
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rights.8 Furthermore, based on works by Henry Shue9 and Asbjørn Eide,10 a
common understanding of three levels of obligations has emerged: the oblig-
ations to respect, to protect, and to fulfil.11 These levels of obligations have
been explained in the Maastricht Guidelines:

The obligation to respect requires States to refrain from interfering with the enjoy-
ment of economic, social and cultural rights. Thus, the right to housing is violated
if the State engages in arbitrary forced evictions. The obligation to protect requires
States to prevent violations of such rights by third parties. Thus, the failure to ensure
that private employers comply with basic labour standards may amount to a viola-
tion of the right to work or the right to just and favourable conditions of work. The
obligation to fulfil requires States to take appropriate legislative, administrative,
budgetary, judicial and other measures towards the full realization of such rights.
Thus, the failure of States to provide essential primary health care to those in need
may amount to a violation.12

According to the UN Committee on Economic, Social and Cultural Rights,
the same levels apply to extraterritorial (international) obligations.13 The
obligation to respect implies that a state has to respect the human rights of
individuals in another country when entering into cooperation with, or carry-
ing out foreign policy (including military activity) that impacts on, these indi-
viduals. The obligation to protect refers to the activities of private parties, and
therefore entails that states have an obligation to ensure that private parties
(including private businesses) over which they assert (jurisdictional or other)
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8 Maastricht Guidelines, Guideline 6. The Maastricht Guidelines on Violations
of Economic, Social and Cultural Rights (‘Maastricht Guidelines’) were adopted by a
group of experts that met in Maastricht on 22–6 January 1997. The Guidelines are
reprinted at (1998) 20 Human Rights Quarterly 691; see also http://www1.umn.eduhu-
manrts/instree/Maastrichtguidelines.html at 12 January 2009.

9 H Shue, Basic Rights: Subsistence, Affluence and US Foreign Policy
(Princeton University Press, Princeton, 2nd ed, 1996) 52.

10 Asbjørn Eide, The Right to Adequate Food as a Human Right: Special
Rapporteur’s Report on the Right to Adequate Food, UN Doc E/CN.4/Sub.2/1987/23
(7 July 1987).

11 In a follow-up study on the right to adequate food, Eide proposes two sepa-
rate elements of the fulfil part of obligations: to promote and to facilitate. See Asbjórn
Eide, The Right to Adequate Food and to be Free From Hunger: Updated Study on the
Right to Food, UN Doc E/CN.4/Sub.2/1999/12 (28 June 1999).

12 Maastricht Guidelines, Guideline 6. Please note that the focus here is on
violations of economic, social and cultural rights. However, the sentence preceding the
quoted part above confirms that these levels are also relevant for civil and political
rights.

13 The UN Committee on Economic, Social and Cultural Rights refers to
extraterritorial obligations as ‘international obligations’.



control do not violate the rights of individuals in other states.14 Finally, the
obligation to fulfil requires states to take such measures that are necessary for
the full realisation of rights in other states.

This final point is by far the most controversial element of extraterritorial
obligations. Without going into the details of the debates concerning this level
of extraterritorial obligation,15 and the problems that it may raise in terms of
sovereignty of the home state of individuals facing human rights problems, as
well as the practical problems of resources available for full realisation of all
human rights in foreign states, it should be noted that the special rapporteur on
the Right to Food, Jean Ziegler, introduced the concept of ‘support fulfilment’
of rights in other states. He explained this terminology in the following
manner:

It underlines that the principal obligation to guarantee the right to food is incumbent
on the national Government, but other States, if they have available resources, have
a complementary obligation to help the national State, when it does not have the
resources to realize the right to food of its population.16

3 Legal foundation for extraterritorial human rights obligations
While states’ extraterritorial human rights obligations often have been
ignored, this does not imply that they are non-existent, nor that there are no
legal foundations for such obligations. Indeed, extraterritorial human rights
obligations have their grounding in international human rights law, and this
has been confirmed by international courts and committees. It should be noted
that the jurisprudence in this area is not conclusive, and that different
approaches have been taken by different international institutions, and that
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14 In General Comment 15 on the right to water, the UN Committee on
Economic, Social and Cultural Rights (‘ECOSOC’) confirms that ‘international oblig-
ations’ includes that ‘[s]teps should be taken by States parties to prevent their own citi-
zens and companies from violating the right to water of individuals and communities
in other countries’: ECOSOC, General Comment 15: The Right to Water, UN Doc
E/C.12/2002/1 (20 January 2002) [33]. Likewise, in General Comment 14 on the right
to the highest attainable standard of health, the same Committee confirms that ‘[t]o
comply with their international obligations in relation to Article 12, States parties have
to respect the enjoyment of the right to health in other countries, and to prevent third
parties from violating the right in other countries, if they are able to influence these
third parties by way of legal or political means, in accordance with the Charter of the
United Nations and applicable international law’: ECOSOC, General Comment 14:
The Right to the Highest Attainable Standard of Health, UN Doc E/C.12/2000/4 (11
August 2000) [39].

15 For a more in-depth discussion of these issues, see Skogly, above n 3, Ch 3.
16 Jean Ziegler, The Right to Food: Report of the Special Rapporteur on the

Right to Food, UN Doc E/CN.4/2005/47 (24 January 2005) [47].



even the same institution may not appear to be consistent in its application of
extraterritorial obligations. This thesis will be discussed below.

A The Charter of the United Nations
Little attention has been given to the possibility that the UN Charter provides
for more than domestic human rights obligations. Commonly, the UN Charter
is criticised for not being specific enough in terms of human rights and the
corresponding obligations. However, there may be more in the UN Charter
than has been recognised.

Article 1 of the UN Charter establishes the purposes of the organisation,
and as a member of the UN each individual state is bound by the UN Charter,
and has obligations to assist in fulfilling these purposes. The fundamental prin-
ciple of universal and international protection of human rights is provided in
Article 1(3). It is that the

purpose of the United Nations [is to] achieve international co-operation in solving
international problems of an economic, social, cultural or humanitarian character,
and in promoting and encouraging respect for human rights and for fundamental
freedoms for all. (emphasis added)

The inclusion of the statement that the organisation’s purpose is, inter alia, to
‘achieve international co-operation’ in relationship to the substantive content
of the rest of the paragraph is not insignificant in relation to the question of
extraterritorial human rights obligations. If international cooperation is to be
achieved, the members of the UN will have an obligation to contribute to this
cooperation which is aimed at addressing problems of an economic, social,
humanitarian and human rights character. If member states of the United
Nations claim that human rights obligations are uniquely territorial, this disre-
gards the principle of international cooperation in Article 1.

Further, Articles 55 and 56 provide that the United Nations shall promote
‘universal respect for, and observance of human rights and fundamental free-
doms for all’,17 and that this shall be done through ‘joint and separate action
in co-operation with the Organization’.18 These articles are commonly
referred to in UN documents when the international promotion of human
rights is discussed. However, until recently there has been little interpretation
of the obligations that stem from these two provisions.19
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17 UN Charter, Article 55(c) (emphasis added).
18 UN Charter, Article 56.
19 Margot E Salomon, Global Responsibility for Human Rights: World Poverty

and the Development of International Law (Oxford University Press, Oxford, 2007)
67–71.



In an elaboration of the legislative history and interpretation of Article 56,
it is explained that the text is a compromise between a wording suggested by
Australia and the views of the United States in the drafting process.20

Australia had proposed that ‘all members of the UN should pledge to take
action, on both national and international levels, for the purpose of securing
for all peoples, including their own, such goals as improved labour stan-
dards’21 and thus suggested a formulation in which the pledge would mean
that the ‘members would both co-operate internationally and act within their
own countries to pursue the economic and social objectives of the
Organization, in their own way and without interference in their domestic
affairs by the Organization’.22 This was opposed by the US, as it claimed that
all that could be included in the Charter was to provide for ‘collective action
and thus it could not oblige a nation to take separate action because that would
constitute an infringement upon the internal affairs of the member states’.23

Thus, the interpretation of the Article has tended to accept a compromise
between the two positions, whereby the

rather limited obligatory function of Article 56 is . . . the result of the wording of
Article 55, to which it refers. The latter only describes purposes (and not substan-
tive obligations) to be achieved by means of co-operation. To this extent, Article 56
can thus only create substantive obligations (as opposed to procedural obligations)
in so far as Article 55 contains a corresponding basis in that respect.24

However, Simma holds that Article 55(c) contains substantive obligations in
regard to human rights,25 and it can thus be held that Articles 55 and 56 in
conjunction establish obligations to take action to promote respect for human
rights. According to this interpretation, there is a firm obligation for states to
act individually as well as collectively to promote respect for human rights.

It is, however, interesting to note that the opposition by the United States
did not concern the international obligations, but rather that the UN Charter
could not prescribe what states should do domestically. As domestic human
rights obligations have now gained virtually universal acceptance, it is rather
paradoxical that the international (or extraterritorial) obligations have become
the controversial ones.
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20 Bruno Simma (ed) The Charter of the United Nations – A Commentary
(Oxford University Press, Oxford, 1994) 793.

21 Ibid.
22 Ibid.
23 Discussion UNCIO X, Doc 699 II/3/30 and Doc 747 II/3/46, 139–40: cited in

Simma, above n 20.
24 Simma, above n 20, 794.
25 Ibid.



The meaning of ‘jointly’ as used in Article 56 is not quite clear though. In
Simma’s commentary on the UN Charter, the meaning of the term ‘joint’ is
not substantially discussed.26 However, ‘jointly’ could imply action through
the United Nations, as a way to practically carry out the organisation’s
mandate, in recognition that the organisation may not be able to fulfil its
purposes without joint commitment from the membership. However, the inter-
pretation that this would be the entire meaning of ‘joint action’ in Article 56
seems too narrow. The article provides that this joint action shall take place ‘in
cooperation with the organisation.’ If it was intended to imply a narrow oblig-
ation to promote respect for human rights through the work of the United
Nations, one would have expected the wording to reflect this, for instance by
saying ‘joint and separate action through the United Nations’. But this word-
ing was not chosen. Rather, a wider formulation is used, and the understand-
ing of ‘joint’ therefore implies an obligation to act jointly to promote respect
for human rights, and also an obligation to cooperate with the United Nations
in this regard.27 This joint action has a clear extraterritorial element to it: only
one of the states acting ‘jointly’ may at any given time address the promotion
of the respect for human rights domestically – all the other states involved in
the joint action will logically be addressing respect for human rights in another
state.

Furthermore, Article 56 does not only call for joint action, but indeed also
‘separate’ action in cooperation with the United Nations. These words, seen in
conjunction with the provision in Article 55(c), which calls for universal
respect for human rights, further strengthens arguments for human rights
obligations beyond national borders for individual states. As the article uses
the term ‘universal’ rather than ‘domestic’, it is submitted that this wording
has extraterritorial implications, and that it adds to the Charter’s non-discrim-
ination principle, in that states shall promote respect for human rights not only
of their own populations, but indeed universally as well.

In addition to the UN Charter, the various specific human rights treaties are
the main sources of human rights obligations. Some of these treaties have
provisions which give a specific content to extraterritorial obligations, while
others have been interpreted to contain such obligations without specific
mention in the treaty text.28
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26 The seminal work edited by Simma covers 1400 pages. However, only three
pages are devoted to Article 56. Very little scholarly work on this article is found else-
where.

27 Simma, above n 20, 948.
28 For a deeper analysis on the sources of extraterritorial obligations, see Skogly,

above n 3; and Coomans and Kamminga, above n 3.



There are three international human rights treaties that are specifically
important based on their own provisions for the discussions on extraterritorial
obligations. These are the International Covenant on Economic, Social and
Cultural Rights (‘ICESCR’),29 the Convention on the Rights of the Child
(‘CRC’),30 and the recent Convention on the Rights of Persons with
Disabilities (‘CRPD’).31

B The International Covenant on Economic, Social and Cultural Rights
The ICESCR is particularly interesting in any discussion on extraterritorial
human rights obligations.32 Not only does Article 2(1) ICESCR refer specifi-
cally to the states parties’ obligations to take steps ‘individually and through
international assistance and co-operation’33 for the realisation of the rights
guaranteed, but it also omits the reference to ‘jurisdiction’ or ‘territory’ which
is common in other human rights instruments.34 This being so, the under-
standing of the content of the extraterritorial obligations stemming from this
provision in Article 2(1) ICESCR has not been significantly developed.35 The
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29 Opened for signature 19 December 1966, 999 UNTS 3 (entered into force
3 January 1976).

30 Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force
2 September 1990).

31 Opened for signature 30 March 2007, 993 UNTS 3 (entered into force 3 May
2008).

32 In this chapter, I will only address Article 2(1) ICESCR. I have addressed the
significance of other articles of the ICESCR in other publications: see generally Sigrun
I Skogly, ‘The obligation of international assistance and co-operation in the
International Covenant on Economic, Social and Cultural Rights’ in B Morten (ed)
Human Rights and Criminal Justice for the Downtrodden: Essays in Honour of
Asbjorn Eide (Kluwer Law International, Dordrecht, 2003) 403; and Skogly, above
n 3, 83–98.

33 Article 2(1) of the International Covenant on Civil and Political Rights,
opened for signature 16 December 1966, 999 UNTS 171 (entered into force 23 March
1976) reads: ‘[e]ach State Party to the present Covenant undertakes to take steps, indi-
vidually and through international assistance and co-operation, especially economic
and technical, to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present Covenant by all
appropriate means, including particularly the adoption of legislative measures.’

34 For the text of these instruments, see below p. 91.
35 In General Comment No 3: The nature of States parties obligations (Art 2(1)),

UN Doc E/1991/23 (14 December 1990) (‘General Comment No 3’) the Committee
referred to this passage as indicating that ‘available resources’ included those available
through international assistance (at [13]), and, read in conjunction with Articles 55 and
56 of the UN Charter, that ‘international cooperation for development and thus for the
realization of economic, social and cultural rights is an obligation of all States. It is
particularly incumbent upon those States which are in a position to assist others in this



Committee on Economic, Social and Cultural Rights has in later years,
however, begun to include explicit and implicit references to this provision in
its General Comments and in questioning of and concluding observations to
states’ reports.36

A review of some of the drafting history of Article 2(1) ICESCR sheds light
on the debates that took place in the 1950s and ’60s. As has been documented
elsewhere,37 there was some discussion over the inclusion of the passage
‘international assistance and co-operation’ in the Article. The discussions in
the Commission on Human Rights and in the General Assembly’s Third
Committee were, however, not conclusive as to the drafting parties’ intentions.
What did seem rather clear, though, was that international cooperation and
assistance was seen as necessary if the Covenant’s rights were to be realised.
What was more discussed was the nature of this cooperation, and whether the
added provision of ‘especially economic and technical’ was too limited.38

International assistance and cooperation was included as one of the means of
realisation of the rights in the original (and subsequent) general obligation
provision of the Covenant. However, more than 40 years later, it has proven
to be one of the more controversial aspects of the document.

C The Convention on the Rights of the Child
As is the case for the ICESCR, the CRC incorporates specific obligations of
international assistance and cooperation in regard to economic, social and
cultural rights. Article 4 states that:
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regard’ (at [14]); The Limburg Principles, [29]–[34], deal with this passage in Article
2(1), but use rather general terms, such as ‘international co-operation and assistance
shall’ give priority to ‘the realization of all human rights’; and that it should contribute
to the establishment of a social and international order conducive to human rights.
There is no clear indication as to the content of obligations for states. The Limburg
Principles on the Implementation of Economic, Social and Cultural Rights were
adopted by a group of distinguished experts in international law, convened by the
International Commission of Jurists, the Faculty of Law of the University of Limburg
and the Urban Morgan Institute for Human Rights, University of Cincinnati, which met
in Maastricht on 2–6 June 1986. These principles can inter alia be accessed through the
International Human Rights Obligations Network (‘IntHRON’) at: http://www.lancs.
ac.uk/fss/organisations/humanrights/inthron/index.php at 12 January 2009.

36 For a detailed analysis of the way in which the Committee on Economic,
Social and Cultural Rights has approached this issue, see Magdalena Sepulveda,
‘Obligations of “International Assistance and Cooperation” in an Optional Protocol to
the International Covenant on Economic, Social and Cultural Rights’ (2006) 24
Netherlands Quarterly of Human Rights 271.

37 Skogly, above n 32, 403–20.
38 General Assembly, 17th Session, 3rd Committee, 1204th meeting, UN

Official Records, [49]. For further discussions on this, see Skogly, above n 32, 407–12.



States Parties shall undertake all appropriate legislative, administrative, and other
measures for the implementation of the rights recognized in the present Convention.
With regard to economic, social and cultural rights, States Parties shall undertake
such measures to the maximum extent of their available resources and, where
needed, within the framework of international cooperation (emphasis added).

During the drafting of this article, there were a number of issues debated,
including the reference to ‘available resources’.39 However, what is noticeable
in this context is that ‘international co-operation’ was already included in the
first draft of the convention text presented by Poland in January 1980, and it
was readily accepted, and not considered controversial, as evidenced by the
lack of debate about it.40

Contrary to the position of the Committee on Economic, Social and
Cultural Rights, the Committee on the Rights of the Child has not dealt with
the concept of international cooperation as part of the treaty obligations in any
detail. The only aspect of international cooperation that is included in the
Committee’s General Comments41 relates to the seeking of international assis-
tance, and does not include recognition of extraterritorial obligations.42

D The Convention on the Rights of Persons with Disabilities
A recent addition to international human rights law was made with the adop-
tion and entry into force of the CRPD. There are two articles that specifically
address international cooperation: Article 4 CRPD ‘General Obligations’ and
Article 32 CRPD ‘International Cooperation’. Article 4 (2) CRPD provides
that:

With regard to economic, social and cultural rights, each State Party undertakes to
take measures to the maximum of its available resources and, where needed, within
the framework of international cooperation, with a view to achieving progressively
the full realization of these rights, without prejudice to those obligations contained
in the present Convention that are immediately applicable according to international
law.

In contrast to Article 2(1) ICESCR, the Article only refers to ‘international
cooperation’ rather than ‘international assistance and cooperation’. As inter-
national assistance (technical, financial, humanitarian) is now commonly seen
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39 Skogly, above n 3, 103.
40 Skogly, above n 3, 104.
41 Committee on the Rights of the Child, General Comment No 5: General

Measures of Implementation of the Convention on the Rights of the Child, UN Doc
CRC/GC/2003/5 (3 October 2003).

42 Skogly, above n 3, 159–60.



to be part of international cooperation,43 this difference is unlikely to imply a
more narrow sphere for the extraterritorial obligations.

The second article that deals with international cooperation, Article 32
CRPD, emphasises ‘the importance of international cooperation and its
promotion, in support of national efforts for the realization of the purpose and
objectives of the present Convention’. This refers to the same concept as
Ziegler labelled ‘obligation to support fulfilment’.44 It then goes on to call for
international development programmes that are inclusive and accessible to
persons with disabilities,45 and for measures to facilitate and support capacity
building,46 to facilitate research cooperation;47 and to provide technical assis-
tance and technology transfer.48

The Article ends with: ‘The Provisions of this article are without prejudice
to the obligations of each State Party to fulfil its obligations under the present
Convention’.49 This final sentence is of particular interest, as it addresses some
of the concerns opponents to extraterritorial obligations have voiced, namely
that states (and particularly poorer states) will feel relieved of their treaty
obligations, as they can advocate that they need external funding to implement
the rights in the treaties. This provision emphasises the primary obligation for
the territorial state to comply with its obligations and carry out its implemen-
tation.

E Other human rights treaties
It is noticeable that the specific treaties discussed so far all address
economic, social and cultural rights in relation to extraterritorial obligations.
One could then easily conclude that any extraterritorial human rights oblig-
ations are confined to that part of international human rights law. However,
such an interpretation would not reflect the current understanding of inter-
national human rights treaties. Indeed, the ICJ, the UN Human Rights
Committee (which monitors the implementation of the International
Covenant on Civil and Political Rights), the European Court of Human
Rights, and the Inter-American Commission on Human Rights have all
confirmed that international human rights treaties protecting civil and polit-
ical rights contain obligations for the states parties that go beyond the
national territory. This is in spite of the clauses in some of these treaties
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43 For further discussions on this, see Salomon, above n 19, 98–109.
44 See Ziegler, above n 16 and accompanying text.
45 Article 32(1)(a) CRPD.
46 Article 32(1)(b) CRPD.
47 Article 32(1)(c) CRPD.
48 Article 32(1)(d) CRPD.
49 Article 32(2) CRPD.



providing that the states parties are to protect and ensure the rights within
their territory and/or their jurisdiction.50

In the Namibia Opinion, the ICJ found that South Africa, having estab-
lished a system of apartheid in the neighbouring state, was in breach of its
international obligations under the UN Charter. Therefore, the fact that South
Africa acted outside of its own territory was of no consequence; the Court still
found that South Africa was in breach of its obligations.51

Furthermore, in the advisory opinion on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, the ICJ consid-
ered the relevance of obligations stemming from human rights treaties that
Israel has ratified. In regard to the ICCPR, the Court held that it was applica-
ble ‘in respect of acts done by a State in the exercise of its jurisdiction outside
its own territory’.52 Likewise, in respect of the ICESCR, the Court held that

The territories occupied by Israel have for over 37 years been subject to its territo-
rial jurisdiction as the Occupying Power. In the exercise of the powers available to
it on this basis, Israel is bound by the provisions of the ICESCR.53

Similarly, in Lopez Burgos v Uruguay, the UN Human Rights Committee
held that

[I]t would be unconscionable to so interpret the responsibility under Article 2 of the
[ICCPR] as to permit a State party to perpetrate violations of the Covenant on the
territory of another State, which violations it could not perpetrate on its own terri-
tory.54

Adding his individual opinion to this case, Committee Member Tomuschat
held that

Never was it envisaged [. . .] to grant States parties unfettered discretionary power
to carry out wilful and deliberate attacks against the freedom and personal integrity
of their citizens living abroad.55

While this case concerned the abduction and arrest of a Uruguayan citizen
living abroad by members of the Uruguayan security forces, and the question
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50 For text, see below p. 91.
51 See above n 2 and accompanying text.
52 Legal Consequences of the Construction of a Wall in the Occupied

Palestinian Territory, ICJ Advisory Opinion (9 July 2004) [111] (‘The Wall’).
53 The Wall [112].
54 Lopez Burgos v Uruguay, Communication No 052/1979, UN Doc

CCPR/C/OP/1 (29 July 1981) [12.3] (‘Lopez Burgos’).
55 Lopez Burgos 184.



before the Committee became whether a state had the same obligations
towards its citizens abroad as at home,56 it is probably reasonable to suggest
that Tomuschat’s opinion could also be applied to foreigners abroad and that
states should not have ‘unfettered discretionary power to carry out wilful and
deliberate attacks against the freedom and personal integrity’ of individuals in
other states. This understanding is supported by another passage in his state-
ment, where he holds that the ‘words “within its territory” . . . was intended to
take care of objective difficulties which might impede the implementation of
the Covenant in specific situations’.57

This view is confirmed by both the Committee against Torture (‘CAT’) and
the Human Rights Committee in their deliberations and conclusions regarding
the United States’ reports concerning inter alia the conditions at Guantanamo
Bay. CAT, in its concluding observations in 2006

reiterates its previously expressed view that ‘territory under [the State party’s] juris-
diction’ includes all areas under the de facto effective control of the State party, by
whichever military or civil authorities such control is exercised. The Committee
considers that the State party’s view that those provisions are geographically limited
to its own de jure territory to be regrettable.58

Likewise, the Human Rights Committee has noted

with concern the restrictive interpretation made by the State party of its obligations
under the Covenant, as a result in particular of: (a) its position that the Covenant
does not apply with respect to individuals under its jurisdiction but outside its terri-
tory, nor in time of war, despite the contrary opinions and established jurisprudence
of the Committee and the International Court of Justice; . . . The State party should
in particular: (a) acknowledge the applicability of the Covenant with respect to indi-
viduals under its jurisdiction but outside its territory.59
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56 In this respect, the case is similar to that heard by the European Court of
Human Rights in Őcalan v. Turkey, where Mr. Őcalan, a Turkish citizen, was arrested
by Turkish authorities at the international airport in Nairobi, Kenya, and brought back
to Turkey. The Court considered that ‘directly after being handed over to the Turkish
officials, the applicant was effectively under Turkish authority and therefore within the
“jurisdiction” of that State for the purposes of Article 1 of the Convention, even though
in this instance Turkey exercised its authority outside its territory’: Őcalan  v Turkey,
Application No 46221/99 (Unreported, European Court of Human Rights, Trial
Chamber, 12 May 2005) [91].

57 Lopez Burgos 184ff.
58 UN CAT, Conclusions and recommendations: United States of America, UN

Doc CAT/C/USA/CO/2 (25 July 2006) [15].
59 UN Human Rights Committee, Concluding Observations: United States of

America, UN Doc CCPR/C/USA/CO/3/Rev.1 (18 December 2006) [10].



The European Court of Human Rights has also found that actions by a High
Contracting Party beyond its territory may be in breach of that State’s obliga-
tions. In Loizidou v Turkey,60 which concerned the ability of a Greek-Cypriot
to access her property in Northern Cyprus after the Turkish occupation of that
part of the island, the Turkish government argued that the case could not be
admissible as it concerned an area outside the territory of Turkey. However, the
European Court clearly stated that a state’s responsibility for its own acts can
reach outside the territorial jurisdiction of that state. The Court held that the

responsibility of Contracting Parties can be involved because of acts of their author-
ities, whether performed within or outside national boundaries, which produce
effects outside their own territory.61

The Inter-American Commission on Human Rights (‘IACHR’) has taken a
similar view in cases involving transnational human rights obligations. In
Armando Alejandre Jr and Others v Cuba62 the petitioners complained to the
IACHR about the deaths of four individuals caused by the shooting down of
two civilian aircrafts by a Cuban military MiG-29. The civilian aircrafts were
in international territory when they were shot down. The IACHR held Cuba
responsible for violating the victims’ right to life and to a fair trial and stated
the following with regard to the extraterritorial nature of the acts:

The fact that the events took place outside Cuban jurisdiction, does not limit the
Commission’s competence ratione loci, because, as previously stated, when agents
of a state, whether military or civilian, exercise power and authority over persons
outside national territory, the state’s obligation to respect human rights continues –
in this case the rights enshrined in the American Declaration. The Commission
finds conclusive evidence that agents of the Cuban State, although outside their
territory, placed the civilian pilots of the ‘Brothers to the Rescue’ organization
under their authority. Consequently, the Commission is competent ratione loci to
apply the American Convention extraterritorially to the Cuban State in connection
with the events that took place in international airspace on February 24, 1996.63

In this case, the IACHR recognised that Cuba was acting outside its territorial
jurisdiction, but that in certain circumstances it is not only consistent with, but
also required by, the applicable rules to hold a state accountable for acts
outside its territory.64
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60 Loizidou v Turkey (1995) 310 Eur Court HR (ser A) 7 (‘Loizidou’).
61 Loizidou [62].
62 Armando Alejandre Jr and Others v Cuba, Inter-American Commission of

Human Rights, Report No 86/99, Case No 11.589 (29 September 1999).
63 Armando Alejandre Jr and Others v Cuba [25].
64 Armando Alejandre Jr and Others v Cuba [23].



This recital of cases by international courts and opinions by monitoring
Committees should not be taken as an indication that extraterritorial obliga-
tions in relation to human rights are necessarily always accepted, and that they
are not seen as controversial by many institutions and human rights lawyers.
Indeed, the European Court of Human Rights has stated that only ‘in excep-
tional circumstances’ can obligations go beyond the territory of the state.65

Furthermore, the ICJ has gone to great lengths to avoid apportioning respon-
sibility to states whose conduct contributes to human rights violations in third
countries.66 This reality calls for an assessment of the obstacles to full recog-
nition of extraterritorial obligations.

4 Obstacles to the recognition of extraterritorial obligations
There are a number of obstacles to the development of a consensus regarding
the content of states’ obligations for their involvement in human rights viola-
tions in other states. Some are obstacles in (the interpretation of) the law and
others are of a more political nature.

A State responsibility
According to the International Law Commission’s Articles on Responsibility
for Internationally Wrongful Acts (‘ILC Articles’),67 if a state commits an act
or omits to carry out prescribed conduct and this act or omission represents a
breach of an international obligation, the state has committed an internation-
ally wrongful act for which it is responsible.68 The ILC Articles also set out
the legal consequences for such unlawful acts.69 This is a reflection of the reci-
procal character of international law as between states. However, state respon-
sibility is not commonly invoked in situations where the actions of one state
breach or threaten the human rights of individuals in another state.
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65 Bankovic and Ors v Belgium and Ors (2000) 123 ILR 94, [71], [80]
(‘Bankovic’).

66 This thesis is evident both in Nicaragua v United States of America [1986]
ICJ Reports 14 (‘Nicaragua’) and the Case Concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide [2007] ICJ
Reports, http://www.icj-cij.org/docket/index.php?p1=3&p2=3&k=f4&case=91&
code=bhy&p3=4 at 12 January 2009 (‘Genocide’). For a critical appraisal of these
cases and the implication for state responsibility for breaches of extraterritorial oblig-
ations, see Mark Gibney, ‘Genocide and State Responsibility’ (2007) 7 Human Rights
Law Review 760.

67 Adopted by the International Law Commission in 2001: see http://untreaty.
un.org/ilc/texts/instruments/english/draft%20articles/9_6_2001.pdf at 12 January
2009.

68 ILC Articles Articles 1 and 2.
69 ILC Articles Part II.



Inter-state complaint procedures exist in some of the regional human rights
systems,70 and in some of the international conventions adopted through the
United Nations system.71 These procedures, while sparingly used, are some-
what different from the regular application of state responsibility, as they are
procedures specifically provided for in certain treaties, and are not reactions to
breaches of normal reciprocal international law obligations independent of
specific treaty-based procedures. Yet, the inter-state complaint procedures
underscore the argument that international human rights treaties operate
according to the general principles contained in the Law of Treaties. It is the
reciprocal obligations undertaken by ratifying the treaty that are essential, not
the nationality of the individual whose rights have been violated. In order to
complain about the treatment of its own citizens abroad, a state need not rely
on human rights treaties to seek redress, as customary international law prin-
ciples regarding diplomatic protection cover that issue.72

Therefore, when entering into international human rights treaties, states not
only guarantee that they will treat their inhabitants according to the standards
provided in the treaties, but also that they are obligated to do so in their rela-
tionship to the other states that have ratified the same treaties. In essence, there
is no relinquishment of the reciprocal nature of international treaties. To illus-
trate, states A and B are in a human rights treaty relationship with each other
and the treaty prohibits torture. State A tortures its prisoners. The acts of torture
violate the rights of the prisoners, but they also breach its treaty obligation in
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70 See Article 33 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, opened for signature 4 November 1950, 213 UNTS 262
(entered into force 3 September 1953) (‘ECHR’) as amended by Protocol 11; the
American Convention on Human Rights, opened for signature 22 November 1969,
1144 UNTS 123 (entered into force 18 July 1978) provides for a similar procedure in
Article 44; see also the African Charter on Human and Peoples’ Rights, opened for
signature 27 June 1981, 21 ILM 58 (entered into force 21 October 1986), Article 47.
None of these procedures has been significantly used.

71 Inter-state complaints procedures are available under the ICCPR; the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into
force 26 June 1987); the Convention on the Elimination of All Forms of Racial
Discrimination, opened for signature 21 December 1965, 660 UNTS 195 (entered into
force 4 January 1969); and the Convention on the Protection of All Rights of Migrant
Workers and their Families, opened for signature 18 December 1990, 30 ILM 1517
(entered into force 1 July 2003). As of November 2007, no such complaints have been
filed in the UN system.

72 This issue relates to the discussion about minimum standards of treatment of
citizens of another state, an issue that goes beyond the scope of this chapter. For a
discussion on this, see Antonio Cassese, International Law (Oxford University Press,
Oxford, 2nd ed, 2005) 120.



relationship to state B. This conception concerns the traditional international
obligations, breaches of which give rise to state responsibility as defined in
Articles 1 and 2 of the ILC Articles.

The scenario used in this example reflects the domestic operation of human
rights law, as the violations are committed by state A in regard to its own citi-
zens or residents. However, the lack of application of state responsibility
becomes increasingly more relevant in extraterritorial human rights relations.
What if state A acts in a manner that violates the rights of state B’s residents,
while they are within the territory of state B? This example illustrates a lack of
‘reverse diplomatic protection’. According to principles of customary interna-
tional law, diplomatic protection may be afforded by one state if another state
infringes upon the first state’s citizens while they are in the territory of the
second state.73 The principle works on the basis that a violation of the rights of
a citizen of one state by another state is considered a wrongful act against the
citizen’s home state.74 However, if one state violates the rights of a citizen of
another state while that citizen is in his/her home state, the principle of diplo-
matic protection does not seem to apply, or at least is not being used.75

The problem faced in these situations is that while we have a definition as
to what triggers state responsibility, namely a wrongful act on the part of a
state, we have very little guidance as to what constitutes a wrongful act by
states in extraterritorial relations, and in particular in human rights cases.
There is little international jurisprudence in this field, and what is available is
not necessarily consistent. As has been mentioned above, the ICJ has heard
some relevant cases, in particular the Nicaragua case and the Genocide case,
and so have regional courts and commissions (in particular the European
Court of Human Rights and the IACHR) and international criminal tribunals
(in particular the International Criminal Tribunal for the Former Yugoslavia
(‘ICTY’)). What is common for these cases is that the courts, commissions
and tribunals go to great lengths to determine, on the basis of the evidence
available, the exact detail of control that one state may have had over the
events in another state, events that have led to (often highly significant) human
rights violations.

In the Nicaragua case the ICJ considered, inter alia, whether the significant
support by the United States to the contras in Honduras triggered responsibility
for the actions taken by them when operating in Nicaragua. The Court held that
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73 Vaughan Lowe, International Law (Oxford University Press, Oxford, 2007)
132.

74 Ibid.
75 We have, however, seen that if a person has his/her human rights violated by

their home state while residing in another state, extraterritorial applications of human
rights treaties have been accepted. See, for instance, Burgos Lopez.



[E]vidence available to the Court indicates that various forms of assistance provided
to the contras by the United States have been crucial to the pursuit of their activi-
ties, but it is insufficient to demonstrate their complete dependence on the United
States aid.76 . . . The Court has taken the view . . . that United States participation,
even if preponderant or decisive, in the financing, organizing, training, supplying
and equipping of the contras, the selection of its military or paramilitary targets, and
the planning of the whole of its operation, is still insufficient in itself . . . for the
purpose of attributing to the United States the acts committed by the contras in the
course of their military or paramilitary operations.77 . . . For this conduct to give rise
to legal responsibility of the United States, it would in principle have to be proved
that the State had effective control of the military and paramilitary operations in the
course of which the alleged violations were committed. 78

Furthermore, in the more recent Genocide case, the Court built on the
concept of ‘effective control’ from the Nicaragua case, and used Article 8 of
the ILC Articles, when determining whether Serbia and Montenegro (‘FRY’)
could be considered to have responsibility for the genocide that had taken
place in Bosnia and Herzegovina.79 Article 8 holds that

The conduct of a person or a group of persons shall be considered an act of a State
under international law if the person or group of persons is in fact acting on the
instructions of, or under the direction or control of that State in carrying out the
conduct.

The question in this case was whether the Bosnian Serbs during the genocide
had been under the ‘direction or control of’ the government of the FRY.
According to the applicants, up to 90 per cent of the material needs of the self-
proclaimed ‘Republic Srpska’ (the Bosnian Serbs) had been provided by
Serbia; a substantial portion of the Bosnian Serb paramilitary forces were
being salaried by Serbia; and the economies of the Republic of Srpska and
Serbia were almost completely integrated.80 This claim was not challenged by
the Court,81 as it confirmed that

[T]he Respondent was thus making its considerable military and financial support
available to the Republic Srpska, and had it withdrawn that support, this would have
greatly constrained the options that were available to the Republic Srpska authori-
ties.82
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76 Nicaragua [110] (emphasis added).
77 Nicaragua [115].
78 Nicaragua [115] (emphasis added).
79 Genocide [399].
80 Genocide [239], [240].
81 Gibney, above n 66, 764.
82 Genocide [240].



Yet, the Court did not find that the FRY was legally responsible, because it

is not established beyond any doubt in the argument between the Parties whether
the authorities of the FRY supplied – and continued to supply – the [Bosnian Serb
forces] who decided upon and carried out those acts of genocide with their aid and
assistance, at a time when those authorities were clearly aware that genocide was
about to take place or was under way.83

What these two cases decided by the ICJ illustrate is that the Court applies
an extremely high threshold for responsibility. In applying the concept of
‘effective control’ over, or whether a non-territorial state ‘directed or
controlled’, the impugned actions, the ICJ seems to conclude that unless the
foreign state has complete control over actions in a given situation, no legal
responsibility can be attributed.

The ICJ’s decisions demonstrate that, contrary to domestic legal systems,
the international legal system does not utilise the concept of complicity by
states in actions that lead to human rights violations in another state.84 This is
at least the way in which the ICJ approaches serious human rights violations.
The ILC Articles contain the possibility of complicity through the notion of
‘aid or assistance’ to another state for its commission of an internationally
wrongful act.85 However, the ICJ has interpreted this ‘aid and assistance’ to be
so significant that it represents ‘effective control’ over the situation, which
more or less deprives the concept of complicity of any real meaning.

As with domestic criminal cases, violations of international human rights
law are often complex occurrences where more than one actor may be
involved. In such circumstances, a concept of complicity (‘aiding and abet-
ting’) ought to be developed, to ensure that states may be held internationally
responsible for their own actions or omissions.86

B Jurisdictional obstacles
As was mentioned above, some human rights treaties contain provisions that
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83 Genocide [422].
84 It should be noted that complicity is provided for in international criminal

law, but that concept refers to acts committed by individuals rather than states. The
complicity by individuals as a foundation for criminal responsibility is provided for in
the Rome Statute of the International Criminal Court, opened for signature 17 June
1998, 2187 UNTS 90 (entered into force 1 July 2002) Article 25.

85 ILC Articles Articles 16–18.
86 The concept of complicity of non-state actors (such as multinational corpora-

tions) in human rights violations is addressed in Andrew Clapham, Human Rights
Obligations of Non-State Actors (Oxford University Press, Oxford, 2006); Andrew
Clapham and Scott Jerbi, ‘Categories of Corporate Complicity’ (2001) 24 Hastings
International and Comparative Law Review 339.



provide that the rights guaranteed by the treaty shall be respected, protected
and/or ensured within the jurisdiction and/or territory of the ratifying state.
This has resulted in a perceived geographical limitation which may be inter-
preted as granting these states impunity in terms of human rights conduct
outside their own territory, or the territory covered by the relevant treaty.

Article 2(1) ICCPR provides:

Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized
in the present Covenant, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status. (emphasis added)

Article 1 ECHR states:

The High Contracting Parties shall secure to everyone within their jurisdiction the
rights and freedoms defined in Section I of this Convention. (emphasis added)

Finally, Article 1 of the American Convention on Human Rights states:

The States Parties to this Convention undertake to respect the rights and freedoms
recognized herein and to ensure to all persons subject to their jurisdiction the free
and full exercise of those rights and freedoms, without any discrimination for
reasons of race, color, sex, language, religion, political or other opinion, national or
social origin, economic status, birth, or any other social condition. (emphasis added)

The African Charter on Human and Peoples Rights does not contain any
specific jurisdictional or territorial limitation.87

The European Court of Human Rights has found that Article 1 contains a
concept of ‘European legal space’ (‘espace juridique’) in the Bankovic case.88

This case, which concerned the responsibility of 17 NATO states parties under
the ECHR for the death and injury caused by the bombing of the television
tower in Belgrade in 1999, was found by the Court to be inadmissible, mainly
because the alleged human rights violations were not found to fall within the
jurisdiction of the Court, as the events took place outside the geographical area
of the Convention, and the states in question did not have ‘effective control’
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87 Article 1 reads: ‘[t]he Member States of the Organization of African Unity
parties to the present Charter shall recognize the rights, duties and freedoms enshrined
in this Chapter and shall undertake to adopt legislative or other measures to give effect
to them.’

88 See Bankovic. For a critique of this case and the concept of a ‘legal space’ for
human rights enjoyment, see Gibney et al, above n 3, 55; Wilde, above n 3 (2005).



over the victims of the bombings.89 The Court dismissed the applicants’ argu-
ment by holding that it was

tantamount to arguing that anyone adversely affected by an act imputable to a
Contracting State, wherever in the world that act may have been committed or its
consequences felt, is thereby brought within the jurisdiction of that State for the
purpose of Article 1 of the Convention.

The Court is inclined to agree with the Governments’ submission that the text of
Article 1 does not accommodate such an approach to ‘jurisdiction’. Admittedly, the
applicants accept that jurisdiction, and any consequent State Convention responsi-
bility, would be limited in the circumstances to the commission and consequences
of that particular act. However, the Court is of the view that the wording of Article
1 does not provide any support for the applicants’ suggestion that the positive oblig-
ation in Article 1 to secure ‘the rights and freedoms defined in Section I of this
Convention’ can be divided and tailored in accordance with the particular circum-
stances of the extra-territorial act in question.90

This position by the European Court of Human Rights raises a number of
questions, including the issue as to whether states have impunity to commit
human rights violations as long as they take place geographically outside the
territorial reach of a regional human rights instrument. This understanding of
jurisdiction is very limited.

Article 2(1) ICCPR has a slightly different wording from that of Article 1
ECHR, in that it uses the terms ‘within its territory and subject to its jurisdic-
tion’, while the ECHR only uses the provision ‘within their jurisdiction’. On the
face of it, the ICCPR’s obligation article seems more limited than that of the
ECHR. However, in the travaux préparatoires of the ICCPR, it is explained that
the UN Human Rights Commission chose to include the words ‘within its terri-
tory’ because it might not be possible for a state to protect the rights of persons
subject to its jurisdiction when they are outside its territory.91 On the other hand,
the Commission decided that a state should not be relieved of its obligations
under the ICCPR to persons who remained within its jurisdiction merely
because they were not within its territory.92 Thus, this understanding represents
a more practical than legal distinction, in that the drafters recognised that it
would be difficult for a state to ensure the enjoyment of human rights in another
state, but when such human rights enjoyment is threatened or influenced by acts
from another state, that other state was not relieved of its obligations.
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89 Bankovic [76].
90 Bankovic [75].
91 See M J Bossuyt, Guide to the Travaux Préparatoires of the International

Covenant on Civil and Political Rights (Martinus Nijhoff Publishers, Dordrecht, 1989)
54, referring to UN Docs E/CN.4/SR.138 and E/CN.4/SR.329.

92 See ibid 53, referring to UN Doc E/CN.4/SR 194.



Therefore, it seems that there is confusion as to what this ‘jurisdictional’
limitation actually refers to in the ICCPR and the ECHR. On one level one
might question whether there is confusion between the concept of ‘jurisdic-
tion’ and ‘state responsibility’. As Higgins clarifies, ‘the law of jurisdiction is
about entitlements to act, the law of state responsibility is about obligations
incurred when a state does act.’93 Therefore, the violation of the human rights
of individuals by a state outside its jurisdiction would imply that the state has
committed an internationally wrongful act, and should not be able to do so
with impunity. This possibility of state action outside its jurisdiction becomes
more sinister when assessed in light of recent developments where, for
instance, the United States (with the assistance of other states) has deliberately
chosen to remove individuals from its territory (and therefore arguably from
its jurisdiction) in order to deprive these individuals of their rights.94 The
distinction between jurisdiction as related to a geographic area (territory),95

and jurisdiction as related to the effect and control a state has over the indi-
vidual, becomes essential. If the protection from human rights treaties is
dependent upon states acting within their jurisdiction, the danger is that extra-
jurisdictional acts can be carried out without responsibility being triggered.

C States’ concern about human rights developments
The two obstacles discussed above concern the perceived legal hindrances in
this debate. There are also political obstacles to be overcome. States’
approaches to international human rights differ, and the international human
rights climate changes over time. Currently, developments within international
human rights law seem to be under stress, in that states are increasingly resent-
ful towards this legal regime which they see as limiting their freedom of
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93 R Higgins, Problems and Process: International Law and How we Use it
(Clarendon Press, Oxford, 1994) 146 (emphasis original).

94 This is arguably the position for individuals brought to Guantanomo Bay, and
those subjected to extraordinary rendition in recent years. For comments on these prac-
tices see Leila Zerrougui, Leandro Despouy, Manfred Nowak, Asma Jahangir and Paul
Hunt, Situation of detainees at Guantanamo Bay, UN Doc E/CN.4/2006/120 (27
February 2006); Amy Bergquist and David Weissbrodt, ‘Extraordinary Rendition: A
Human Rights Analysis’ (2006) 19 Harvard Human Rights Journal 123; Dick Marty,
Alleged Secret Detentions and Unlawful Inter-state Transfers Involving Council of
Europe Member States, Council of Europe, Parliamentary Assembly, AS/Jur (2006) 16
Part II Assembly, Parliamentary Resolution 1507 (2006). While the United States has
argued that persons it detains outside its territory do not enjoy the protection of US or
international human rights law, this has been refuted by the UN Human Rights
Committee. See Concluding Observations, UN Doc CCPR/C/USA/CO/3/Rev.1 (18
December 2006) [10]–[21].

95 Bankovic [76].



manoeuvre.96 Indeed, the approach by the 17 NATO member states in the
Bankovic case, which indicated that they did not consider themselves bound
by international human rights law outside Europe, underscores the change
from a universal focus in human rights protection. It should be recognised that
the Court, even if finding the case inadmissible, did not say that these coun-
tries could carry out human rights violations with impunity outside their terri-
tory. But by the Court holding it did not have jurisdiction to hear the case, the
de facto result was that there were no Court procedures available for the indi-
viduals in that case, where they had been adversely affected by the actions of
foreign states. The decision in Bankovic can be interpreted as being based on
a procedural limitation of the European Convention on Human Rights, but the
result is impunity from legal redress for states.97 This demonstrates how far
reality is from the ideals of universalism of human rights. If states are able to
carry out with impunity acts against individuals in another state that they are
not able to carry out against their own population, because of a narrow under-
standing of jurisdiction, the notion of universalism (and non-discrimination)
does not carry much weight.

It should be added to this discussion that the jurisprudence of the various
courts and UN Committees is not necessarily coherent in these cases, as has
been shown above. The ICJ, the regional courts and the UN Committees have
decided cases in which extraterritorial obligations of states have been recog-
nised, as well as rejected. While states may be more hesitant in affording
human rights respect and protection to individuals in other states, this is
clearly an area where the law is developing, and the views of international
accountability structures may differ.

5 Current approach in the international human rights community
States are wary about further extending the human rights protection that they
are obliged to respect and protect. Particularly in a world where there is greater
interaction among states, international organisations and multinational private
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96 See, for example, the comments of the (now former) Prime Minister of the
UK, Tony Blair, when he in 2005 ‘served notice that he was ready to renounce parts of
the European Convention on Human Rights if British and European judges continued
to block deportation of Islamic extremists in the wake of the London bombings’:
George Jones, ‘Blair to curb human rights in war on terror’, The Telegraph (London),
7 August 2005.

97 Lorna McGregor, ‘Torture and State Immunity: Deflecting Impunity,
Distorting Sovereignty’ (2007) 18 European Journal of International Law 906.
Writing on torture, McGregor holds that ‘[p]rocedural rules cannot be used to evade
substantive obligations, as this would defeat the core basis for jus cogens norms such
as the prohibition of torture, by facilitating unlawful derogation’.



actors, many states will see further human rights protection as limiting their
options, and will resent it. The events of 11 September 2001 and the follow-
ing ‘war on terror’ have not helped the international human rights project. In
this climate, extraterritorial obligations have not received much support from
states. Indeed, the portrayal of these obligations as extensions of obligations,
or new obligations, indicates the reluctance of states to take these obligations
seriously. However, it has been demonstrated above that these obligations are
not new; they are contained in the various human rights instruments starting
with the UN Charter, and confirmed in international treaties as recently as
2006, with the adoption of CRPD.

This recognition, and the recognition that the way in which individuals are
now often more dependent upon actions of foreign actors (including states)
than their own government for their human rights enjoyment, has led actors in
the international human rights community to take these questions far more
seriously. The UN Committee on Economic, Social and Cultural Rights has
emphasised the need for states to take the effect of their development assis-
tance and their actions through international financial institutions (such as the
World Bank and the IMF) into account.98 Furthermore, they have also empha-
sised the need for poorer states to seek international assistance in situations
where their domestic resources are insufficient to comply with their legal
obligations in relationship to economic, social and cultural rights.99 Likewise,
the Human Rights Committee has confirmed that the obligations under the
ICCPR also extend beyond the territory of the state, for instance in situations
where individuals are ‘within the power or effective control of the forces of a
State Party acting outside its territory, regardless of the circumstances in
which such power or effective control was obtained, such as forces constitut-
ing a national contingent of a State Party assigned to an international peace-
keeping or peace-enforcement operation.’100 The similar approach to
extraterritorial obligations taken by the Inter-American Commission on
Human Rights was discussed above.101

As well as in UN and regional human rights bodies, attention to extra-
territorial human rights obligations is increasing in academic circles. There is
now a growing body of literature on extraterritorial obligations. This atten-
tion has been matched by interest from the non-governmental human rights
organisations, and several of these are now actively involved in documenting
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98 See Sepulveda, above n 36 and accompanying text.
99 General Comment No 3, above n 35, [13], [14].

100 UN Human Rights Committee, General Comment No 31: The nature of the
general legal obligation imposed on States parties, UN Doc. CCPR/C/21/
Rev.1/Add.13 (26 May 2004) [10].

101 See above n 62 and accompanying text.



negative human rights effects as a result of foreign states’ activities,102 as well
as taking part in conceptual and analytical developments in this field.

6 Concluding remarks
There is a de facto difference between the proposed universal enjoyment of
human rights and the accepted universal obligations of human rights. The
proposition here is obviously that if we are advocating universal enjoyment of
human rights, it does not make sense to limit the protection of human rights to
national borders. This chapter has demonstrated that there are significant legal
foundations for extraterritorial obligations in current international human
rights law. The drafters of human rights treaties from the 1940s onwards have
been aware of the need for international cooperation in the implementation
and the promotion of human rights, and this logically extends to the responsi-
bility of states for their own behaviour that has adverse effects on individuals’
human rights enjoyment in foreign states.

There remain, however, obstacles to overcome to attain general recognition
for these obligations. These obstacles are of both a legal and a political nature.
States are reluctant to accept what they conceive of as an extension of their
human rights obligations. This political obstacle is probably the most impor-
tant one to address, as with an improved political climate, the (perceived) legal
obstacles would be easier to address. It is also necessary to develop an under-
standing of what extraterritorial obligations imply. Some confusion about their
extent exists, and further work on the content of the obligations and their limi-
tations still needs to be carried out. For instance, the obligation to provide
assistance, and how much, remains controversial. Furthermore, the relation-
ship between the national and the foreign states’ obligations may need further
clarification. Nevertheless, if states take responsibility for the effect of their
actions, whether committed at home or abroad, rather than trying to escape
responsibility, this will be a big step forward. Too much effort has been put
into trying to evade responsibility, or to develop legal loopholes to do so,
rather than to respond to the underlying philosophy of human rights: that we
are born free and equal in dignity and rights.103
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102 A project on ‘Universal Human Rights in Practice’, aimed at documenting the
human rights effect of extraterrestrial activities undertaken by states and developing
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4. Non-state actors and international human
rights law
Robert McCorquodale*

1 Introduction
Non-state actors cannot breach international human rights law. Actions by any
organization, group or individual that is not a state, irrespective of the severe
impact that those actions may have on the human rights of others, cannot cause
a violation of international human rights law. This disturbing situation arises
because international human rights law has been created to place the legal
obligations on states, and states alone. This chapter will examine the reason
for this legal position and demonstrate the attempts taken, especially by the
international human rights treaty monitoring bodies, to deal with the actions of
non-state actors that violate human rights. It will also offer ways forward, both
conceptually and practically, to ensure the greater protection of human rights,
no matter who is the perpetrator of the violation.

2 Non-state actors
There have been many definitions offered for those participants in the inter-
national legal system which are not states. Some of these definitions have
focused on a particular context, such as internal armed conflict or trade, with
the European Union defining non-state actors as those in the private sector,
economic and social partners (including trade union organizations) and civil
society ‘in all its forms according to national characteristics’.1 A broader-
based definition includes all organizations:

• Largely or entirely autonomous from central government funding and control:
emanating from civil society, or from the market economy, or from political
impulses beyond state control and direction;
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• Operating as or participating in networks which extend across the boundaries of
two or more states – thus engaging in ‘transnational’ relations, linking political
systems, economies, societies;

• Acting in ways which affect political outcomes, either within one or more states
or within international institutions – either purposefully or semi-purposefully,
either as their primary objective or as one aspect of their activities.2

This definition, by dealing with the cross-border aspect of activities, places
non-state actors within an international context. However, it is limited in that
it excludes both individuals3 and international (inter-state) organizations,4

which can each have significant impacts on human rights. It is also too broad
in that, although international law generally requires actors to participate on
the international plane, a violation of human rights does not need to be
transnational for international human rights law to operate.5

Therefore, for the purposes of this chapter, ‘non-state actors’ includes all
individuals, groups and organizations (whether or not composed of states),
when acting within or beyond territorial boundaries; in other words, it includes
all actors other than states.6 This definition is deliberately wide to indicate the
diversity of actors which can have an impact on human rights. Yet it remains
problematic in that it defines these actors by what they are not, that is non-state
actors. As Philip Alston notes, this is a definition that has been ‘intentionally
adopted in order to reinforce the assumption that the state is not only the
central actor, but also the indispensible and pivotal one around which all other
entities revolve’.7 This state-centred focus is a general difficulty in interna-
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2 D Josselin and W Wallace (eds) Non-State Actors in World Politics (Palgrave
Macmillan, Basingstoke, 2001), as quoted in P Alston (ed) Non-State Actors and
Human Rights (Oxford University Press, Oxford, 2005) 15–16.
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M Evans (ed) International Law (Oxford University Press, Oxford, 2nd ed, 2006) 307
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4 See, for example, K Klabbers (ed) International Organizations (Ashgate,
Aldershot, 2005) and J Alvarez, International Organizations as Law-Maker (Oxford
University Press, Oxford, 2005).

5 See, for example, the Vienna Declaration and Programme of Action on
Human Rights, UN Doc A/CONF.157/23 (12 July 1993) [4]: ‘the promotion and
protection of human rights is a legitimate concern of the international community’.

6 See also the definition in M-E O’Connell, ‘Enhancing the Status of Non-State
Actors through a Global War on Terror’ (2005) 43 Columbia Journal of International
Law 425: ‘[n]on-state actors, therefore, are those actors on the international plane that
are not members of the United Nations. Inter-governmental organizations, non-govern-
mental organizations (‘NGOs’) and individuals – natural and juridical – can all be clas-
sified as non-state actors.’

7 P Alston ‘The “Not-a-Cat” Syndrome: Can the International Human Rights



tional law.8 Despite this difficulty, the term ‘non-state actor’ will be used
throughout this chapter because it is the term generally used throughout the
international legal system.

3 Non-state actors’ activity
Non-state actors are a major presence in the daily lives of most people. Indeed,
for many people around the world their local community leaders, social and
religious hierarchy, and employers, as well as those who might bring protec-
tion and/or violence, will impact on them significantly, with the state being a
distant presence.9 These actors can and do act in ways that impact on the
human rights of others. These actors include, in particular, armed opposition
groups and terrorists, corporations, international organizations, and individu-
als. While the purpose of this chapter is not to provide a series of detailed case
studies, a few examples of actions by non-state actors that impact on human
rights will be provided here, and there is significant additional material in
other chapters in this volume.10

Almost all states face terrorist or armed opposition groups, with the vast
majority of armed conflicts today being internal, some of which have been
very long-term.11 Many European, South American, African and Asian states
are familiar with violence from these groups, often daily, and the events of 11
September 2001 in the United States highlighted that this violence is not
contained within territorial borders.12 The activity of corporations, especially
transnational corporations (‘TNCs’), is also felt in most states, with some
negative impacts felt in many states, such as the use of child labour and the
effect on standards of living through environmental damage.13 There is
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Regime Accommodate Non-State Actors?’ in P Alston (ed) Non-State Actors and
Human Rights (Oxford University Press, Oxford, 2005) 3, 3.

8 See the excellent discussion in I Butler, Unravelling Sovereignty: Human
Rights Actors and the Structure of International Law (Intersentia, Mortsel, 2007).

9 See, for example, World Bank, Voices of the Poor (World Bank/Poverty Net,
Washington DC, 2000).

10 See, for example, the chapters on NGOs (Chapter 5) and Human Rights and
Globalisation (Chapter 6). This chapter will aim not to deal directly with the same
issues as in those chapters.

11 See, for example, the discussion on the activities of paramilitaries in
Colombia in Centre for Humanitarian Dialogue (‘CHD’), Humanitarian Engagement
with Armed Groups: The Colombian Paramilitaries (CHD, Geneva, 2003).

12 For a prescient discussion, see A Cassese, ‘Terrorism is also Disrupting some
Crucial Legal Categories of International Law’ (2001) 12 European Journal of
International Law 993, and see also F Hoffmann, ‘Human Rights and Terrorism’
(2004) 26 Human Rights Quarterly 932.

13 See, for example, R Sharma, ‘Crime without Punishment: International
Criminal Jurisdiction, Corporate Accountability and the Failure of Legal Imagination’



increasing evidence of the negative impact on human rights of the activities
and policies of international organizations, such as the World Bank, the
International Monetary Fund and the World Trade Organization,14 and even
those United Nations agencies that are meant to uphold human rights.15

Individuals, community leaders, groups and non-governmental organizations
can all impact on the human rights of others, as the former President of the
Czech Republic, Vaclav Havel, has noted:

The exercise of power is determined by thousands of interactions between the world
of the powerful and that of the powerless, all the more so because these worlds are
never divided by a sharp line: everyone has a small part of himself in both.16

The reality of the world today is that there are a wide variety of activities by
non-state actors that affect, sometimes very severely, human rights. These
activities are violations of human rights. Yet they are not violations of inter-
national human rights law by the non-state actor due to the structure of that
law.

4 International human rights law
International human rights law, for all its diversity and size, places direct legal
obligations only on states. Under all human rights treaties and customary inter-
national law, the state is solely responsible for any violation of human rights
protected by international law.17 For example, Article 2(2) of the International
Covenant on Civil and Political Rights18 (‘ICCPR’) provides:
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(2004) 147 Criminal Lawyer, and R McCorquodale, ‘Human Rights and Global
Business’ in S Bottomley and D Kinley (eds) Commercial Law and Human Rights
(Ashgate, Aldershot, 2004) 89. Note that TNCs can be involved in armed conflict: see
‘Banana Company “Armed Guerrillas”’, The Times (London), 16 November 2007, 50,
in relation to the activities of the US company Chiquita in Colombia.

14 See, for example, M Darrow, Between Light and Shadow: The World Bank,
the International Monetary Fund and International Human Rights (Oxford University
Press, Oxford, 2003) and J Harrison, The Human Rights Impact of the World Trade
Organization (Hart, Oxford, 2007).

15 See, for example, G Verdirame, ‘Human Rights and Refugees: The Case of
Kenya’, (1999) 12 Journal of Refugee Studies 54; C Wickremasinge and G Verdirame,
‘Responsibility and Liability for Violations of Human Rights in the Course of UN Field
Operations’ in C Scott (ed) Torture as Tort (Hart, Oxford, 2001) 465.

16 V Havel, Disturbing the Peace (Faber, London, 1990) 182.
17 Issues with regard to international criminal law and international humanitar-

ian law, which may give rise to direct obligations on non-state actors, are beyond the
scope of this chapter. See, regarding international criminal law, Chapter 10.

18 Opened for signature 16 December 1966, 999 UNTS 171 (entered into force
23 March 1976).



Where not already provided for by existing legislative or other measures, each State
Party to the present Covenant undertakes to take the necessary steps, in accordance
with its constitutional processes and with the provisions of the present Covenant, to
adopt such legislative or other measures as may be necessary to give effect to the
rights recognized in the present Covenant.

Thus the legal obligations under the treaty to ensure the rights are protected
are obligations placed on the state.

In some treaties, the roles of non-state actors are acknowledged; for exam-
ple, under the Convention on the Rights of the Child,19 it is provided:

Article 2(2): States Parties shall take all appropriate measures to ensure that the
child is protected against all forms of discrimination or punishment on the basis of
the status, activities, expressed opinions, or beliefs of the child’s parents, legal
guardians, or family members.

Article 3(2): States Parties undertake to ensure the child such protection and care as
is necessary for his or her well-being, taking into account the rights and duties of
his or her parents, legal guardians, or other individuals legally responsible for him
or her, and, to this end, shall take all appropriate legislative and administrative
measures.

In all cases, though, the state itself remains under the sole legal obligation to
respect, protect and fulfil the human rights under the treaty.20

Further, the actions for which a state is responsible under international law
are normally limited to actions by state officials:

The conduct of an organ of the State shall be considered as an act of that State under
international law, whether that organ belongs to the constituent, legislative, execu-
tive, judicial or other power, whether its functions are of an international or an inter-
nal character and whether it holds a superior or a subordinate position in the
organization of the State.21
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19 Opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2
September 1990).

20 See, for example, the analysis by the UN Committee on Economic, Social and
Cultural Rights, General Comment No 13 on the Right to Education, UN Doc
E/C.12/1999/10 (8 December 1999) [46], where the Committee states: ‘The right to
education, like all human rights, imposes three types or levels of obligations on states
parties: the obligations to respect, protect and fulfil. In turn, the obligation to fulfil
incorporates both an obligation to facilitate and an obligation to provide.’

21 International Law Commission, ‘Articles on the Responsibility of States for
Internationally Wrongful Acts: Article 6’ in Report of the International Law
Commission on the Work of its 53nd session, UN Doc A/56/10(SUPP) (21 August
2001) (‘ILC Articles’). Not all the ILC Articles can be considered to be customary
international law, though most of them, including those relevant to this chapter, have



Public or state officials would usually include, for example, members of the
state’s executive, legislature, judiciary, armed forces, police and security
services. A state is responsible for the actions of these officials even where those
actions are committed outside the scope of the officials’ apparent authority if
they ‘acted, at least apparently, as authorized officials or organs, or that, in so
acting, they . . . used powers or measures appropriate to their official charac-
ter’.22 It is generally accepted that these rules of state responsibility are applica-
ble to international human rights law.23 Certainly, the human rights treaty bodies
have applied the general rules of state responsibility to key aspects of human
rights matters before them, both explicitly24 and, more often, implicitly.25

In contrast, the acts of non-state actors are not generally attributable to the
state.26 However, the International Law Commission identified four key situ-
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been adopted by international tribunals as reflective of customary international law: see
H Duffy, ‘Towards Global Responsibility for Human Rights Protection: A Sketch of
International Developments’ (2006) 15 Interights Bulletin 104. Note that the rules set
out in the Articles are considered by the ILC to be secondary rules of international law:
see J Crawford, The International Law Commission’s Articles on State Responsibility:
Introduction, Text and Commentaries (Cambridge University Press, Cambridge, 2002)
74 (‘ILC Commentaries’).

22 France v Mexico (Caire Claim) (1929) 5 Reports of International Arbitral
Awards 516.

23 See ILC Commentaries, above n 21, 76 and its references to human rights
cases, for example, 135–40 and 145–6. See also B Simma and D Pulkowski, ‘Of
Planets and the Universe: Self-contained Regimes in International Law’ (2006) 17
European Journal of International Law 488, 525. There is some criticism of this posi-
tion: see A Clapham, Human Rights Obligations of Non-State Actors (Oxford
University Press, Oxford, 2006) 318, and C Jochnick, ‘Confronting the Impunity of
Non-State Actors: New Fields for the Promotion of Human Rights’ (1999) 21 Human
Rights Quarterly 56, 59.

24 For example, the Inter-American Court of Human Rights held in Awas Tingni
v Nicaragua, Judgment of August 31, 2001, Inter-Am Ct HR, (Ser C) No 79 (2001)
[154]: ‘[a]ccording to the rules of law pertaining to the international responsibility of
the State and applicable under International Human Rights Law, actions or omissions
by any public authority, whatever its hierarchic position, are chargeable to the State
which is responsible under the terms set forth in the American Convention [on Human
Rights]’. See also Behrami and Behrami v France and Saramati v France, Germany
and Norway, Application No 71412/01; 78166/01 (Unreported, European Court of
Human Rights, Grand Chamber, 31 May 2001) [122].

25 R Lawson ‘Out of Control. State Responsibility and Human Rights: Will the
ILC’s Definition of the “Act of State” Meet the Challenges of the 21st Century?’ in M
Castermans, F van Hoof and J Smith (eds) The Role of the Nation-State in the 21st
Century (Kluwer Law International, The Hague, 1998) 91, 115: ‘the European Court
of Human Rights has consistently applied the principles articulated in the ILC Draft
Articles on State Responsibility, without, however, referring expressly to the Draft
Articles’.

26 ILC Commentaries, above n 21, 91, 121.



ations in which the acts of private or non-state actors can be attributed to the
state, for which the state will incur international responsibility where there is
a breach of an international obligation (such as an obligation under a human
rights treaty).27 First, a state would be responsible for the acts of a person or
entity where the latter was exercising elements of governmental activity.28

Second, a state would be responsible for the acts of a person or entity that was
acting under the instructions or direction or control of the state.29 Third, a state
may incur international responsibility for the acts of a person or entity where
the state adopts or acknowledges the act as its own.30 Fourth, a state may also
incur international responsibility where it is complicit in the activity of the
non-state actor or fails to exercise due diligence to prevent the effects of the
actions of non-state actors.31

In each instance, the actions of non-state actors are attributed to the state
and so the action becomes a state action, for which the state is responsible, and
it is not then a non-state action. Non-state actors are treated as if their own
actions could not violate human rights or it is pretended that states can and do
control all their activities. As a consequence, what appears to have been
created by international human rights law is a silence in relation to the non-
state actors themselves, so that a great number of human rights violations are
excluded from the direct protection of international human rights law.
International human rights law seems not to hear the voices of those who are
being violated by non-state actors. It legalizes silences. After all,

All systems of knowledge depend on deeming certain issues as irrelevant or of little
significance. In this sense, the silences of international law may be as important as
its positive rules and structures.32
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27 For a fuller discussion see R McCorquodale and P Simons, ‘Responsibility
beyond Borders: State Responsibility for Extraterritorial Violations by Corporations of
International Human Rights Law’ (2007) 70 Modern Law Review 598.

28 Article 5 ILC Articles.
29 ILC Commentaries, above n 21, 91 and 121. Interestingly, non-state actors such

as corporations may wish their actions to be attributable to the state in order to avoid
national legal claims, and yet at the same time claim that they are private entities.

30 See Article 11 ILC Articles.
31 See Case Concerning United States Diplomatic and Consular Staff in

Teheran (United States of America v Iran) [1980] ICJ Rep 3, [57], [69]–[71]: ‘a receiv-
ing state is not responsible, as such, for the acts of private individuals in seizing an
embassy, but it will be responsible if it fails to take all necessary steps to protect the
embassy from seizure, or to regain control over it’.

32 H Charlesworth, C Chinkin and S Wright, ‘Feminist Methods in International
Law’ (1999) 93 American Journal of International Law 379, 381. See also
R McCorquodale, ‘Overlegalizing Silences: Human Rights and Non-State Actors’ (2002)
Proceedings of the American Society of International Law Annual Conference 394.



5 Development of international human rights law
Despite the apparent limitations of international human rights law, the inter-
national human rights treaty monitoring bodies have been aware that non-state
actors do violate human rights. They have tried to open up possibilities of
ensuring that the activities of non-state actors that violate human rights are
seen as a breach of international human rights law.

One key development occurred in the Inter-American human rights system,
where the Inter-American Court of Human Rights considered the general
obligation on states to exercise due diligence to prevent violations of human
rights against all those within the state. In Vélásquez Rodriguez v Honduras33

the Court held that the international responsibility of a state may arise

not because of the act itself, but because of a lack of due diligence to prevent the
violation or to respond to it as required by [the human rights treaty] . . . [the] state
is obligated to investigate every situation involving a violation of rights under the
[American Convention on Human Rights]. If the state apparatus acts in such a way
that the violation goes unpunished and the victim’s full enjoyment of such rights is
not restored as soon as possible, the state has failed to comply with its duty to ensure
the free and full exercise of those rights to persons within its jurisdiction. The same
is true when the state allows private persons or groups to act freely and with
impunity to the detriment of the rights recognized in the Convention.34

Similarly, the European Court of Human Rights has held in several cases
that the failure of the state’s security forces to protect civilians during internal
armed conflict, and the inadequacy of subsequent investigations by the state,
amounted to a breach by the state of its obligations under the European
Convention on Human Rights (‘ECHR’).35 The Court has gone further to
decide that the failure by the state to provide adequate protection for a boy
who was caned by his stepfather violated the ECHR.36 While the state did not
have control over the caning, it was held that it did have control over its
national law and therefore it had an obligation to ensure that the child would
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33 Vélásquez Rodriguez v Honduras (1989) 28 ILM 294 (‘Rodriguez’). An
earlier instance was the views of the United Nations Human Rights Committee in
Herrera Rubio v Colombia, Application No 161/1983, UN Doc CCPR/C/OP/2
(2 November 1987), where it was not clear whether the victims had been murdered or
disappeared by state or non-state officials.

34 Rodriguez, [172], [176] (emphasis added).
35 Convention for the Protection of Human Rights and Fundamental Freedoms,

opened for signature 4 November 1950, 213 UNTS 222 (entered into force 3
September 1953). In terms of case law, see Ergi v Turkey (1998) 32 European Human
Rights Reports 388; and Timurtas v Turkey, Application No 23531/94 (Unreported,
European Court of Human Rights, Trial Chamber, 13 June 2000).

36 A v UK (1999) 27 European Human Rights Reports 611.



be protected by the law from the actions of the stepfather.37 As the national
law allowed for ‘reasonable chastisement’, which had resulted in the step-
father being found not guilty under UK law, the state had failed to protect the
child and so was in breach of its international human rights obligations.

The legal foundation for this series of decisions is that the state has an inter-
national obligation to take measures domestically to ensure compliance with
its human rights obligations by all persons within the state’s jurisdiction.
Indeed, all the major universal and regional human rights treaties place an
obligation on state parties to adopt legislation or other measures to ‘ensure’ or
‘realize’ the rights in the human rights treaty, whether immediately or progres-
sively.38 As all states are party to at least one of the major treaties, this oblig-
ation can be considered to apply to all states.39 So a state is considered to have
an obligation to protect (or to exercise due diligence), so as to prevent human
rights violations by all persons within its jurisdiction.40 This obligation of due
diligence is a positive obligation on a state, demanding considerable state
resources, to undertake fact-finding, criminal investigation and, perhaps, pros-
ecution in a transparent, ‘accessible and effective manner’,41 and to provide
redress.42
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37 A Smith, ‘To Smack or Not to Smack? A review of A v United Kingdom in
an International and European context and its potential impact on physical parental
chastisement’ (1999) 1 Web Journal of Current Legal Issues, http://webjcli.ncl.ac.uk at
23 November 2008.

38 See, for example, International Covenant on Economic, Social and Cultural
Rights, opened for signature 16 December 1966, 999 UNTS 3 (entered into force
3 January 1976) (‘ICESCR’) Article 2; Article 2 ICCPR.

39 The issue of reservations is not considered here because no state has argued
that it has no obligation to adopt any measures to comply with its international human
rights treaty obligations: see J P Gardiner (ed), Human Rights as General Norms and
a State’s Right to Opt Out (British Institute of International and Comparative Law,
London, 1997).

40 See generally A Clapham, Human Rights in the Private Sphere (Clarendon
Press, Oxford, 1993), A Clapham, ‘Revisiting Human Rights in the Private Sphere:
Using the ECHR to Protect the Right of Access to the Civil Court’ in C Scott C (ed)
Torture as Tort (Hart, Oxford, 2001) 513 and also A Clapham, Human Rights
Obligations of Non-State Actors (Oxford University Press, Oxford, 2006).

41 See Jordan v UK, Application No 24746/94 (Unreported, European Court of
Human Rights, Trial Chamber, 4 May 2001) [143], where the European Court of
Human Rights considered that the conduct of the investigation, the coroner’s inquest,
the delay, the lack of legal aid for the victim’s family and the lack of public scrutiny of
the reasons of the Director of Public Prosecutions not to prosecute were a violation of
Article 2 ECHR. See also Halimi-Nedzibi v Austria (1994) 1 International Human
Rights Reports 190, [13.5].

42 See Z v UK, Application No 29392/95 (Unreported, European Court of
Human Rights, Trial Chamber, 10 May 2001) 109 and Keenan v UK, Application No



The United Nations Human Rights Committee (‘HRC’) has expressed the
obligations on the state in this way:

The article 2, paragraph 1, obligations are binding on States [Parties] and do not, as
such, have direct horizontal effect as a matter of international law. The Covenant
cannot be viewed as a substitute for domestic criminal or civil law. However the
positive obligations on States Parties to ensure Covenant rights will only be fully
discharged if individuals are protected by the State, not just against violations of
Covenant rights by its agents, but also against acts committed by private persons or
entities that would impair the enjoyment of Covenant rights in so far as they are
amenable to application between private persons or entities. There may be circum-
stances in which a failure to ensure Covenant rights as required by article 2 would
give rise to violations by States Parties of those rights, as a result of States Parties’
permitting or failing to take appropriate measures or to exercise due diligence to
prevent, punish, investigate or redress the harm caused by such acts by private
persons or entities. States are reminded of the interrelationship between the positive
obligations imposed under article 2 and the need to provide effective remedies in
the event of breach under article 2, paragraph 3.43

Accordingly, states have been found by the human rights treaty monitoring
bodies to be in breach of such obligations in situations, for example, where
employees of corporations have been dismissed or victimized for joining a
trade union,44 where the activities of corporations have polluted both air and
land,45 including in Africa,46 and where the state has failed to protect indige-
nous peoples’ land from harm caused by corporate activities or from corporate
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27229/95 (Unreported, European Court of Human Rights, Trial Chamber, 3 April
2001). See also N Rhot-Arriaza, ‘State Responsibility to Investigate and Prosecute
Grave Human Rights Violations in International Law’ (1990) 78 California Law
Review 449.

43 HRC, General Comment 31: Nature of the General Legal Obligation Imposed
on States Parties to the Covenant, UN Doc CCPR/C/21/Rev.1/Add.13 (29 March
2004) [8]. The HRC does endorse the notion of due diligence in this Comment and it
also notes that some articles of the ICCPR address more directly the positive obliga-
tions of states in relation to the activities of non-state actors (for example, Article 7
ICCPR). See, for example, HRC, General Comment 20: Article 7 (Prohibition of
Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), UN Doc
HRI/GEN/1/Rev (10 March 1992) [4].

44 Young, James and Webster v UK (1982) 4 European Human Rights Reports
38.

45 See, for example, Lopez Ostra v Spain (1994) 20 European Human Rights
Reports 277; Guerra v Italy (1998) 26 European Human Rights Reports 357.

46 See Social and Economic Rights Action Centre and the Centre for Economic
and Social Rights v Nigeria, Communication No 155/96 (Unreported, African
Commission on Human and Peoples’ Rights, 27 October, 2001) [59]: ‘[Nigeria is in
violation] of local people’s rights to . . . health . . . and life [by] breaching its duty to
protect the Ogoni people from damaging acts of oil companies.’



development.47 This has extended to criticism of states in regard to actions by
them in relation to the activities of international organizations of which they
are members.48 In all of these cases, the state was in breach of its obligations
under the relevant human rights treaty because its acts or omissions enabled
the non-state actor to act as it did. The state may also be in breach of its oblig-
ations when it acquiesces in violations of human rights by non-state actors,
such as where the state has a policy of non-action on domestic violence or
dowry killings. For example,

Perhaps the greatest cause of violence against women is government inaction with
regard to crimes of violence against women . . . a permissive attitude, a tolerance of
perpetrators of violence against women, especially when this . . . is expressed in the
home.49

Such an approach opens up the possibility of women in the ‘private’ sphere
receiving international human rights protection. It significantly extends the
obligations of states to protect people from human rights violations by non-
state actors. 50

These actions by non-state actors for which a state has been found to be in
breach of its international human rights legal obligations do not arise because
the actions of non-state actors are being attributed to the state. Rather, this
responsibility arises owing to the state’s obligation to exercise due diligence
to protect the human rights of all persons in a state. Therefore, even where a
state (or a state official) is not directly responsible for the actual violation of
international human rights law, the state can still be held responsible for a lack
of positive action in responding to, or preventing, the violation of human
rights by a non-state actor. This is the position even where such violations
were committed by non-state actors over which the state has no direct
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47 See Yanomami Community v Brazil, Resolution No 12/85 (Unreported, Inter-
American Commission on Human Rights, 5 March 1985); The Mayagna (Sumo) Awas
Tingni Community v Nicaragua, Judgment of 31 August 2001, Inter-Am Ct HR, (Ser
C) No 79 (2001) and Hopu and Bessert v France, Communication No 549/1993,
UN Doc CCPR/C/60/D/549/1993/Rev.1 (29 December 1997).

48 Committee on Economic Social and Cultural Rights, General Comment 4:
The Right to Adequate Housing (Art 11(1)), UN Doc E/1992/23 (13 December 1991)
[19]. See also M Ssenyonjo, ‘Non-State Actors and Economic, Social and Cultural
Rights’ in M Baderin and R McCorquodale (eds) Economic, Social and Cultural Rights
in Action (Oxford University Press, Oxford, 2007) 109.

49 Radhika Coomaraswamy, Preliminary Report submitted by the Special
Rapporteur on Violence against Women, UN Doc E/CN.4/1995/42 (22 November
1994) [72].

50 For a fuller discussion, see R McCorquodale and R La Forgia, ‘Taking off the
Blindfolds: Torture and Non-State Actors’ (2001) 1 Human Rights Law Review 169.



control.51 This is a considerable development in international human rights
law in terms of the scope of a state’s obligations beyond its own direct actions
by state organs and officials.

Nevertheless, not all of these developments fit easily with the drafting of
some human rights treaties and can lead to convoluted reasoning. For exam-
ple, in Elmi v Australia52 before the United Nations Committee Against
Torture, the actions feared by the victim were actions by one or more of the
armed groups that controlled various regions of Somalia, in the complete
absence of a Somali government. The Convention Against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment53 (‘CAT’) makes
absolutely clear in Article 1 CAT that for the action to be torture (and so, in
this case, to prevent the victim from being sent back to Somalia) there had to
be some involvement in the impugned action of ‘a public official or other
person acting in an official capacity’.54 On the facts it was evident that no
Somali public official could be involved in any torture of Elmi, as there was
no Somali government, and thus there could be no violation of international
human rights law under the terms of Article 1 CAT. Yet, the Committee
Against Torture held that:

[D]e facto, those [armed groups] exercise certain prerogatives that are comparable
to those normally exercised by legitimate governments. Accordingly, the members
of those [armed groups] can fall, for the purposes of the application of the
Convention, within the phrase ‘public officials or other persons acting in an official
capacity’.55

Hence, the actions by these non-state actors in Somalia were considered to be
sufficiently ‘state-like’ to amount to torture under Article 1 CAT. This was
despite the fact that those actors were clearly not the state, at no stage indi-
cated that they thought that they were the state or were public officials, and
were effectively acting against the existence of a ‘state’. However, for the
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51 See also Committee on the Elimination of Discrimination Against Women
(‘CEDAW’), General Recommendation 19: Violence against Women (11th session,
1992). http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#
recom19 at 23 November 2008. This obligation to exercise due diligence applies even
where a state does not exercise effective control over part of its territory: see Ilascu v
Moldova and Russia, Application No 48787/99 (Unreported, European Court of
Human Rights, Trial Chamber, 8 July 2004).

52 Sadiq Shek Elmi v Australia (2000) 7 International Human Rights Reports
603 (2000) (‘Sadiq Shek Elmi’) [6.5]. The author argued the case for the complainant.

53 Opened for signature 10 December 1984, 1465 UNTS 85 (entered into force
26 June 1987).

54 Art 1 CAT.
55 Sadiq Shek Elmi, [6.5].

 



purpose of attributing responsibility to a state under international human rights
law, they were given imaginary ‘official capacity’. The Committee Against
Torture has since limited the scope of the application by considering that the
mere existence of a Somali government, even if not permanently sited within
the territory of Somalia, was sufficient to prevent the attribution of armed
groups’ activities to the state.56

Therefore it can be seen that the international human rights treaty monitor-
ing bodies have made strong, dynamic and important advances in extending
the obligations on states to protect those within their jurisdiction from actions
by non-state actors. This has created very significant increased protections for
all people, with the identity of the perpetrator of the human rights violation not
needing to be a state or a state official for a breach of international human
rights law to be found. However, in order to interpret the human rights treaties
in this way, these bodies are sometimes using a form of legalized imagination
to deal with the actions of non-state actors that violate human rights. In all
instances it has been the state itself that has been found to violate international
human rights legal obligations and not the non-state actor who was the real
violator. There remain no direct legal obligations on non-state actors for viola-
tions of human rights under international human rights law. Therefore, non-
state actors remain hidden from the direct light of international human rights
law. This position has largely reflected a particular and limited conceptual
approach to human rights, as will be seen in the next section.

6 Concepts of human rights
The development of international human rights law since 1945 has been
largely built upon two foundations. One was the creation of the United
Nations, with one of its purposes being to uphold human rights,57 and one of
its early actions was to agree to the Universal Declaration of Human Rights
(‘UDHR’) to carry out this purpose, in 1948.58 All subsequent global human
rights treaties affirm their connection with the UDHR.59 The other foundation
was the philosophical basis for the protection of human rights. For example,
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56 HMHI v Australia, Committee Against Torture, Communication No
177/2001, UN Doc A/57/44 (1 May 2002).

57 Charter of the United Nations Art 1.
58 Universal Declaration of Human Rights, GA Res 217A (III), UN Doc A/810,
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Convention on the Elimination of All Forms of Racial Discrimination, opened for
signature 7 March 1966, 660 UNTS 195 (entered into force 4 January 1969),
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for signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September
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the ICCPR notes that the ‘equal and inalienable rights of all members of the
human family . . . derive from the inherent dignity of the human person’60 and
the African Charter of Human and Peoples’ Rights (‘ACHPR’) provides that:
‘fundamental human rights stem from the attributes of human beings.’61

These treaties acknowledge that the philosophical foundation of human rights
pre-exists the formulation of human rights law in the treaties and that human
rights are not created by law.62 As Jerome Shestack observed:

How we understand the meaning of human rights will influence our judgments on
such issues as which rights are regarded as absolute, which are universal, which
should be given priority, which can be overruled by other interests, which call for
international pressures, which can demand programs for implementation, and which
will be fought for.63

There is a considerable debate about the nature and philosophical founda-
tions of human rights, which will not be canvassed here.64 Rather, the focus
here is how a particular aspect of the concept of human rights has been
adopted by international human rights law. Human rights, as developed by
international human rights law, have been conceived as being only those
within the relationship between the individual and the state. They have been
conceived in terms of binary opposition between the individual and the state,
with the individual being ‘rights-bearing’ solely in relation to the state.65

Accordingly, the individual (or, occasionally, the group) has rights against the
state – and only the state – and the individual’s identity is defined by the
state’s obligations.
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60 Preamble ICCPR (emphasis added).
61 Opened for signature 27 June 1981, 21 ILM 58 (entered into force 21 October

1986) preamble (emphasis added).
62 The formulation of human rights concepts into the legal language of treaties

can change those concepts, as compromises, exceptions and restrictions are made to the
rights: see the discussion in T Campbell, ‘Introduction: Realizing Human Rights’ in T
Campbell, D Goldberg, S McLean and T Mullen (eds) Human Rights: From Rhetoric
to Reality (Blackwell, Oxford and New York, 1986) 1.

63 J Shestack, ‘The Jurisprudence of Human Rights’ in T Meron (ed) Human
Rights in International Law: Legal and Policy Issues (Clarendon Press, Oxford, 1984)
70.

64 For a selection of writing in this area, see P Alston (ed) Human Rights Law
(Ashgate, Aldershot, 1996) and R McCorquodale, Human Rights (Ashgate, Aldershot,
2003).

65 D Otto, ‘Rethinking Universals: Opening Transformative Possibilities in
International Human Rights Law’ (1997) 18 Australian Year Book of International
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This is a very limited and constrictive view of the concept of human rights.
A number of scholars have noted how this construct of the state and the indi-
vidual is created in the form of an ideal of the European or Western central-
ized model of the state and of an autonomous self-interested individual, even
though the model has limited utility elsewhere.66 Dianne Otto has shown how
this construction erases alternative experiences, particularly of those having
communitarian traditions and of women, and reinforces that some actions are
‘private’ and so not within the coverage of international human rights law.67

This limited focus of human rights has created a legal institutional framework
that privileges some experiences and forces claimants to fit within certain
restrictive legal parameters.68 One other consequence, as Philip Allott has
astutely pointed out, is that:

Human rights [have been] quickly appropriated by governments, embodied in
treaties, made part of the stuff of primitive international relations, swept up into the
maw of an international bureaucracy. The reality of the idea of human rights has
been degraded. From being a source of ultimate anxiety for usurping holders of
public social power, they were turned into bureaucratic small-change.69

What is lost in this narrow conception of human rights adopted by interna-
tional human rights law is the broader concept of human rights being about
empowering humans.70 Human rights are about protecting individuals (and
groups) from oppressive power primarily in the context of the communities
within which they live. As Patricia Williams’ notes:
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66 See, for example, M Foucault, ‘Two Lectures’ in C Gordon (ed)
Power/Knowledge (Pantheon, New York, 1980) 78, N Tsagourias, Jurisprudence of
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[F]or the historically disempowered, the conferring of rights is symbolic of all the
denied aspects of their humanity: rights imply a respect that places one in referen-
tial range of self and others, that elevates one’s status from human body to social
being . . . ‘Rights’ feels new in the mouths of most black [and other oppressed]
people. It is still deliciously empowering to say. It is the magic wand of inclusion
and exclusion, of power and no power. The concept of rights, both positive and
negative, is the maker of citizenship, our relation to others.71

As indicated in this quotation, human rights are founded on our relationship to
others. Those ‘others’ can be political institutions, and yet they are also social
and cultural communities, and economic and other structures that are encoun-
tered in our daily lives.

Oppressive power can come from any source. It does not have to be polit-
ical power; it can be economic, social, cultural or any other type of power.
However, international human rights law has adopted a concept of human
rights that focuses on only one source of power: the state. It has thus limited
the possibilities of extending direct legal obligations on other – non-state –
sources of power.

7 Ways forward
It is possible for international human rights law to take a broader conceptual
approach and a more realistic view of human rights violations by non-state
actors. There have been indications that international law can develop to take
account of the actions of non-state actors. For example, in regard to actions by
terrorists that violate, inter alia, human rights, the Security Council

Declare[d] that acts, methods, and practices of terrorism are contrary to the
purposes and principles of the United Nations and that knowingly financing, plan-
ning and inciting terrorist acts are also contrary to the purposes and principles of the
United Nations.72

This statement does not expressly link the terrorist activities to state obliga-
tions. Rather, it indicates that terrorist activities of themselves are a breach of
international law. As the Resolution does not refer to crimes against humanity
or other acknowledged areas of individual responsibility under international
law, it must be asserting that terrorist actions per se give rise to individual
obligations.73 So certain actions by non-state actors (being terrorist actions)
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71 P Williams, The Alchemy of Race and Rights (Harvard University Press,
Boston, 1991) 164.
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are in breach of international law and, it must be assumed, give rise to, inter
alia, international human rights obligations by those non-state actors. In addi-
tion, the development of the emerging concept of a ‘responsibility to protect’,
by which states have a responsibility to act where there are violations of inter-
national humanitarian law,74 may include situations where non-state actors are
the cause of the violations. 75

States can make non-state actors directly responsible for human rights
violations, in the same way as they have chosen to do in relation to interna-
tional criminal law.76 This change could be by way of an Optional Protocol to
the existing treaties, though this is likely to be resisted by many states and non-
state actors, not least due to the effective economic and persuasive powers of
some of these non-state actors in relation to the state.77 Some non-state actors
may be prepared to accept this; for example, such action could give armed
opposition groups some international credibility as long as they accepted some
international legal responsibility.78 In the meantime states could explore the
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possibilities of making non-state actors jointly responsible for any of their
activities that violate human rights, in the same way as joint liability operates
in some areas of national law.79 In that case, it would be necessary to ensure
that the state retained primary responsibility for international human rights
law, so that it remains directly responsible to all persons within its jurisdiction.

Such developments would be consistent with a better understanding of the
international legal system in which the participants are not only states. Non-
state actors do participate in the creation, development and enforcement of
international law,80 and therefore should have obligations under international
law for their actions that breach international law. This should also strengthen
the legitimacy and effectiveness of international law.81 After all, consistent
with the discussion of the broader concept of human rights above: ‘there is no
closed list of duties which correspond to the right . . . A change of circum-
stances may lead to the creation of new duties based on the old right.’82

It is possible to imagine and create an international human rights legal
system where non-state actors have direct obligations for violations of human
rights. This requires a move towards a more dynamic and victim-orientated
approach, where international human rights law becomes an effective limita-
tion on oppressive power, no matter what its source. These developments
should also strengthen the effectiveness of international human rights law in
relation to creating direct obligations on non-state actors for their violations of
human rights. It will then allow the ‘voices of the suffering’ to be heard much
more clearly.83



5. NGOs and human rights: channels of power
Peter J Spiro

1 Introduction
Non-governmental organizations (‘NGOs’) present a formidable theoretical
challenge to traditional conceptions of international law and international rela-
tions. In the Westphalian model, states alone have enjoyed international legal
personality. To the extent that other actors must be processed by international
law, it has been only in relation to the state. NGOs and other non-state actors
were historically framed as dependent entities, insofar as they were addressed
at all.1

That was an understandable tendency, as a matter of both empirics and
theory. Although the history is now being rewritten in light of their rising
contemporary prominence, NGOs were of secondary importance in interna-
tional relations on the ground during the modern period. As a matter of theory,
to concede independent power to NGOs would have undermined the logic of
the state-based system. In the one sense, NGOs could be ignored; in the other,
they had to be ignored.

That is no longer an option. Since the end of the Cold War and the dawn of
globalization, no analysis of international relations can credibly bracket the
role of NGOs. Non-state actors have emerged as important players on the
international scene. Across issue areas, NGOs exercise influence on interna-
tional processes. The role is perhaps most prominent in the context of human
rights, in terms of both the density and the prominence of NGO activity.

The role of NGOs remains under-theorized. A burgeoning social science
literature relating to NGOs has emerged in recent years. However, this work
tends to be narrow in scope, confronting discrete elements of NGO activity.
This is unsurprising, given the novelty of much of the activity and the need for
descriptive accounts in a range of contexts. To the extent that theorists have
attempted to situate NGOs in international process, it has been relative to the
state. This approach fails to recognize the consequentiality of NGO activity
not directly implicating state action.

This chapter attempts to systematize NGO activity relating to human rights.
It first describes why human rights supply fertile ground for the study of
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NGOs. As human rights obligations cannot be described in terms of recipro-
cal state interest, non-state actors are a probable causal agent in the entrench-
ment of human rights regimes. The chapter confronts NGOs as agents of
material power. It then offers a typology of human rights NGOs, distinguish-
ing generalist from identity-oriented human rights NGOs and domestic from
transnational. It is not clear, however, that these distinctions are meaningful.

The chapter then describes four primary pathways for the exercise of NGO
power: through and against states, international organizations, corporations,
and other NGOs. Only by situating NGO power relative to state and non-state
entities does the breadth and novelty of the NGO role in today’s global 
decision-making come into full relief. Given the fact of that broad power, the
chapter ends by addressing the question of NGO accountability, concluding
that institutionalization of NGO power holds the most promise for appropri-
ately constraining its exercise.

Much of the commentary on non-governmental organizations is at least
implicitly celebratory (though some of it, to be sure, is openly hostile).2 This
chapter attempts to avoid this tendency of first-generation analyses. The exer-
cise of power is always subject to the risk of abuse, in which respect the exer-
cise of power by NGOs is no different than any other. At the same time, NGOs
are clearly a durable element of the international scene, and any conception of
the new global order must account for them as an agent of democracy and
legitimacy.

2 NGOs on the testing ground of human rights
Human rights NGOs are sometimes tagged as ‘the conscience of the world’.3

This is clearly not true as a categorical matter. NGOs are no longer uniformly
progressive. As international decision-making becomes more important, any
constituency seeking to advance an agenda will constitute a non-governmental
vehicle for doing so. NGO politics will become increasingly variable.

Perhaps in the realm of human rights more than others, the ‘conscience’
label is understandable. NGOs have largely pressed for the expansion of
rights, and they have often framed their efforts in moral terms. Framing NGO
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activity in normative terms also implies that ideas are causal. That may be true,
and it may be more true of NGO activity relating to human rights than in other
areas, to the extent that economic interests are less readily implicated. But
NGO power on human rights issues also has material aspects, in the sense that
NGOs enjoy international power. NGOs can inflict material harm on target
actors. That is, actors who do not conform with NGO preferences on human
rights issues can be made to pay for their non-conformance; this points to the
possibility that NGOs are influential not because they are right or because they
are persuasive, but rather because they have power in a more conventional
sense.

Once one understands the possibility of this more conventional power,
human rights present a particularly fertile ground on which to unpack the role
of NGOs. State compliance with human rights norms is difficult to explain
from the perspective of state interests. Unlike in other areas (including
comparatively new global issues such as environmental protection and anti-
terrorism policies), states have no clear motivation to prefer that other states
treat their own nationals in a rights-respecting fashion. There are no recipro-
cal interests involved, nor is there any gain from cooperation. This is why
human rights pose a challenge to rational actor models of international rela-
tions; game theory cannot explain why human rights norms would have any
traction.

Assuming that international law relating to human rights constrains state
behaviour,4 then, there has to be a causal agent outside the universe of states.
It is a control test for the impact of non-state actors. Unlike other areas, there
is little danger that outcomes are over-determined, in the sense of an alterna-
tive explanation not involving non-state influence. Left to their own devices,
states would have no incentive to establish and comply with human rights
norms otherwise inconsistent with their interests. If states are complying with
human rights, then non-state actors surely supply part of the explanation of
why that is the case.

This suggestion of NGO power is offered as a matter of institutional logic
by way of confirming intuition from recent gains in the global protection of
human rights. Others are now establishing the proposition in a more system-
atic empirical fashion. This empirical research is producing interesting coun-
terintuitive twists on how human rights norms are established on the ground.
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For instance, one study concludes that accession to human rights conventions
is negatively correlated with compliance with human rights norms.5 But the
more conventional wisdom would seem well founded. International human
rights standards have at some level clearly become more robust in recent
decades. NGO participation is just as clearly part of the story.

Not that the story of human rights is a new one. Some human rights have
been long established, for example, the international norm against slavery.
NGO participation also dates back to early human rights successes. NGOs
were central to the adoption of anti-slavery rules.6 As NGOs have become
more prominent in the contemporary human rights context, historians and
international law scholars have reached back to detail the earlier influence
they have exercised, which may have been forgotten under the statist
constraints of the Cold War.7 These histories highlight continuities at the same
time that the breadth and channels of NGO power are being transformed.

3 Human rights NGOs: a proto-typology
The term ‘non-governmental organization’ is by now notoriously unwieldy at
the same time that it is firmly entrenched in common parlance and therefore
unavoidable. By way of the negative definition, the category cuts a wide
swathe. It is generally understood not to include for-profit entities. That still
leaves a range of entities. This chapter considers groups that are politically
activist as a matter of institutional identity. This subset cannot be exactly
drawn. At its core, it comprises groups that focus on human rights law devel-
opment and enforcement, with Amnesty International and Human Rights
Watch as archetypes. But it also includes such humanitarian NGOs as Oxfam,
CARE and Médecins sans Frontières, which, while oriented to service deliv-
ery, pursue parallel political activities.8 The category aims beyond the cate-
gory of expert groups and epistemic communities. These groups often have
political agendas, however. Many thus are also subject to the analysis offered
here.

Activist rights NGOs can be further divided into two major subcategories:
those that represent identity groups (for example, organizations advancing the
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rights of gays, women, indigenous peoples, the disabled, and scores of other
communities) and those which advocate human rights more generally
(Amnesty International and Human Rights Watch as examples). Only the
latter might purport to embody the conscience of humankind, to the extent that
they do not discriminate, or at least purport not to discriminate, in favour of
one group or another. Identity-oriented NGOs have more or less clear
constituencies whose interests they privilege in undertaking political action.

The distinction is not necessarily salient to the understanding of human
rights NGOs. Even the generalist organizations represent sympathetic
constituencies, at the same time that they purport to advance universalist
values. That is, even generalist NGOs work to advance the preferences of
supporters. Though the organization would no doubt reject the proposition,
Human Rights Watch will act consistently with the preferences of its major
donors if it wants to thrive as an institution.9 Amnesty International is itself
organized as a membership organization, with national sections allocated
proportional representation in an international council whose decisions are
undertaken on a majoritarian basis.10 In either case, the organization must pick
and choose among possible agenda items. In this respect, all NGOs are inter-
est groups; ‘much like other political actors’, as Paul Wapner observes, NGOs
‘are self-interested entities engaged in advancing their own agendas’.11 This
has been a key point in highlighting the Northern orientation of such groups
as Amnesty International and Human Rights Watch, and the extent to which
they have pressed an agenda dominated by liberal political rights, de-
emphasizing economic and social ones.12

Some analyses distinguish transnational and national NGOs. This distinc-
tion may also be artificial. Constructivist accounts of NGO participation in
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international relations show how even the most local NGOs can work through
transnational channels.13 The United Nations no longer makes a hard distinc-
tion for accreditation purposes.14 National NGOs may have more limited insti-
tutional entry points than transnational NGOs (especially in the channels of
international organizations), but this may be just another way of saying that
national NGOs will be on average less powerful than transnational ones. There
does not appear to be an intrinsic difference between national and transna-
tional NGOs. The categorization merely reifies the former importance of
boundaries in a way that NGO activity is otherwise transcending. In either
case, again, NGOs will seek to advance discrete interests, whether on behalf
of national or transnational constituencies.

A distinction might be usefully made between activist and service NGOs.
Service NGOs have constituency relationships (donors on the one hand, aid
recipients on the other). Service NGOs are primarily in the business of trans-
ferring goods and services. They do not aim to establish or enforce rights, or
they do so only incidentally to their primary mission of delivery. Service
NGOs supply public and other goods otherwise provided by governments
(they are often funded by governments as contractors). The distinction is
imperfect, as large humanitarian groups increasingly press a parallel political
agenda. To the extent that service NGOs are oriented to the international law-
making and enforcement process, the models sketched here may apply.

Finally, so-called epistemic communities may be oriented to law-changing
activities. Experts aspire to policy-making salience. The notion, however, that
expert groups are neutral or objective has been debunked.15 Expert human
rights groups, including legal ones such as the International Commission of
Jurists, are in the business of advancing agendas, if under cover of objective
(or even transcendant) principles. They are amenable to description as interest
groups, albeit ones empowered with something more than represented
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constituencies. Expert groups can thus be included in the category of activist
NGOs for the purposes of this analysis.

This chapter thus addresses the place of NGOs that work to influence inter-
national human rights norms. The category is broad and indistinct. A more
elaborated actor typology is probably unhelpful in addressing the channels of
their influence. These channels do not appear correlated to organizational
form. This may reflect the fact that such channels are only crudely institution-
alized. Unlike in more mature political systems, new global decision-making
processes have yet to sort organizational identities. In the meantime, any
group with power will be able to use it. Nonetheless, there are emerging
patterns in how this power is deployed. These patterns are usefully modelled
by way of locating NGO power in international human rights law-making.

4 Levers and targets of influence
The web of NGO influence is complex. Most treatments of the NGO role in
global governance focus on a single channel of activity. This section attempts
a broader overview of NGO activity relating to international human rights.

In advancing agendas, NGOs have levers and targets of influence. That is,
in some contexts they aim to influence an actor to influence other actors in turn
(levers). In other contexts, they may seek to influence an actor with respect to
its own conduct (targets). NGOs interact with states, international organiza-
tions, corporations, and other NGOs in both respects.

A NGO–state interaction
International human rights NGOs continue primarily to affect state conduct,
either as levers or targets. States remain the most institutionally powerful
international actor. Enlisting state allies as levers against other actors will typi-
cally pose the most effective channel for advancing NGO interests. Because
states remain the most salient actor for purposes of international human rights
norms, they are also most often the ultimate target of NGO activity.

As levers, states are brought to bear as agents against other states and other
actors. This process plays out familiarly in the sphere of domestic politics. A
domestic human rights NGO lobbies its own government to press a human
rights agenda with other states and in international organizations through the
channels of interstate relations. The domestic NGO works with the standard
tools of domestic politics, including money and votes, as well as offering
expertise in the way of conventional lobbyists. NGOs in effect enlist their
governments as agents against other states and other actors. The strategy
allows NGOs to enlist traditional state power.

Once states are enlisted, the remaining sequence looks much like interna-
tional relations in its traditional mode: states pressing their interests on other
states through the exercise of diplomatic and economic power backed (at least
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in extreme cases) by military force. This account fits comfortably within theo-
retical accounts of international relations, the logic of two-level games and
Liberal international relations theory: domestic politics helps explain interna-
tional outcomes.16 Under these approaches, NGOs are consequential insofar
as they partially constitute home-state interests.

The story gets more complex where NGOs act outside the confines of
domestic politics. It is now often the case that NGOs from one state work to
influence other states with respect to the conduct of a third state, or even of
their home state. For instance, the US-based Human Rights Watch lobbies the
government of the United Kingdom with respect to its position regarding, for
example, Myanmar, or with respect to post-9/11 anti-terror policies in the
United States itself.

This channel is more difficult to explain in terms of conventional power
politics, insofar as the source of NGO power outside domestic politics is not
obvious. Two explanations are possible. First, it may be that NGO power is
founded not on the ordinary currency of politics (votes and money) but rather
on the power of ideas. This is a core tenet of the Constructivist school of inter-
national relations theory.17 NGOs advance ideas that become important to
states’ identities as such. NGOs facilitate the internalization of the ideas they
help to shape. Along similar lines, NGOs are positioned to offer expertise,
which may help advance agendas in particular cases. Of course, there will be
many cases in which NGO and state agendas coincide, so that neither persua-
sion nor discipline is necessary, and in which NGOs serve state interests as
much as the other way around. One observer explains the Ottawa Process
resulting in the Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-Personnel Mines and on their Destruction18

in those terms, insofar as some states understood their interests to coincide
with NGO agendas against the ‘political hegemony of the United States’. As
others noted, the undertaking presented a context in which ‘small and
medium-sized states [could], in partnership with global civil society, over-
come great power opposition; the US does not always have to lead the new
post-Cold War environment’.19
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Alternatively (or additionally), NGOs are able to exert influence on states
because they are in a position to mobilize powerful agents against them even
outside ordinary politics. For instance, the British government is aware that, in
securing action from the UK against a third state, Human Rights Watch can
mobilize sympathetic constituencies in the UK with respect to the third-
country policy at issue, or (for that matter) with respect to unrelated policies
of the UK. With respect to the latter, Human Rights Watch can also mobilize
other agents (including other states) to act against the UK.

In other words, states can be both levers and targets. States will typically be
the ultimate target of NGO activity in the realm of human rights. Most human
rights norms apply primarily and even exclusively to state actors. As targets,
states have reason to accommodate NGO demands because NGOs can deploy
powerful agents against them, including other states and corporate and other
non-governmental entities. In other words, NGOs can make states pay for non-
conforming practices. This is the price of ‘shaming’ strategies on the part of
NGOs.

That does not by any means translate into unlimited powers for NGOs.
Cost–benefit calculations on the part of target-state regimes may point to
rebuffing NGO advances. Many NGOs are weak and have minimal leverage.
Target-state governments will reject NGO demands where relenting to them
risks regime collapse: for example the military government in Myanmar defies
NGO demands because acceptance might well result in its being forced from
power. As political actors, NGOs have to pick their battles and marshal their
capital. Sympathetic constituencies and other agents can be mobilized on a
selective basis only. But to the extent that NGOs enjoy and effectively deploy
their political power, there will be cause for target states to respond.

B NGO–international organization interaction
As the protection of human rights becomes more institutionalized at the global
level, international organizations (‘IOs’) have become correspondingly more
important to the advancement of human rights. NGOs work various channels
to use IOs as levers against target actors. In some contexts, IOs are themselves
the target of NGO activity.

The category of IOs itself represents a broad institutional range, including
the United Nations and its component parts (including treaty bodies), regional
organizations, ad hoc world conferences, and international tribunals. Some of
these institutions are engaged in standard-setting, others in applying standards
in particular cases. NGOs engage with the full spectrum of IOs. Activity can
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be undertaken on a direct basis or indirectly through state agents. In many IO
contexts, states remain the ultimate decison-makers, and to that extent NGO
influence will ultimately be indirect.

Standard-setting supplies an efficient mechanism for advancing the inter-
national human rights agenda, in the same way that affecting legislation will
be efficient for advancing domestic agendas. NGOs undertake to influence
standard-setting through all of the many vehicles by which international law is
made.

Building momentum towards and crafting the language of human rights
conventions presents a key opportunity for NGOs to influence the making of
hard law. As a historical matter, NGOs were central players in the framing of
anti-slavery treaties in the early 19th century. Korey documents NGO influ-
ence in the drafting of the Universal Declaration of Human Rights,20 the
International Covenant on Civil and Political Rights,21 and other foundational
human rights regimes.22 More recently, NGOs played a critical role in the
conclusion of the Landmines Treaty and of the Rome Statute of the
International Criminal Court.23 As one commentator has written, ‘[i]t is no
exaggeration to conclude that some of the most important international legal
instruments of recent years would not have seen the light without the input of
NGOs.’24

NGOs have formal status in many standing international institutions. More
than 2500 NGOs have ‘consultative status’ with the UN Economic and Social
Council (‘ECOSOC’) pursuant to Article 71 of the Charter of the United
Nations.25 The latest procedural elaboration of Article 71, ECOSOC
Resolution 1996/31,26 affords NGOs rights of participation, including the
capacity to make statements and submissions and to request that items be
included on the ECOSOC agenda. As Wapner observes, ‘[s]ince NGO partic-
ipation in the UN burgeoned in the 1990s, accredited NGOs have left their
signatures, as it were, on almost all significant UN policymaking’.27 The inter-
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agency body UNAIDS includes five NGO representatives as full members of
its Programme Coordinating Board. NGOs were able to initiate so-called 1503
procedures before the United Nations Commission on Human Rights.
Although the jury is still out on the efficacy of its successor body, the United
National Human Rights Council, NGOs are given a formal role in the
Universal Periodic Review of all member-state human rights practices. The
major world conferences of the 1990s extended formal participation rights to
NGOs. At the 1993 World Conference on Human Rights in Vienna, NGOs
were permitted to participate in meetings of the conference, and their state-
ments were issued as official documents, although NGOs were pointedly
excluded from the main drafting committee.28 At the 1996 Second United
Nations Conference on Human Settlements (Habitat II), which addressed
sustainable urban development, NGOs were permitted to table amendments to
conference texts.29

NGOs are influential in multilateral treaty negotiations.30 Human rights
regimes do not typically extend formal roles to NGOs in their implementation
through the channel of treaty committees or otherwise. Exceptions are the
Convention on the Rights of the Child,31 which recognizes NGOs in Article 45
as a source of ‘expert advice’, and the Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families,32 which allows
for written submissions from NGOs under Article 74(4). Through practice and
committee procedure, however, NGOs are playing an increasingly important
role in the elaboration of the treaty regimes.33 NGOs assist UN working
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groups and special rapporteurs on an informal basis. In these contexts, NGOs
interact with secretariats and other entities acting in their IO capacity. NGO
participation has also advanced in regional institutions. For example, NGOs
are routine amicus participants in proceedings before the African Commission
on Human and Peoples’ Rights, the European Court of Human Rights and the
Inter-American Court of Human Rights.34

NGOs also impact IO decision-making indirectly through state actors.
States can be influenced, as described above, through domestic or transna-
tional political interaction. That was an important element of the landmines
negotiations; the success of an NGO network (working as the International
Campaign to Ban Landmines) in persuading Canada to support their efforts
was a watershed on the way to securing the convention.35 It is routinely the
case (indeed it serves as a primary channel of influence) that NGOs will secure
the support of states to advance agendas in intergovernmental fora. Particular
to the IO context is the practice of including NGO representatives on state
delegations. Although this may be more exceptional than in some other fields
in which technical expertise is valued and NGO–government cooperation is
common (international environmental protection, for example), NGO repre-
sentatives have participated on government delegations in IO proceedings
involving women’s and other group rights, as well as in the Rome conference
negotiations leading to the establishment of the International Criminal
Court.36 Participation on government delegations is indirect insofar as it works
through governmental filters. It does, nonetheless, bring NGO representatives
to the intergovernmental table.

Treaty and other legal regimes contribute to the advancement of a human
rights norm or set of norms by giving target state actors a focal point for
conforming their practices to a standard. Once a convention is in place, NGOs
and their allies can work to secure accession by states.37 Their participation in
a variety of ways, both direct and indirect, in working groups, with special
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rapporteurs, and in the treaty committees presents opportunities to press the
development of conventional norms.

NGOs also contribute to the development of norms of customary interna-
tional law, often coupled with treaty regimes to the end of instant custom
(where treaty obligations are asserted to bind non-party states). The fears of
some conservative activists notwithstanding, NGOs cannot independently
erect human rights norms on a clean slate. They can, however, build on exist-
ing norms and on treaty regimes to establish rights coverage. This occurs in
the context of interpretation and application, in something like a common law
process. NGOs are positioned to press novel but not discontinuous concep-
tions of human rights norms. Those conceptions will be accepted by states and
other actors in some cases.38

The establishment and expansion of legal regimes enable NGOs to engage
in monitoring and other follow-up activities. NGOs measure state conduct
against legal metrics, which they have had a hand in making, and then seek to
mobilize agents against target states to secure compliant behaviour. This is a
core NGO strategy. NGO positions are legitimated with agents insofar as they
reflect legal norms. Human Rights Watch executive director Kenneth Roth has
observed that human rights NGOs have ‘no choice but to rest on a positive-
law justification for [their] work’, and that the dominant shaming methodol-
ogy requires NGOs ‘to show persuasively that a particular state of affairs
amounts to a violation of human rights standards’.39 In this sense, international
law is a use of IOs as a lever, at least insofar as international organizations
make international law. For target states, the use of legal norms is shorthand
for establishing the bona fides of NGO positions.

As with states (and as through states), NGOs can also spend the currency
of ideas in securing IO action. Expertise is particularly valuable in the IO
context. As monitors, NGOs supply IOs with information that would other-
wise be hard for them to come by, given limited resources and the inherent
conflicts of interest that may incline states to under-resource IO fact-finding.
IO human rights secretariats are often staffed with former NGO officials, and
are thus all the more receptive to NGO arguments. IOs find themselves in a
competitive institutional environment, and NGOs can offer legitimacy by
delivering the approval of powerful constituencies. To the extent that IO
action is driven by states, moreover, NGOs are in a position to influence IO
decision-making through political power.
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NGOs primarily seek to influence IOs as levers, that is, as a means to the
end of conforming behaviour on the part of target actors. There are also
contexts in which IO conduct itself implicates human rights norms, as with
respect to peacekeeping operations.40 NGOs are also bringing human rights
law to bear on the policymaking apparatus of international economic organi-
zations, such as the World Trade Organization, the International Monetary
Fund, and the World Bank.41 Where IOs are targets, they can be influenced
indirectly and directly as where they are pursued as levers. The calculus of
legitimacy is particularly powerful in this context to the extent that IO opera-
tions are fledgling and institutionally fragile.

C NGO–corporate interaction
NGO interaction with corporate actors has witnessed important developments
since the advent of globalization. In the past, the NGO–corporate dynamic was
largely filtered through state intermediaries, with states as levers to secure
corporate conformities. Reflecting the rise of non-state actors generally, that
paradigm has changed in recent years. NGOs interact directly with corporations
as both levers and targets, in many cases without state or IO intermediation.

As levers, corporations are an important resource for advancing NGO inter-
ests. Corporations are politically powerful. In the realm of domestic politics they
are a key source of campaign money. In transnational politics, corporations also
have the power of siting decisions. That is, corporate decisions to invest, or not
to invest, in one jurisdiction or another can present a make-or-break difference
to local economic prosperity. This power has increased with the enhanced
mobility of capital. To the extent that corporate decision-making takes human
rights factors into account, NGOs can leverage their power against states.

Increasingly, corporate actors are also the target of NGO activity. Although
states have traditionally been the sole object of international human rights
regimes, transnational corporate actors are being held accountable to interna-
tional human rights law with respect to core human rights relating to physical
injury and liberty from restraint.42 With respect to labour rights, constraining
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corporate conduct is the ultimate aim of rights initiatives, in which context
corporations are the natural target of rights proponents. And in some cases
corporations will find themselves in the crosshairs as both levers and targets.
Where a corporation has operations within a state engaged in serious human
rights violations, NGOs will seek to constrain the conduct of both the state and
the corporation itself, using the corporation as a channel for achieving both
ends. Recent examples include NGO targeting of corporations doing business
in Myanmar and the Sudan.

NGOs are able to influence corporate behaviour as both levers and targets
to the extent they command consumer constituencies. In highly competitive
and brand-sensitive business contexts, NGO activity can have a non-trivial
impact on corporate bottom lines. Corporations understand the potential of
NGO ‘naming and shaming’ campaigns. That gives NGOs leverage over
corporate behaviour, whether they are seeking to have corporations press their
influence with states or to have corporations conform their own conduct to
human rights norms. As corporations recognize the potential of NGO power,
it is unnecessary for NGOs to deploy it in all, or even many, cases. In other
words, they may exercise power over corporations well short of a boycott call.

The result has been an increasingly elaborated superstructure arising from
the interaction of repeat players. Interaction between NGOs and corporations
in recent years has become more cooperative, not unlike interaction between
regulators and regulated entities in the traditional public sphere. As corpora-
tions seek certainty, they have been amenable to negotiating ‘voluntary’
regimes, increasingly refined, with NGO counterparts.43 These undertakings
serve corporate interests insofar as they provide guidance on what sort of
conduct will be insulated from punitive NGO responses. They serve NGO
interests because they directly advance the rights agenda where national regu-
lation may be failing (in the face of mobile capital) and supranational regula-
tion remains institutionally immature.

These regimes, typically denominated as codes of conduct or as working
‘principles’ of one description or another, are beginning to look more like law.
They are detailed and – for the big brand-name companies, at least – volun-
tary in name only. The Voluntary Principles on Security and Human Rights,44

for example, brings together such corporations as ExxonMobil, Freeport
McMoRan and Rio Tinto with Amnesty International, Human Rights Watch
and Oxfam on questions relating to extractive industry participation in host
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country security regimes. The Fair Labor Association sets out a detailed code
of conduct relating to clothing manufacturing in the developing world, impli-
cating such issues as child labour, hours of work, and health and safety.45

Participants include H&M, Nike, and Nordstrom, as well as manufacturers
producing garments under licence from American universities.

Most of the codes are not backed by governmental or intergovernmental
enforcement, but they can be (at least in theory) effectively monitored by non-
governmental agents. To the extent that monitoring is effective, NGOs can
punish violations through shaming. The Fair Labor Association’s code of
conduct, for example, includes a third-party complaint system under which
individuals can allege code violations by corporate participants. Although
these regimes do not constitute formal legal regimes, they have the capacity to
secure corporate conformity with human rights and other international norms.

At a more general level, as agents of sympathetic constituencies, NGOs
have surely played an important role in the movement towards corporate
social responsibility. Leaving specified codes of conduct aside, transnational
corporations have been sensitized to taking account of human rights and other
social values. Corporate social responsibility creates an environment in which
such values (again, at least in theory) condition all corporate decision-making.
It becomes unnecessary to apply outside pressure in every case (from either
governments or NGOs) as the values become internalized to corporate and
shareholder culture.

These arrangements and values remain unstable. Corporate social responsi-
bility runs the risk of veering towards whitewash (or ‘greenwash’, in the
context of environmental protection), with corporations using image enhance-
ment as a cloak for business as usual on the ground. Similarly, NGOs may not
have the resources to effectively monitor codes of conduct and vague ‘princi-
ples’ regimes, in which case corporate interests get the benefit of looking
virtuous without having to pay the price in terms of constrained decision-
making.46

The upshot could be the migration of such regimes to more broadly insti-
tutionalized settings at the supranational level, either in IOs or in private 
standard-setting venues such as the International Organization for
Standardization (‘ISO’) or umbrella accounting rule-making bodies. There is
also the possibility of innovating hybrid regimes which include governmental
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and non-governmental actors in non-pyramidal structures. The Kimberley
Process47 relating to conflict diamonds and the UN Global Compact48 supply
examples. In that event, NGOs would mobilize to enlist state and IO actors, as
described above, to discipline corporate conduct.

D NGO–NGO interaction
NGOs also act on each other in a range of contexts. Much of this interaction
is cooperatively undertaken in the establishment of networks in which NGO
interests coincide and coordinated action serves mutual interests. This activity
has been widely documented.49 Less studied are potentially adverse relation-
ships in which NGOs seek to advance their agendas by influencing and
constraining other NGOs, both as levers and as targets.

To the extent that NGOs have power which can be applied against other
actors (as in the interactions described above), NGOs may find it useful to
enlist other NGOs by way of securing objectives against target actors. The
mandates and priorities of particular NGOs will necessarily be limited. To
shift or broaden a powerful NGO’s brief may advance the interests of another
NGO or a network of NGOs.

As a powerful human rights NGO, Amnesty International is prominently
the object of such activity. Amnesty was founded with the strictly bounded
mission to work for the release of political prisoners.50 It took many years for
it to broaden this mandate to, for instance, condemn the apartheid regime in
South Africa. More recently, it was pressed to take up persecution on account
of sexual orientation as a matter of official organization policy. There is now
an effort to have it work on behalf of abortion rights.51 Amnesty’s support for
such particular causes can powerfully leverage the efforts of relevant identity-
oriented NGOs and the constituencies they represent. Insofar as Amnesty
frames its work in terms of norms, and insofar as Amnesty is now in a posi-
tion to facilitate their recognition, its enlistment marks a greater advance for
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entrenching any given right than does the support of all but the most powerful
states.52

For the same reason, Southern NGOs have pressed Amnesty and other
prominent Northern human rights NGOs to broaden their missions to press
economic and social rights in addition to political ones. These efforts have
enjoyed only mixed success to date, and have provoked sometime bitter
exchanges on an NGO–NGO basis (what would be considered fratricidal to
those outside the NGO community).53 The tension demonstrates the power
dynamics of NGO–NGO interaction. Southern NGOs have few material
resources to mobilize against their Northern counterparts. By contrast, NGOs
pressing sexual orientation and abortion rights have various tools for enlisting
the support of other NGOs, including access to money and powerful media.
That is not to say that NGOs from the North have been blind to Southern
concerns; some have become vigorous advocates for economic and social
rights,54 and the acknowledgment of distinctive developing world interests has
emerged as an important point of legitimation. But ‘[b]y habit or established
practice, NGOs’ reports stress the nature and number of violations, rather than
explore the socioeconomic and other factors that underlie them’.55 Southern
NGO perceptions that their perspectives are given shorter shrift in the mix of
global human rights advocacy further demonstrate the fact that all NGOs are
political in one way or another.56

NGOs may also work to influence other NGOs as targets. This activity is
along the lines of NGO efforts to influence corporate conduct; corporations
share with NGOs the central characteristic of being non-governmental. NGOs
may become targets where they act beyond the ultimately representative func-
tions of political activism. Religions supply an example among non-state
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actors (they may or may not be categorized as NGOs, but share the basic char-
acteristics of being both non-governmental and non-profit). Women’s rights
NGOs, for example, have pressed the Catholic Church on issues relating to
reproductive freedom.57 Relief NGOs may also be monitored for adherence to
best practices for humanitarian operations, as for instance in the wake of the
2005 Asian tsunami. Relief and human rights groups have clashed over strate-
gies in crisis areas, leading not just to competing lobbying efforts with govern-
ment and IO officials but also to attempts to influence each other’s agendas.58

A group of NGOs including Amnesty, Save the Children, Oxfam, and World
Vision have signed up to an ‘Accountability Charter’ to guide management,
fundraising, and advocacy practices.59 On much the same model as interaction
with other actors, NGOs can impact other NGOs by steering the support of
interested publics.60

This sort of NGO–NGO interaction gives the lie to monolithic conceptions
of the NGO community. NGOs will often find themselves using each other to
advance particularistic ends, and they may find themselves in conflict where
interests diverge.

5 Enhancing NGO accountability
Perhaps the best evidence of NGO power is the increasing number of calls to
enhance the accountability of NGOs.61 Accountability is a concern only in the
presence of power. One does not fret for the accountability of weak actors.
Because NGOs have power, accountability questions are appropriately raised.
Power without accountability predictably results in abuses of power.
Objections to addressing accountability concerns, which include a denial that
power is being exercised or, if it is, that it advances objective or natural posi-
tions should, be viewed with suspicion. Religions offer an obvious cautionary
tale in this respect, which as a historical matter, at least, have engaged in a
broad range of injustice in the name of a higher, unaccountable power.
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NGOs might welcome the accountability inquiry. To the extent it is satis-
fied, it will legitimate power more transparently exercised. The response, at
least in part, to the accountability objections should be the institutionalization
of NGO power. The accountability objection is fairly posed but it is exagger-
ated and likely to fade. Part of the answer is found by reversing the power rela-
tionships described above. As the density of NGO interactions with other
actors increases, accountability mechanisms will evolve organically, at least
insofar as other actors themselves retain power. The most serious remaining
challenge is on what terms NGO power is institutionalized in the context of
international organizations. Accountability values point towards an expanded
formal role for NGOs, but state resistance is substantial. The location of the
new nodes of global decision-making may hang in the balance.

First to frame the problem: to the extent that they are unaccountable, NGOs
may be able to play the role of policy potentates. That is, NGO leaders will be
able to wield influence to advance their own preferences, along the lines
described above, without constraint. Accountability has two dimensions, inter-
nal and external.62 Internal accountability is absent where organizational lead-
erships can act without regard for the preferences of organizational members
or other followers. External accountability, by contrast, is to process and to
institutional arrangements. External accountability is absent where actors are
able to depart without penalty from the terms of process bargains.

Internal accountability is an agency problem. It is a challenge in all organi-
zational contexts. In the context of states, it is not always the case that state
leaders will represent the preferences of their constituents in matters involving
human rights. On the contrary, the agency problem is compounded in the
human rights context because human rights norms will (for the most part)
apply to constrain the action of state leaders as such. In other words, state
actors suffer systematic conflicts of interest with respect to representing the
human rights preferences of their citizens. Internal accountability concerns are
not unique to NGOs.

As a general matter, however, NGOs are not amenable to the standard
mechanism by which state leaders may in theory be held accountable, namely
through democratic elections. Some NGOs (such as Amnesty) are member-
governed with refined mechanisms for having member preferences reflected
in organization policies, but most NGO leaderships are not on so tight a leash.
The resulting concern is mitigated by the highly competitive and unstable
nature of NGO power. In contrast to the agency relationship between state
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officials and citizens, if NGO leaders persistently press agendas that are out of
step with their membership and other sympathetic constituencies, supporters
can migrate to other organizations with relatively low transaction costs; it does
not take much to change NGO allegiances. This holds true for rank-and-file
supporters (members or not) as well as funders (perhaps more so for the latter,
insofar as funders will have incentives to monitor organizational activity more
closely). NGO leaderships may be unelected, but they stray from their base at
their peril.

External accountability presents a more complex dynamic. The concern
here is that NGOs will play the role of spoiler in international decision-
making; that is, that they will try to have their cake and eat it, too. NGOs may
destabilize international processes if they are in a position both to exercise
influence and to undermine results where they are unable to secure assent to
their positions. It is an accountability problem where a powerful actor can
interfere with decision-making (assuming that decision-making enjoys some
satisfactory level of legitimacy among other actors).

This problem too may be mitigated by the competitive nature of NGO
power and the fact that NGOs, by way of entrenching their power, have incen-
tives as repeat players to respect the results of bargains in the making of which
they participate. Other institutional players have their own powers to wield
against irresponsible NGOs. This situation is the reverse of the dynamic
described above. States and corporations have goodies to offer NGOs that can
be withheld. These goodies include money, although many NGOs will not
accept government or (less often) corporate funding, or only under restrictive
conditions, for risk of co-option. The incentives also include partnerships,
information, and cooperation. If an NGO can show to its members and funders
that it has secured governmental or corporate agreement to a certain course of
conduct conforming to the NGO’s agenda, that is a deliverable reaping future
gains. A corporation or state that feels burnt by an NGO is unlikely to make
the same mistake twice. The target entity will re-engage only if it has some
certainty that bargains made will be respected.

This dynamic requires direct participation as responsible agents on the part
of NGOs in regime formation and maintenance. The distinction is between
lobbyist and principal. Where NGOs act as mere lobbyists, attempting to influ-
ence other actors who shoulder ultimate decision-making responsibility, they
have no ownership of resulting bargains, and are free to support or reject them.
Where, by contrast, NGOs themselves share decision-making authority, they
shoulder responsibilities to the process itself. The proposition can be
conceived in stakeholder terms. For accountability purposes, the nature of
participation (and not the fact of influence by itself) is key.

Corporate codes of conduct are a case in point. In some of these regimes
NGOs participate with corporations (and sometimes governments) on the
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basis of formal equality. They negotiate the code terms directly, not through
an agent. They are also transparently associated with the result, in the sense
that organizational participation and assent is openly acknowledged and
formalized. With some codes of conduct (that of the Fair Labor Association,
for example), NGOs have a status analogous to treaty partner. As such, they
have invested in the persistence of the regime and cannot walk away from
particular elements of the deal. As part of the bargain under which other
parties undertake to adjust their behaviour, NGOs have themselves agreed to
live by the terms of the deal. The result is a form of accountability, in the sense
that the exercise of NGO power is constrained by the process itself.

Nonetheless, NGOs may be vulnerable to co-option (and even corruption)
in privately ordered regimes. To the extent that NGOs buy into such regimes,
at the margins at least they may have incentives to accept non-conforming
conduct, or to undertake monitoring at less than optimal levels. As NGOs
identify themselves as partners of targeted actors (especially corporations)
more than adversaries, leaders may develop relationships that cut against
strict enforcement. Monitoring by and competition from non-participating
NGOs should counteract such tendencies in serious cases. There is a danger,
however, of market failure as power consolidates in a small number of NGOs,
to the point where challenges to their primacy by other NGOs become diffi-
cult. It would take more to overcome the co-option of Amnesty or Human
Rights Watch than that of other, less powerful human rights NGOs. The more
powerful some groups become, the greater the danger of unaccountable activ-
ity.

Part of the answer to this danger may lie with the further institutionaliza-
tion of NGO participation in public international institutions. NGO participa-
tion in international organizations is not yet so advanced as with codes of
conduct. NGOs are plainly influencing IO decision-making. NGOs are also
accumulating formal roles in the formulation and maintenance of IO regimes.
But there is great resistance to elevating NGOs to a status even remotely
equating them with states.63 That is evidenced on many fronts. ECOSOC
consultative arrangements, treaty regimes, and ad hoc conference procedures
include boilerplate provisions excluding NGOs from negotiating and voting
roles.64 In the World Trade Organization, acceptance of NGO submissions by
the organization’s dispute resolution arm set off a firestorm of criticism among
states-party.65
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Resistance on the part of states has been coupled with hesitation on the part
of NGOs, which have sought formal participation rights on a tactical basis
only.66 It is also interesting that prominent, sympathetic commentators on the
rise of NGOs are careful to stop short of calling for participation on the basis
of formal equality.67 That counterintuitive posture bolsters the institutional
logics of accountability. NGOs fear that explicit constraints attached to insti-
tutional recognition may be used by states to censor their activities. The 1996
ECOSOC resolution governing consultative status, for instance, incorporated
an eligibility requirement that NGOs ‘have a representative structure and
possess appropriate mechanism of accountability to [their] members’.68 For
powerful NGOs that already have significant influence through informal chan-
nels, institutional recognition may pose a net negative, in what might be called
the inclusion paradox. However, assuming that recognition criteria such as
those included in the ECOSOC resolution are not abused,69 NGO resistance
here is self-interested rather than principled. Furthermore, even in the absence
of substantive recognition criteria, the extension of formal authorities and
responsibilities to NGOs in the establishment and maintenance of international
regimes would render them more accountable to those institutions.

Finally, the shift would elevate transparency values. States and IOs some-
times act at the behest of NGOs. The phenomenon is well documented in the
context of international environmental protection, where NGOs have in effect
borrowed state delegation nameplates to further their agendas at the bargain-
ing table without any filter.70 But human rights NGOs also shop (and launder)
their claims through other institutional channels. The World Health
Organization’s request to the International Court of Justice for an advisory
opinion on the legality of nuclear weapons was decried by some as an NGO-
engineered case, for example, in circumvention of rules barring non-state
participation in ICJ proceedings.71

Hence the virtue of greater IO participation rights for NGOs, as a general
matter but also specifically with respect to human rights norms. The modalities
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here may be complex and institutionally variable. Selecting participants from
among potentially infinite eligible NGOs presents a notable challenge. In
some contexts that challenge appears to have been overcome, for instance, by
composing ‘liaison’ committees between non-state and governmental forums
at the world summits on women, population and development, human rights,
and other subjects. The International Labour Organization, in which employ-
ers and unions are directly represented along with states, demonstrates the effi-
cacy of formal non-state participation. Intermediate possibilities include
advisory committees, as already innovated by the World Bank and the OECD.
In judicial-type tribunals, standing to bring suit and to participate in amicus
curiae capacities presents a logical end-point. Here the domestic models trans-
late more easily, as gate-keeping is easily undertaken by judicial authorities.

6 Conclusion
Of the many tacks this chapter could have taken (for the subject is now vast),
it has looked to establish a typology of NGO activity in the realm of interna-
tional human rights. NGOs are now firmly enmeshed in the web of global
decision-making. Their salience transcends mere influence. NGOs no longer
channel their power only through states. They have a transnational autonomy
which is giving rise to international legal personality.

This account has been largely descriptive and focused on modalities. It has
also addressed tenable concerns that NGO power is undisciplined. But none of
this is to lose sight of the importance of NGO participation (in whatever mode)
to the making and protection of international human rights. NGOs have been
crucial to the human rights revolution. Their participation has become a
premise to norm legitimacy. Indeed, NGOs are playing an important part in
addressing concerns regarding the accountability of the international legal
system as a whole.
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6. Human rights in economic globalisation
Adam McBeth

1 Introduction
In Chapter 4 of this volume, Robert McCorquodale gives an overview of the
evolving position of international human rights law in terms of the responsi-
bilities of entities other than states. McCorquodale highlights the problems of
a system that was conceived on the assumption that states can and do control
the activities of entities operating within their respective territories, and which
therefore freely ignores the actions of non-state actors in seeking to ensure the
protection and promotion of human rights and to prevent and punish human
rights violations.

Nowhere is the fallacy of that assumption more apparent than in the context
of economic globalisation. In today’s globalised economy, there are many
different types of entity that are capable of operating across borders and tran-
scend the regulatory capacity of any one state. Many of those entities, such as
multinational corporations, international financial institutions and develop-
ment banks, engage in activities that can have profound effects, both positive
and negative, on human rights.

Corporations, for example, have an obvious and direct potential to impact
labour rights, both positively and negatively, through the way in which they
treat their workers, including the provision or denial of reasonable rates of
pay, reasonable conditions of work, a safe and healthy workplace, non-
discrimination, freedom of association and the right to organise. They can also
have profound effects on the human rights of the communities in which they
operate, for instance in the way land and water is acquired, by causing serious
pollution which can affect the rights to water, health and possibly life, or in the
excessive use of security to protect an enterprise or to silence opponents.

International economic institutions commonly contend that the overall
prosperity brought about by their operations makes a positive impact on the
enjoyment of human rights, both directly and by providing the means for states
to take action for the realisation of economic, social and cultural rights in
particular. On the other hand, development institutions have been criticised for
supporting large-scale infrastructure projects that evict the local people with-
out appropriate safeguards, violating their right to housing and affecting their
livelihoods, which in different cases could affect the right to work, the right to
adequate food and water, the right to health and many other rights. The
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economic policies demanded by international financial institutions such as the
International Monetary Fund (‘IMF’) have been blamed for reductions in
social security, public sector employment and state-subsidised services, lead-
ing to regression in the enjoyment of human rights supported by those
services, including rights to health, education, work, access to water and so on.

The manner in which international trade rules have been negotiated and
applied within the World Trade Organization (‘WTO’) has similarly been
blamed for the neglect of human rights goals in deference to market forces,
particularly in relation to access to essential services and affordable medicines,
while standing accused of imposing barriers to the economic development of
the world’s poorest people.

In all of these cases, the impact on the enjoyment of human rights for the
individuals affected is undeniable, whether or not there was any state involve-
ment. As Skogly notes, ‘for the victims of human rights violations, the effects
are the same whoever is responsible for atrocities’.1 Everyone – government,
institution, individual and corporation alike – is therefore capable of infring-
ing human rights, if not necessarily violating international human rights law as
it currently stands.2 However, if none of those entities are beholden to a given
state, there is an obvious problem in relying on a state-based system for human
rights accountability.

For these reasons, there has been an increasing call in recent years for inter-
national human rights law to recognise direct legal obligations on the part of
non-state actors in the economic arena with regard to their impact on human
rights. The appropriate response to that call is not as straightforward as it
might first appear, because the various international economic actors to which
these arguments are commonly applied serve very different purposes in the
international economic and legal systems and take a number of distinctly
different legal forms. The legal basis for an imposition of direct human rights
obligations, the nature of those obligations and the manner in which they could
be effectively enforced will therefore be quite different from one type of actor
to another.

The aim of this chapter is to give an overview of the relevance of human
rights principles to the operations of different categories of international
economic actors. For that purpose, two very different types of economic actor
have been chosen. Private multinational enterprises are examined as actors
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that affect human rights directly and do not have any public institutional
status, but are nevertheless capable of transcending the jurisdiction of any
given state in many cases. At the opposite end of the public–private spectrum,
the WTO is examined as a regulatory institution, a body that regulates and
enforces international trade, potentially affecting the human rights of millions
of people without interacting with the ‘victims’ in a direct sense. As an insti-
tution, the WTO has a personality and a life of its own on the international
plane, while at the same time being composed of member states and being
therefore the product of collective state action, without being within the legal
control of any one state.

In between these two extremes of the spectrum lie many other international
economic actors that have a concrete effect on human rights in various ways
but are not beholden to any state that can be held responsible for their actions.
Among them are the public international financial institutions, such as the
World Bank and the IMF, and regional development banks. While space
precludes a discussion of such actors in this chapter, the case studies of multi-
national enterprises and the WTO should illustrate the need for a broader
conception and application of human rights duties beyond the responsibilities
of states alone, which is applicable with some adaptation to other kinds of
international actors.

Before turning to the discussion of each category of actor, the following
section considers the phenomenon of the fragmentation of international law.
That issue is crucial for the topic of this chapter, because it determines the
relationship between international human rights law and other areas of inter-
national law that more directly govern international economic activity. Having
found that international human rights standards are indeed relevant to the
economic arena, the next section then turns to the question of whether entities
other than states have the capacity to bear human rights obligations. The case
studies of multinational enterprises and the WTO are then examined in turn.
The chapter concludes with an observation that a purely state-based system for
the protection of human rights is clearly inadequate in the context of economic
globalisation, while warning that theoretical avenues for incorporating human
rights standards in economic activity are meaningless without the practical co-
operation of states.

2 Human rights, international economic law and the phenomenon 
of fragmentation

Leaving aside for the moment the question of whether international human
rights law can have any application to non-state actors, it is worth considering
briefly the relationship between the principles of human rights law and those
of the various strains of international economic law that characterise the
realms in which many of the international economic actors operate.
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The WTO, through the agreements that are negotiated, enforced and liti-
gated under its auspices, effectively oversees its own corner of international
law. The day-to-day operations of the international financial institutions are
conducted under the policies and processes established under the Articles of
Agreement or other constitutional documents of the respective institutions,
which set the general parameters of decision-making within the institutions.
Insofar as international law touches the operations of multinational enter-
prises, it is likely to be in the realm of investment agreements and arbitration.

The existence and increasing specialisation of each of these – and many
other – sub-fields of international law creates an environment in which the risk
of isolation from, and potentially conflict with, other areas of international law
is increasingly serious. The International Law Commission formed a study
group to report on this phenomenon of the fragmentation of international law,
which described the problem in the following way:

What once appeared to be governed by ‘general international law’ has become the
field of operation for such specialist systems as ‘trade law’, ‘human rights law’,
‘environmental law’, ‘law of the sea’, ‘European law’ and even such exotic and
highly specialized knowledges as ‘investment law’ or ‘international refugee law’ 
. . . each possessing their own principles and institutions. The problem, as lawyers
have seen it, is that such specialized law-making and institution-building tends to
take place with relative ignorance of legislative and institutional activities in the
adjoining fields and of the general principles and practices of international law. The
result is conflicts between rules or rule-systems, deviating institutional practices
and, possibly, the loss of an overall perspective on the law.3

None of these specialised fields can be completely isolated from general inter-
national law.4 A regime established by a treaty or a series of treaties, with its
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own judicial organs for interpreting and applying the treaties – as exists with
the WTO and also with regional human rights regimes – still operates within
the broader scheme of general international law. At a minimum, general inter-
national law provides the rules for how those treaties should be interpreted and
how they relate to other treaties and international norms, as well as filling the
gaps that are not addressed in the treaty regime. The WTO’s dispute settlement
organs have confirmed that, ‘to the extent there is no conflict or inconsistency,
or an expression in a covered WTO agreement that implies differently . . . the
customary rules of international law apply to the WTO treaties and to the
process of treaty formation under the WTO’.5

The WTO Appellate Body used similar reasoning to determine that the
phrase ‘conservation of exhaustible natural resources’ ‘must be read by a
treaty interpreter in the light of contemporary concerns of the community of
nations about the protection and conservation of the environment’, and there-
fore extended to the conservation of sea turtles.6

As such, when treaties in the economic sphere are interpreted and applied,
one should be conscious of the central position accorded to human rights in the
international system. The existence of treaty and customary human rights
obligations for states (leaving aside for the moment the possibility of human
rights obligations for non-state actors) must therefore be borne in mind in
construing economic treaties between states or agreements between a state and
a non-state actor. The various WTO treaties, host state investment agreements
and the Articles of Association of the international financial institutions all
belong in that category. In applying such instruments, one must assume, with-
out clear evidence to the contrary, that the states that are parties to them did
not intend to repudiate or contradict their commitments to human rights in
other fora. Among the institutions charged with implementing the will of their
member states, an implied duty not to violate such human rights commitments
– effectively a duty to do no harm – is a reasonable implication in these
circumstances.
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3 The position of human rights in international law
The centrality of human rights to the broader system of international law is
evident in the Charter of the United Nations (‘UN Charter’). The four
purposes of the UN listed in Article 1 of the UN Charter are directed towards
human rights, international peace and security and international co-operation,
forming a vision for the international system that has the protection and fulfil-
ment of human rights at its core. One of those purposes is:

To achieve international co-operation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and encour-
aging respect for human rights and for fundamental freedoms for all without distinc-
tion as to race, sex, language or religion.7

The Charter further provides that the UN and its member states in co-
operation should promote:

(a) higher standards of living, full employment, and conditions of economic and
social progress and development;

(b) solutions of international economic, social, health, and related problems; and
international cultural and educational co-operation; and

(c) universal respect for, and observance of, human rights and fundamental free-
doms for all without distinction as to race, sex, language, or religion.8

Aside from these broad statements of purpose and intention, the UN
Charter does not contain much detail of the content of member states’ oblig-
ations with regard to human rights. The drafting history of the UN Charter
suggests that the broad references to human rights were intended to cloak
human rights principles with the authority of the Charter, leaving the content
of a comprehensive human rights instrument to be concluded separately under
the auspices of the new organisation.9 Some commentators, most notably
Louis Sohn, have argued that the Universal Declaration of Human Rights10

fills that role.11
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Given that the provisions of the UN Charter will prevail over any incon-
sistent international obligation by virtue of article 103,12 treaties in the inter-
national economic arena should be construed in a manner consistent with the
human rights aims of the UN Charter. Policies and operational decisions made
pursuant to such treaties should likewise be cognisant of the human rights
goals of the international community and their foundational role in interna-
tional law. If it is accepted that the UDHR – and potentially the subsequent
instruments that elaborate on elements of the UDHR, such as the Convention
on the Elimination of All Forms of Racial Discrimination13 – constitutes an
authoritative elaboration of the human rights provisions of the UN Charter, a
case can be made that the obligations for states set out in those instruments
must prevail over any inconsistent obligations. A minimum consequence of
such an approach would be an implied duty to refrain from any action in the
economic sphere – or any other sphere for that matter – which causes a state
to default on its human rights obligations, on the ground that the proper inter-
pretation of the applicable legal framework of treaties, implementing legisla-
tion and institutional policies should be consistent with the relevant state’s
pre-eminent obligations to respect, protect and fulfil human rights within its
jurisdiction.

For those human rights norms that constitute norms of jus cogens, such as
the prohibitions on genocide and the slave trade, the same result is achieved
without the need to resort to the UN Charter. Other treaties and subordinate
instruments are void to the extent that they contravene a norm of jus cogens,14

and therefore must be construed in conformity with such norms. Beyond a
certain minimum core of norms, there is disagreement as to which human
rights norms constitute norms of jus cogens and no conclusive source of
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authority on that question, other than jurisprudence of international courts on
a case-by-case basis. Shelton has pointed to authority from the European Court
of Justice suggesting that the entire body of human rights law constitutes jus
cogens,15 while others are far more cautious, warning that casting the jus
cogens net too broadly might ‘weaken the credibility of all rights’.16

Whatever list one chooses for the rights that attract the hierarchical status
of the UN Charter or norms of jus cogens, it is clear that the intention of the
international community to guarantee protection of human rights as a funda-
mental purpose of the international legal system cannot be disregarded in
deference to specialisation or fragmentation. Of course, none of this necessar-
ily creates direct legal obligations for non-state actors. Rather, these principles
play a role in defining the international legal framework within which non-
state economic actors operate. To the extent that such a framework constrains
the actions that non-state actors are lawfully able to take, the practical effect
may be a de facto duty for actors within that framework to respect (and
perhaps to protect or fulfil) human rights in the course of those operations,
even if international human rights law places no formal obligations on those
actors directly.

4 Capacity of international economic actors to bear human rights
obligations

While the primary subjects of international law are states, it is beyond doubt
that entities other than states are capable of enjoying rights and bearing oblig-
ations directly under international law, without invoking the protection or
responsibility of a state. Thus, individuals in some circumstances can assert an
international wrong directly in an international forum without relying on their
home state to take action on their behalf, for example under several human
rights treaties, and they can be held directly responsible for violating rules of
international law, as in international criminal law. Corporations also have the
capacity to assert rights in certain international fora, such as arbitration under
the North American Free Trade Agreement17 and the Convention on the
Settlement of Investment Disputes.18 It is also universally accepted that inter-
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15 Dinah Shelton, ‘Normative Hierarchy in International Law’ (2006) 100
American Journal of International Law 291, 311, citing Kadi v Council of the
European Union [2005] ECR II-3649, especially [228–31].

16 Theodor Meron, The Humanization of International Law (Martinus Nijhoff,
Leiden, 2006) 207.

17 North American Free Trade Agreement, opened for signature 8 December
1992, 32 ILM 605 (entered into force 1 January 1994).

18 Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, opened for signature 18 March 1965, 575 UNTS 159
(entered into force 14 October 1966).



national organisations have international legal personality.19 However, that is
not to say that the capacity of these non-state actors to assert rights or bear
obligations under international law is co-extensive with that of states.

In one of the earliest judgments of the International Court of Justice (‘ICJ’),
the advisory opinion in Reparations for Injuries Suffered in the Service of the
United Nations,20 the court was asked to advise whether the United Nations
could be considered a legal person separate from its member states for the
purposes of bringing a claim against a non-member state for injuries it
inflicted on UN personnel. En route to concluding that the UN is an interna-
tional legal person, the court emphasised the flexible nature of international
personality and the exercise of rights and imposition of obligations under
international law:

The subjects of law in any legal system are not necessarily identical in their nature
or in the extent of their rights, and their nature depends on the needs of the commu-
nity. Throughout its history, the development of international law has been influ-
enced by the requirements of international life, and the progressive increase in the
collective activities of States has already given rise to instances of action upon the
international plane by certain entities which are not States.21

Similar reasoning was applied by the ICJ in the later advisory opinion on
the Legality of Nuclear Weapons,22 in which the court confirmed that the
World Health Organization (‘WHO’) had international legal personality, but
held that the capacity of the WHO was not unlimited in the manner of a state’s
capacity, and did not extend to a capacity to request an advisory opinion on
the topic of the use of armed force and nuclear weapons.

Therefore, if an entity is capable of acting on the international plane – as
international organisations and private multinational enterprises clearly are – it
may be considered to have international legal personality, although the extent
of that capacity will be determined by the ‘needs of the international commu-
nity’, and will not be the same for every kind of entity. If international
economic actors are to have direct obligations under international human rights
law, those obligations should be adapted to the operations of the relevant entity.
Deciding that corporations ought to bear direct human rights obligations, for
example, therefore need not equate to a requirement that corporations devote
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the maximum of their available resources to the progressive fulfilment of
economic, social and cultural rights, as states are obliged to do.23 It would be
quite possible to limit the obligations of such actors to the scope of their usual
operations, taking direct responsibility for any human rights violations occur-
ring in the course of those operations. A duty conceived in those terms need
not supplant the primary duty of the state as the guarantor of human rights, but
could ensure that reliance on the state’s duty to protect human rights from
violations by non-state actors is not the only option. Indeed, as
McCorquodale’s chapter makes clear, when dealing with entities that are
beyond the jurisdictional control of any given state, reliance solely on the
state’s duty to protect is no option at all.

While it is therefore possible for international economic actors to have
direct human rights obligations under international law, and possible for those
obligations to be limited and adapted appropriately to the roles played by the
respective actors on the international plane, it is first necessary in a state-
centric system of international law to identify an intention on the part of the
community of states to impose such obligations. Such an intention could be
explicit, as in a treaty imposing direct obligations such as the direct liability of
individuals for international crimes under the Rome Statute of the
International Criminal Court,24 or it could be implied from state practice and
the opinio juris of states to give rise to a norm of customary international law,
as was the basis for individual and organisational criminal liability before the
international criminal tribunals at Nuremberg and Tokyo.

It is this intention to create obligations for non-state actors that
McCorquodale in this volume argues is currently missing. For the protection
of human rights in the economic arena to be effective and enforceable, explicit
recognition from states – perhaps in the form of a declaration of the General
Assembly – that existing standards impose duties of some sort on economic
actors would be extremely useful, while a treaty setting out the specific oblig-
ations would be more useful still. In the absence of such explicit state recog-
nition, exercises to reconcile human rights with international economic
activity, such as those described below in relation to multinational enterprises
and the application of trade rules respectively, will continue to be necessary
but continue to be inadequate in their outcomes.
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5 Private actors: multinational enterprises
It is beyond doubt that the operations of corporations can have profound
effects on human rights. To the extent that they bring foreign investment,
employment and economic growth, the prosperity that corporations bring to
communities in which they operate can have significant positive effects on the
realisation of human rights by bringing a higher standard of living and provid-
ing the means for improved levels of health care, education and other social
services. Improvements in infrastructure are also common when multinational
enterprises establish a presence in an underdeveloped area, which can some-
times boost the realisation of human rights through access to clean water, sani-
tation and electricity.

The potential for harm is also beyond doubt and well documented. Direct
human rights violations committed by corporations include killing, serious
violence and torture of project opponents or unionists and the procurement of
forced labour carried out by corporate security forces.25 Complicity of corpo-
rations in the actions of state authorities in such atrocities has also been well
documented.26 Corporate activities can infringe the rights to life and health
through harmful products or widespread environmental damage, potentially
poisoning thousands of people for decades when air or water is seriously cont-
aminated.27 Labour rights, particularly relating to conditions of work and free-
dom of association, have an obvious connection to corporate operations, given
the direct connection between a corporation and its employees, and have been
the subject of a number of high-profile campaigns against multinational enter-
prises, particularly in the clothing, textiles and footwear industries.28
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Coca-Cola bottler in Sinaltrainal v Coca-Cola 256 F Supp 2d 1345 (SD Fla 2003) and
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2003).
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That list is of course not exhaustive. Given the enormous power and influ-
ence that many corporations have over the lives of individuals, and in some
cases over governments, the potential ways for them to impact human rights
are virtually limitless.29

A Corporations and international law
Corporations have traditionally been regulated by municipal law and largely
ignored by international law, as their activities have historically been confined
within the regulatory reach of the home state. However, many modern multi-
national enterprises are beyond the regulatory power of any one state. The
state in which it is incorporated or domiciled – the home state – will have a
certain degree of regulatory power over the enterprise, but will face jurisdic-
tional obstacles in trying to exercise that power in relation to human rights
abuses suffered in the territory of another state. Conversely, the latter state –
the host state – will have jurisdiction over the events occurring on its territory,
but its practical enforcement power is limited over an enterprise based in a
foreign country, particularly if the local operations are conducted through a
separately incorporated subsidiary. Furthermore, when the host state is itself
complicit in the human rights abuses, as is the case in many of the examples
listed above, relying on the host state’s responsibility alone will result in
impunity for the perpetrators, including a foreign-based enterprise that may
have facilitated or benefited from the abuses.

For these reasons, the fact that many multinational enterprises now operate
on a truly international plane, rather than merely being based in one country
with foreign operations, has caused human rights advocates to investigate the
direct application of international human rights law to corporations. Work
began on a draft Code of Conduct on Transnational Corporations in the
United Nations in 1974,30 but was abandoned by 1994.31 In the meantime,
various instruments such as the Organisation for Economic Co-operation and
Development’s Guidelines for Multinational Enterprises,32 the ILO’s
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29 For examples of how each of the rights enumerated in international human
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626.

31 Sean Murphy, ‘Taking Multinational Corporate Codes of Conduct to the Next
Level’ (2005) 43 Columbia Journal of Transnational Law 389, 405.
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Tripartite Declaration of Principles concerning Multinational Enterprises
and Social Policy33 and the UN Global Compact34 all urged corporations to
abide by international human rights standards. However, those instruments did
not elaborate on what standards applied to corporations or how their imple-
mentation differed from the duties imposed on states. Crucially, they also
lacked any coercive enforcement mechanism, preferring either self-
implementation or mediation.

The UN Sub-Commission on the Promotion and Protection of Human
Rights attempted to fill that void in producing its Norms on the
Responsibilities of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights, completed in 2003.35 The UN
Norms purported to restate existing human rights responsibilities in a form
that was relevant to corporations, drawing them from a multitude of existing
international instruments. As an instrument, the UN Norms carry no indepen-
dent legal authority, given that their status is merely a document compiled by
a sub-commission of the former Commission on Human Rights. However, at
a minimum, the Norms constitute a useful reference point for the types of
human rights responsibilities for corporations that can be said to derive from
general international law. The primary responsibility of the state for the reali-
sation of human rights was retained in the UN Norms, including the obligation
to ensure that corporations respect human rights.36 However, a concurrent
obligation was recognised on the part of transnational corporations, ‘within
their respective spheres of activity and influence’, to respect and secure human
rights.37

The UN Norms therefore represented a new approach in relation to the
application of international human rights law to corporations. They asserted
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27 June 2001 (‘OECD Guidelines’). The OECD Guidelines are part of the OECD
Declaration on International Investment and Multinational Enterprises, OECD Doc
DAFFE/IME/WPG(2000)15/FINAL.

33 International Labour Organization, Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy (2000) LXXXIII OB, Ser A
(November 1977) (Governing Body of the International Labour Office), amended
November 2000.

34 United Nations Global Compact (2000) (amended June 2004) http://www.
globalcompact.org at 5 January 2009.
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that human rights law already demanded compliance with human rights stan-
dards by non-state entities, but that no enforcement mechanism currently
existed outside of reliance on the state’s responsibility to protect human rights
within its jurisdiction. The UN Norms therefore commenced two parallel
projects: the clarification of the content of human rights responsibilities for
corporations and the development of new methods for the enforcement of
those responsibilities.

In 2005, the Commission on Human Rights (which was replaced by the
Human Rights Council in 2006) referred the issue of corporations and human
rights to a Special Representative of the Secretary-General, John Ruggie.38

The mandate, originally for two years, has since been extended to 2011,
making six years in total.39 The Special Representative thus took the baton
from the Sub-Commission in continuing the projects of clarifying corporate
obligations and developing enforcement methods, even though he took a
markedly different tack.

B Existing international obligations?
Ruggie’s initial report in 2006 was scathing of the UN Norms for their
contention that international human rights law already placed obligations on
corporations:

What the Norms have done, in fact, is to take existing State-based human rights
instruments and simply assert that many of their provisions are now binding on
corporations as well. But that assertion itself has little authoritative basis in inter-
national law – hard, soft or otherwise.40

However, by his 2008 report, Ruggie had come around to the prospect that
corporations had a duty to respect human rights in parallel with the state’s duty
to protect human rights within its jurisdiction.41 That position has been
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April 2005).

39 Human Rights Council, Mandate of the Special Representative of the
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endorsed by prominent business groups.42 The 2008 resolution of the Human
Rights Council that extended Ruggie’s mandate included a paragraph in its
preamble, ‘[e]mphasizing that transnational corporations and other business
enterprises have a responsibility to protect human rights’,43 treating that
proposition as accepted fact. There thus appears to be some coalescence
around the idea of an independent duty to respect human rights from quarters
that were recently sceptical of such a concept. However, neither Ruggie’s
2008 report nor any of the statements or resolutions endorsing his framework
elaborate on the legal source of the corporate duty to respect human rights or
its content and scope. Those issues are among the priorities nominated for the
next three years of the mandate.44

With both the UN Norms and the Special Representative embracing a
formula wherein the primary human rights duty remained with states, includ-
ing a duty to protect human rights within their respective jurisdictions in the
context of business activity, but with a concurrent duty on the part of corpo-
rations directly to respect human rights within their own operations, the key
point of difference came down to the scope of the business duty. The UN
Norms did not stop at a duty to respect human rights – essentially an obliga-
tion to refrain from doing harm to the realisation of human rights. Instead, the
Norms advocated an obligation ‘to promote, secure the fulfilment of, respect,
ensure respect of, and protect human rights recognized in international as well
as national law’, within the corporation’s sphere of activity and influence.45

A legal obligation – as opposed to a moral one – to devote resources
towards the positive improvement of human rights, which is implied by a duty
to promote or fulfil human rights, is difficult to justify on the part of a corpo-
ration. The different social role of a corporation or another private actor
compared with that of a state makes it inappropriate to have the same expec-
tations of state and non-state actors in terms of the realisation of human rights.
However, a duty to respect human rights within an enterprise’s everyday activ-
ities, not requiring any expansion in the enterprise’s role, is more difficult to
argue against.46
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The emerging consensus therefore seems to favour a direct duty on multi-
national enterprises – and possibly other non-state actors – to respect human
rights, which is complementary to the state’s primary obligation to respect,
protect and promote human rights within its territory and jurisdiction.
However, the legal source of such a duty has yet to be satisfactorily identified
and its practical scope is yet to be precisely defined.

Furthermore, even if there were a direct obligation of a universally agreed
character and scope upon multinational enterprises to respect human rights,
there is no existing avenue for such an obligation to be enforced. Among those
who do not accept that there is an existing obligation, there is considerable
agreement about the necessity for some mechanism for safeguarding human
rights in the context of transnational business beyond what currently exists.

C Concluding remarks on multinational enterprises
There is no doubt that corporations have the ability to cause violations of indi-
viduals’ human rights in the course of their business operations. Nor is there
any doubt that the state-based enforcement system, relying on states’ obliga-
tions to protect human rights within their jurisdictions, is inadequate to
prevent, monitor and punish such violations in the case of businesses that
operate on a truly international scale.

Private actors are clearly capable of bearing obligations under international
law. It may be that direct human rights obligations can already be implied
under international law, or it may be that action such as a new treaty is
required to make such obligations explicit and legally binding. Either way,
action is clearly required to provide an avenue for individuals to enforce their
rights and for an enterprise to be held accountable in situations where state-
based systems are inadequate. Exploration of enforcement options comprises
the third prong of the Special Representative’s ‘protect, respect and remedy’
framework outlined in his 2008 report.47 The challenge is now to build a
system for the protection of human rights in the context of transnational busi-
ness that transcends state borders as effectively as the business it seeks to
monitor.

6 Trade rules: the World Trade Organization
Criticisms of the WTO and its impact on human rights can generally be
grouped into three categories. First, some agreements negotiated and enforced
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by the WTO are alleged to form a barrier to the realisation of human rights,
perhaps worsening the situation or at least preventing it from improving. One
of the most prominent examples of this category of criticism is the effect of
the Agreement on Trade-Related Aspects of Intellectual Property Rights48 on
human rights related to access to essential medicines.

The second category of criticism focuses on the perceived failure of the
WTO to seize opportunities to contribute positively to the realisation of human
rights. Criticisms in this category invoke a sin of omission, pointing to appro-
priate measures that could have been taken to advance human rights. Often the
comparison is drawn with other interests that are secured and advanced in
various areas of international trade law, while human rights are not. The
general exceptions to the GATT and some of the other WTO agreements are
often criticised under this category.

The final category involves the way WTO instrumentalities interpret legal
provisions within the WTO system. There are a number of instances where an
agreement could be interpreted in a way that is conducive to human rights or
takes international human rights norms into account, but where a different
interpretation is ultimately preferred. Criticisms of this kind arise principally
in relation to the WTO dispute settlement mechanisms.

Each of these different categories of criticism will be briefly examined in
turn with a view to understanding the potential impact of WTO activity on
human rights and the changes that an approach consistent with human rights
principles might require.

A Trade agreements as a barrier to human rights: TRIPS and the 
right to health

When the WTO was formed at the conclusion of the Uruguay Round of trade
negotiations in 1994, all of the member states of the new organisation signed
up to a range of agreements annexed to the Marrakesh Agreement Establishing
the World Trade Organization.49 Most of those agreements, such as the GATT,
the General Agreement on Trade in Services50 and the Agreement on Technical
Barriers to Trade,51 were directed towards liberalising trade in goods and
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1C to the Marrakesh Agreement, below n 49 (‘TRIPS’).
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services, imposing strict limits on the types of regulatory barriers states can
impose on trade. TRIPS had the opposite objective: it mandated a regulatory
barrier in the form of member states’ recognition of intellectual property
rights, such as patents, thus prohibiting free trade in protected goods by
anyone other than the right-holder. TRIPS is therefore the result of a conscious
decision to subordinate the principle of unfettered free trade to the protection
of a particular interest, namely intellectual property rights.

The protection of intellectual property through measures such as patents,
which grant a monopoly to the patent holder for the exploitation of an inven-
tion for a specified period,52 in recognition of the research and development
that the inventor has invested and to encourage such innovation in the future,
is not in itself antithetical to human rights. Indeed, both the UDHR and the
ICESCR recognise the right of authors and inventors to ‘the protection of the
moral and material interests’ resulting from their works and inventions.53

Those interests are clearly balanced in human rights law by the right of ‘every-
one to enjoy the benefits of scientific progress and its applications’.54

The potential clash between human rights and the protection of intellectual
property arises when access to the protected product is essential for the reali-
sation of human rights. A stark example is the availability of patented drugs to
populations with epidemic disease and no capacity to pay monopoly-inflated
prices. The right to health includes an obligation on states to prevent, treat and
control diseases and to make medical treatment available,55 while the right to
life includes an obligation to take measures to prevent death through disease,
particularly epidemics.56 Those obligations have been held to include an
obligation to secure access to essential drugs.57 Monopoly protection of phar-
maceutical products in the form of patents makes them more expensive than
they would be if they faced competition from other producers, who would not
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need to recoup the research and development costs of the original inventor.
Accordingly, enforcing patent protection for essential medicines creates a
barrier for access to those medicines, particularly for people in poor countries
who cannot afford patent-inflated prices and whose governments cannot
afford to provide free or heavily subsidised medicines on a large scale. The
treatment of HIV/AIDS epidemics in poor regions, especially sub-Saharan
Africa, is a pertinent example. The realisation of the right to health is thus
inhibited by trade rules that mandate patent protection.

The solution to this dilemma included in TRIPS as it was originally drafted
was to allow compulsory licences. Governments were thereby entitled to grant
a licence to other suppliers to exploit the patent without the consent of the
patent holder,58 albeit with payment of royalties to the patent holder.59 A
number of conditions were imposed on compulsory licences under TRIPS,
including a requirement to negotiate with the patent holder in good faith before
a compulsory licence could be issued in the event that no agreement was
reached,60 and the stipulation that the compulsory licence be ‘predominantly
for the supply of the domestic market’.61 The barrier to access to essential
medicines posed by patent protection was thereby significantly reduced for
countries with a manufacturing base capable of supplying the domestic market,
provided that a generic manufacturer could be found and provided that there
existed sufficient political will to defy the wishes of the patent holder, which
was typically a large and financially powerful multinational pharmaceutical
corporation with significant leverage in the form of foreign investment.62

Compulsory licences under those conditions, however, were of benefit to
only a handful of developing countries. The countries with the greatest need
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for access to affordable medicines typically do not have the resources or infra-
structure for domestic manufacture of generic versions of patented drugs.63

Consequently, TRIPS was subjected to significant criticism for its effect on
access to essential medicines in the countries in most desperate need, espe-
cially in relation to HIV/AIDS, malaria and tuberculosis. So great was the crit-
icism that the Fourth Ministerial Conference of the WTO in Doha in 2001 took
the unprecedented step of addressing it in a separate Ministerial Declaration:
the Declaration on TRIPS and Public Health.64

While not using the nomenclature of human rights, the Doha TRIPS
Declaration directly addressed the potential clash between TRIPS and the real-
isation of the right to health, stating:

We agree that the TRIPS Agreement does not and should not prevent Members
from taking measures to protect public health. Accordingly, while reiterating our
commitment to the TRIPS Agreement, we affirm that the Agreement can and
should be interpreted and implemented in a manner supportive of WTO Members’
right to protect public health and, in particular, to promote access to medicines for
all. In this connection, we reaffirm the right of WTO Members to use, to the full,
the provisions in the TRIPS Agreement, which provide flexibility for this purpose.

The interpretation of international trade law to achieve legitimate non-trade
purposes, such as the realisation of the right to health, was thereby endorsed by
the Ministerial Conference of the WTO. However the problem of countries
unable to manufacture their own drugs – a problem created by the text of
TRIPS – could not be resolved with mere interpretation of existing ‘flexibility’.

In counterargument to those advocating wide exceptions to patent monop-
olies for essential medicines, pharmaceutical companies argued that patent
protection was positive for the right to health, because without the incentive of
patent monopolies, research and development expenditure could not be
recouped and new drugs would not be invented.65 At a minimum, the compa-
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Spennemann and Johanna von Braun, ‘From Paris to Doha: The World Trade
Organization Doha Declaration on the Agreement on Trade-Related Aspects of
Intellectual Property Rights and Public Health’ in P Roffe, G Tansey and D Vivas-
Eugui (eds) Negotiating Health. Intellectual Property and Access to Medicines
(Earthscan, London, 2005) 9; Sarah Joseph, ‘Pharmaceutical Corporations and Access
to Drugs: The “Fourth Wave” of Corporate Human Rights Scrutiny’ (2003) 25 Human
Rights Quarterly 425, 435.



nies insisted on maintaining patent monopolies in developed countries if poor
countries were to be permitted to import drugs manufactured under a compul-
sory licence. The maintenance of a two-tiered system, with monopoly protec-
tion in developed countries but cheap generic imports permitted for certain
least developed countries, would open the possibility of diversion of the cheap
generic drugs back to more lucrative developed markets, thereby undermining
both access to drugs in the poor country and patent protection in relation to the
developed country.

The various practical difficulties of such a scheme led to protracted nego-
tiation within the WTO.66 An interim decision was reached in 2003,67 with a
permanent amendment to the text of TRIPS currently awaiting acceptance by
the required number of WTO members.68 The agreed system includes several
onerous conditions, such as strict notification conditions, distinctive colour-
ing, shaping and packaging of the generic drugs to prevent surreptitious re-
exportation, as well as requiring royalty payments to the patent holder at the
exporting country’s end. Although lauded as a breakthrough at the time, the
scheme has had only one notification from a prospective importing country –
Rwanda – in its first four years of operation to September 2009.69

In practical terms, the WTO’s solution to the problem of access to essential
medicines has achieved very little in comparison with the magnitude of the
problem. However, the case is illustrative of three significant issues in relation
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66 For a detailed discussion of the negotiations and the various solutions posited,
see Adam McBeth, ‘When Nobody Comes to the Party: Why Have No States Used the
WTO Scheme for Compulsory Licensing of Essential Medicines?’ (2006) 3 New
Zealand Yearbook of International Law 69, Part IV.

67 Implementation of Para 6 of the Doha Declaration on the TRIPS Agreement
and Public Health, WTO Doc WT/L/540 (1 September 2003) (Decision of the General
Council).

68 Protocol Amending the TRIPS Agreement, annexed to Amendment of the
TRIPS Agreement, WTO Doc WT/L/641 (8 December 2005) (Decision of the General
Council). The protocol inserts a new Article 31 bis and adds an annex to TRIPS
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on the implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and Public Health, WTO Doc IP/N/9/RWA/1 (19 July 2007). Canada has
made a notification as a prospective manufacturer and exporter to match Rwanda’s
notification: WTO Doc IP/N/CAN/1 (5 October 2007). The notifications involved a
three-drug cocktail for combating HIV/AIDS known as TriAvir.



to the interaction of human rights and economic globalisation. First, it proves
that international trade rules can impede the realisation of human rights in a
concrete way. Secondly, even though the amendments implemented to date
have had little practical effect, the case is evidence that trade rules can be
modified, both in their legal interpretation and by amending the text of the
instruments themselves, to achieve an outcome that is more consistent with
human rights.70 In this case, proof of an insurmountable barrier posed by
TRIPS was accompanied by enormous social and political pressure to achieve
change. To be sure, the changes were fairly minimal and significant practical
hurdles were left intact. Nevertheless, this case demonstrates that legal change
is possible. Finally, this case is evidence of the limited impact that formal legal
tinkering can have on entrenched social problems. In the absence of financial
incentives for generic manufacturers and political will from exporting and
importing governments, removing the legal prohibition has not been sufficient
to facilitate action.71

B Failure to protect human rights: import restrictions and the 
‘general exceptions’

The principal objective of trade liberalisation under the GATT, and later under
the WTO, has been to ensure transparency of barriers to trade by expressing
such barriers as tariffs, to reduce the level of such tariffs over time, and to
abolish all other impediments to free trade. Accordingly, WTO member states
are prima facie prohibited from imposing any measures, other than tariffs
within the agreed parameters, on foreign goods that would impede their impor-
tation or discriminate against goods from a particular country.72 That general
prohibition covers domestic rules including tax treatment, quotas, content
requirements, product standards and anything else that affects the treatment of
goods within an economy.
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70 Another example of such an outcome is the waiver of GATT rules granted by
the General Council in 2003 to permit states to take measures to curtail the trade in
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on Face’, The Ottawa Citizen (Ottawa), 14 August 2006.
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tries, while the National Treatment principle, expressed in Article III GATT, prohibits
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A number of specific exceptions to that general position are enunciated in
the GATT, recognising that state regulation to achieve a legitimate domestic
policy goal will sometimes necessarily impact trade. These include exceptions
that have some potential relevance for human rights policies, including
measures necessary to protect public morals73 and measures necessary to
protect human, animal or plant life or health.74 Most of the exceptions to the
non-discrimination principles, however, relate to sensitive economic interests
and have no obvious application in a human rights context.

The criticism of this aspect of trade law from a human rights perspective is
not that the rules cause active human rights infringements, but rather that posi-
tive measures to protect human rights are not permitted if they would impact
upon trade. A domestic law that sought to ban goods made with slave labour
or child labour, for example, would almost certainly violate WTO rules. Such
a law would discriminate between physically identical products according to
the manner in which they were produced, rather than the inherent characteris-
tics of the products themselves. A country that was affected by such a ban
would be able to challenge it as unjustifiable discrimination. As none of the
exceptions cover labour rights, at least under the interpretation currently
prevailing, the human rights interest would be subordinated to the principle of
non-discrimination in trade.75

It should be noted that this scenario is not a direct clash between states’
human rights obligations and their trade obligations, since it cannot be said
that states currently have an obligation to take measures to prevent human
rights violations or improve labour standards outside their own territory or
jurisdiction. While states are not obliged to take such proactive measures,76

the fact that they are prohibited from doing so is problematic, particularly
insofar as a state’s aim is not to be complicit in human rights abuses by import-
ing products made under those conditions. Under the prevailing interpretation,
therefore, states are not necessarily prevented from fulfilling their obligations
under international human rights law in this respect, but they could be
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73 Article XX(a) GATT.
74 Article XX(b) GATT.
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Shrimp, it appears that measures that discriminate between products on the basis of
their process and production methods, rather than their physical or functional charac-
teristics, in order to achieve a policy goal permitted in the general exceptions, will be
acceptable provided that the measure does not constitute arbitrary or unjustifiable
discrimination.

76 However, see Chapter 3 of this volume for a discussion of the prospect for
states to be held to extraterritorial human rights obligations.



prevented from taking non-mandatory measures for the international protec-
tion of human rights.

Measures designed to protect the human rights of a country’s own people
are a different story. Bans on harmful products to protect the life and health of
consumers – which are of course human rights issues, even though they are
rarely labelled as such – are quite common. Some of these have been chal-
lenged as inconsistent with WTO rules, such as bans by the European Union
on products containing asbestos77 and on meat produced with the use of
growth hormones78 and its moratorium on genetically modified organisms.79

While the asbestos ban was held to be a reasonable measure to protect human
life and health, the bans on meat hormones and genetically modified organ-
isms were held to violate WTO law, largely because of an absence of conclu-
sive scientific evidence showing that the measures were necessary.

In cases such as these, the WTO rules and their prevailing interpretation
operate to impose limits on measures a state may take to protect human life
and health within its own borders by banning or limiting the import of harm-
ful and potentially harmful products. The more serious threat that such an
approach poses to human rights is one of perception rather than a direct legal
clash. As long as there is a perception that WTO rules might be invoked to
challenge measures taken to improve the realisation of human rights, the
financial and diplomatic cost involved in such a dispute acts as a disincentive
for states to take bold human rights measures that might have a trade impact.
Where human rights and trade priorities are inconsistent, the current percep-
tion is that the human rights priorities will often be the ones to yield.

C Interpretation: dispute settlement
The manner in which WTO dispute settlement organs – the dispute panels and
the Appellate Body – interpret and apply WTO law and broader international
law has also been the subject of criticism from a human rights perspective.

It was noted in the previous section that exceptions to general trade rules,
such as the exception for the protection of human life or health, tend to be
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77 European Communities – Measures Affecting Asbestos and Asbestos-
Containing Products, WTO Doc WT/DS135/AB/R (5 April 2001) (Report of the
Appellate Body).

78 European Communities – Measures Concerning Meat and Meat Products
(Hormones), WTO Doc WT/DS48/AB/R (13 February 1998) (Report of the Appellate
Body).

79 European Communities – Measures Affecting the Approval and Marketing of
Biotech Products, WT/DS291/R, WT/DS292/R and WT/DS293/R (29 September
2006) (Report of the Panel).



fairly restrictively applied within the WTO system. The members of WTO
panels and the Appellate Body are trade and economic experts; they are not
experts in human rights (or the environment for that matter), nor should they
be. However, conscious of the fact that WTO agreements form part of the
body of public international law and should be interpreted in a manner consis-
tent with other international obligations, including human rights obligations,
the neglect of human rights issues in WTO jurisprudence to date is troubling.

There is clear scope for human rights law to be invoked in relation to
exceptions for the protection of human life and health, given their obvious
overlap with the rights to life and health. However, no state has yet framed a
WTO argument in those terms. Howse has suggested that the exception allow-
ing measures to protect public morals could be used as a more encompassing
human rights provision. He has argued:

In the modern world, the very idea of public morality has become inseparable from
the concern for human personhood, dignity, and capacity reflected in fundamental
rights. A conception of public morals or morality that excluded notions of funda-
mental rights would simply be contrary to the ordinary contemporary meaning of
the concept.80

According to Howse, any measure taken by a state for the genuine protection
or promotion of human rights, and thus the protection of human dignity, is
necessarily a measure to protect public morals which is a legitimate exception
to the trade rules prohibiting discrimination. Indeed, Howse argues that the
vast body of international human rights law could provide transparent para-
meters for a public morals exception that is otherwise extremely broad and
nebulous.81 The public morals exception, however, has only once been
invoked in a WTO dispute, and that case made no connection to international
human rights law.82

Therein lies the problem. The links between human rights standards and
trade rules identified by academic commentators are worth little if states are
not prepared to raise them in the context of a WTO dispute, and even less if
states are scared off implementing human rights measures in the first place for
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fear of violating WTO rules. The major obstacle to greater complementarity of
human rights and trade law is therefore the attitude of governments rather than
the content of the law itself.

If the wishes of human rights advocates were to be granted and the WTO
bodies began to interpret trade law by reference to international human rights
law, a further potential problem would emerge in that human rights law could
be adjudicated upon by trade experts. It is no more desirable for trade experts
to determine the development of human rights jurisprudence than it would be
for human rights experts to rule on the technicalities of trade law, the law of
the sea or any other aspect of international law. The WTO dispute bodies have
the capacity to seek expert opinions and advice from any source they deem
appropriate.83 The various human rights treaty monitoring bodies, the Office
of the High Commissioner for Human Rights and the ILO are among the obvi-
ous candidates for such a request on a human rights issue, although no such
opinion has ever been sought, primarily because a WTO dispute has yet to be
framed with reference to human rights law, in contrast to a willingness to
incorporate international environmental law.84 The WTO should not become
a de facto forum for the enforcement of human rights law, but at the same time
its enforcement of trade law should not be allowed to be an impediment to the
implementation of human rights. States should be prepared to invoke human
rights arguments and WTO bodies should be prepared to take those arguments
into account, with guidance from appropriate expert bodies, in recognition of
the holistic nature of international law and the coexistence of the two sub-
fields within the same system.

7 Conclusion
There is widespread agreement that an international human rights system that
places obligations solely on states is inadequate to protect human rights in the
course of international economic activity. At the more conservative end of the
spectrum, Ruggie identifies an absence of supervision and enforcement, which
he refers to as ‘governance gaps’:

The root cause of the business and human rights predicament today lies in the
governance gaps created by globalization – between the scope and impact of
economic forces and actors, and the capacity of societies to manage their adverse
consequences. These governance gaps provide the permissive environment for
wrongful acts by companies of all kinds without adequate sanctioning or reparation.
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83 Understanding on the Rules and Procedures Governing the Settlement of
Disputes, Annex 2 to the Marrakesh Agreement, above n 49.

84 See, for example, United States – Shrimp.



How to narrow and ultimately bridge the gaps in relation to human rights is our
fundamental challenge.85

At the other end of the spectrum, Pogge regards the entire international
economic system, including the institutions and actors considered in this chap-
ter, to be moribund in terms of its failure to protect human rights and its toler-
ance and perpetuation of poverty and suffering:

Given that the present global institutional order is foreseeably associated with such
massive incidence of poverty, its (uncompensated) imposition manifests an ongo-
ing human rights violation – arguably the largest such violation ever committed in
human history . . . The continuing imposition of this global order, essentially
unmodified, constitutes a massive violation of the human right to basic necessities
– a violation for which the governments and electorates of the more powerful coun-
tries bear primary responsibility.86

Whichever stance one takes in terms of the magnitude of the problem and
the extent to which the existing order can accommodate satisfactory reform,
the inescapable conclusion is that there is a fundamental mismatch between a
system of international human rights law that looks only to states for enforce-
ment and accountability and the reality of international economic activity,
which is largely conducted at a supra-national level. Whether the actions in
question are the result of collective state action, as in the formulation of trade
rules in the WTO, institutional action, as in the actions of international finan-
cial institutions or the jurisprudence of the WTO’s judicial organs, or the
actions of private actors such as multinational enterprises, they are clearly
outside the theoretical responsibility and practical capacity of any one state.
Globalisation in the economic arena has outpaced international human rights
law, which remains wedded to state-based lines of accountability.

The two examples of economic globalisation focused on in this chapter –
multinational enterprises and the WTO – illustrate two very different areas
where significant systemic obstacles to the realisation of human rights have
been identified and where some change to accommodate human rights is
beginning to take place, albeit at a glacial pace. This chapter has considered
interpretations of existing law that would oblige economic institutions to take
human rights into account, as well as proposals for the imposition of direct
obligations on actors such as multinational enterprises. It has demonstrated
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that possible avenues exist for the application of human rights standards in the
course of international economic activity, recognising the holistic nature of
international law, of which human rights law is an integral part.

However, the theoretical possibility for international economic actors
having regard to human rights standards is meaningless if not implemented in
practice. For multinational enterprises, that means recognition by states that
such enterprises do or should have human rights duties, as well as the creation
of practical mechanisms to implement and enforce those duties. For the WTO,
it means consciousness on the part of member states and WTO organs of the
impact that particular trade rules can have on human rights and a willingness
of states to persevere with positive human rights measures rather than bowing
to a restrictive interpretation of trade rules. For other international economic
actors not examined in this chapter, the necessary steps for practical imple-
mentation will differ, but the principles remain the same: reliance on a state-
based system for the protection of human rights is inadequate in the context of
economic globalisation, but, in order for human rights standards to be applied
to other entities, states and the entities themselves must take those responsi-
bilities seriously and integrate them into the everyday work of the economic
entities in question.
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7. Human rights and development
Stephen P Marks

1 The relationship between human rights and development in 
international law

The international law of human rights and the international law of develop-
ment are fairly circumscribed, as other chapters in this work clearly point out.
International norms and institutions govern each of these fields, although with
overlapping domains and ambiguous conceptual linkages. Human rights law
draws upon and has its own standards relating to such issues as protection of
refugees, victims of armed conflict, workers, children, and the like, and there-
fore covers a wide range of situations in which the human person is in need of
the protection of the law from harm and abuse, as part of a broader endeavour
to promote human welfare.1

The law of development is less well defined but includes such topics as
international finance, aid, trade, investments, anti-corruption, and lending. The
treaties and other standard-setting instruments considered part of international
development law in one way or another contribute to national and international
efforts to protect vested interests, while often introducing a discourse about
raising the populations of developing countries out of poverty and establishing
a rules-based international political economy conducive to human welfare.2

How should these two strategies of human welfare be distinguished?
Reduced to their most basic purposes, international human rights law
promotes the flourishing of the human person while international development
law promotes wealth creation and growth. Some approaches to development –
often called ‘classical’ or ‘neoliberal’ and preceded by the word ‘ economic’
– treat wealth creation as an end in itself, whereas others, usually using the
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language of ‘human development’, consider wealth creation as a means to
improving human welfare or well-being. Growth-based models of development
are those that consider development as the increase of goods and services for
consumers, of infrastructure, social capital and industry for productive capac-
ity, of market efficiency for maximising utility, and of trade and investment for
comparative advantages in the global economy. The welfare models refer to
approaches to development that focus on the human person as the end rather
than a means of development, on sustainability in order to meet the needs of
future as well as present generations, and on expanding choices through
increased capabilities. The welfare model corresponds to a large extent with the
concept of ‘human development’, defined by the United Nations Development
Programme (‘UNDP’) in its Human Development Report as ‘creating an envi-
ronment in which people can develop their full potential and lead productive,
creative lives in accord with their needs and interests’.3

This chapter focuses on the legal dimensions of the relationship between
international human rights law, on the one hand, and both of these approaches
to development, on the other. I will define the scope of human rights in devel-
opment as a sub-branch of international human rights law dealing with the
legal norms and processes through which internationally recognised human
rights are applied in the context of national and international policies,
programmes and projects relating to economic and social development.

The application of human rights in development is based on the general
proposition that the theory and practice of development may be enriched by
the introduction of normative dimensions of a human rights framework and
that development and human rights are mutually reinforcing strategies for the
improvement of human well-being. However, there remains considerable
uncertainty regarding the content and practical value of human rights in devel-
opment practice and the mutually reinforcing character is highly contested.

There are several approaches to human rights in development, ranging from
the basic concern for specific duties under human rights treaties within
specific sectors of development (such as health or education) to more system-
atic efforts to link human rights norms to the entire process of development,
through the concept, identified in the early 1970s, of the ‘right to develop-
ment’ and subsequently further elucidated in both non-binding and binding
legal instruments. Although I will begin with the right to development, the
topic is broader and is best identified as ‘human rights in development’, a
terminology adopted by the Office of the High Commissioner for Human
Rights. The meaningful application of human rights concepts to the process of
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development requires linking the essentially legal and political approach of the
former to the essentially economic and social context of the latter.

This chapter will examine successively the legal basis of the right to devel-
opment, human rights law as applied to aid and poverty reduction strategies,
and the tensions between human rights law and the legal regimes of interna-
tional trade and investment. In other words, we begin with the full integration
of human rights into development through the claim that development itself is
a human right, then examine the emerging law and practice of the phased
introduction of human rights means and methods into development practice,
and end with the claim that human rights and development are separate
spheres that intersect only in minor ways.

2 The legal basis of the right to development
The right to development has been defined in the 1986 Declaration on the
Right to Development4 and in the writings of many scholars, including the UN
Independent Expert on the Right to Development. Briefly expressed, it is a
right to a process as well as to progressive outcomes aiming at the full realisa-
tion of all human rights in the context of equitable growth and ‘sustained action
. . . to promote more rapid development . . . [and] effective international coop-
eration . . . in providing [developing] countries with appropriate means and
facilities to foster their comprehensive development’, in the words of the DRD.

The right to development and human rights in development are related in
the sense that the implementation of the right to development requires that
governments and development partners apply human rights in their develop-
ment policies and practices in an integrated way, along with the other require-
ments stipulated in or implied by the DRD. Thus the right to development
includes but is not coterminous with a human rights approach to development
insofar as this approach – to be discussed in the next section – may be applied
in a single sector of the economy or in a localised development project,
whereas the right to development calls for human rights to be systematically
integrated into all sectors of development in the context of international efforts
to facilitate such development.

The greatest challenge of any definition of the right to development or of a
human rights approach to development is to make it operational in practice.
Describing the component elements of the right to development does not spec-
ify the steps required to implement it. At the current stage of experience with
the right to development, this right cannot be implemented with the same rigour
as other human right norms, nor can appropriate measures of accountability and
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remedial action be put in place to respond to instances of failure to implement
this right. However, it can be reasonably argued that taking this right seriously
means that states, civil society and international institutions should treat it with
a sufficient degree of rigour by identifying and applying appropriate measures
of accountability. Otherwise, the right to development will remain primarily
rhetorical.

A Legal status of the right to development
Governments have taken widely varying positions regarding the legal status of
the right to development, ranging from the outright rejection of the claim that
it is a human right at all to the position that it is a core right that should be
legally binding and central to all efforts to promote and protect human rights.
The intermediate view considers the right to development to be grounded in
international law but the extent to which it constrains states legally is in the
process of evolution. Indeed, official statements of governments since the
mid-1970s, especially in their support for the DRD and for the right to devel-
opment in the 1993 Declaration of the Vienna Conference on Human Rights,5

and other resolutions of the General Assembly and summits, attach legal
significance to this human right. The DRD, like other declarations adopted by
the General Assembly, creates an enhanced expectation that governments will
move from political commitment to legal obligations. The DRD, therefore, is
a legitimate reference by which to hold governments at least politically
accountable as an international norm crystallises into law.

The political support for this transformation has been reiterated at several
UN summits, which tend to make one allusion to the right to development,
often as a reluctant political compromise, and then deal with the key issues of
the event without any further reference to the right to development. For exam-
ple, world leaders agreed in September 2000 at the United Nations Millennium
Summit on a set of goals and targets for combating poverty, hunger, disease,
illiteracy, environmental degradation, and discrimination against women,
which eventually became the Millennium Development Goals (‘MDGs’). The
Summit Declaration included the commitment ‘to making the right to devel-
opment a reality for everyone and to freeing the entire human race from want’
but made no further mention of it.6

The Human Development Report 2003 of the UNDP, which was devoted to
the MDGs, affirmed that the MDGs contribute to the right to development.7 In
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particular, the report not only affirmed that ‘achieving the Goals will advance
human rights’8 but also recognised ‘that the targets expressed in the Goals are
not just development aspirations but also claimable rights’.9 The analysis uses
the language of obligations:

Viewing the Goals in this way means that taking action to achieve them is an oblig-
ation, not a form of charity. This approach creates a framework for holding various
actors accountable, including governments, citizens, corporations, and interna-
tional organizations. Human rights carry counterpart obligations on the part of
others – not just to refrain from violating them, but also to protect and promote their
realization.10

Finally, the report affirms that ‘[t]he Millennium Development Goals more
explicitly define what all countries agree can be demanded – benchmarks
against which such commitments must be measured’.11

It is understandable that the political climate in which the right to develop-
ment emerged continues to place this right more in the realm of rhetoric than
as the normative basis for setting priorities and for allocating resources.
Taking the right to development seriously requires that development partners
put in place bilateral facilities or country-specific arrangements.12 Such
arrangements offer an alternative to human rights conditionality in that they
institutionalise the responsibility of developing countries to fulfil the obliga-
tions which they have freely accepted to apply human rights-consistent devel-
opment policies. Equally important is the responsibility of donor countries and
institutions to support the right to development through international co-
operation, including debt relief, better conditions of trade and increased devel-
opment assistance. The appeal of the right to development lies in its perceived
potential for transforming international economic relations, especially
between the developed and developing countries, on the basis of equity, part-
nership and shared responsibilities rather than creating confrontation. A moral
commitment to such goals is easier to achieve than a legal commitment.
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B Legal commitment to the right to development
To the extent that the human right to development reaffirms rights that are
already contained in legally binding instruments, such as the two international
Covenants on human rights,13 it builds on and integrates binding norms. Taken
as a composite right, the right to development involves ‘perfect obligations’ of
its component rights and, therefore, the duty-bearers may be identified and
claims of non-conforming action may be legally adjudicated.

However, to the extent that the right to development establishes the oblig-
ation to integrate those components into a coherent development policy, it
corresponds more to the notion of ‘imperfect obligation’, the realisation of
which requires complex sets of actions and allocation of resources to develop
and apply indeterminate policies at national and international levels.
Governments have a moral obligation to establish such policies to ensure that
development is advanced in a way that systematically integrates the five prin-
ciples of equity, non-discrimination, participation, transparency and account-
ability. In this sense, it is an aspirational right to which governments may be
politically committed but for which there are not yet legal remedies. The
imperfect obligation to realise the right to development should be progres-
sively translated into more specific obligations if the political posturing that
has so far characterised this right can be replaced by specific policies and
programmes with measurable outcomes. The current role of the Open-Ended
Working Group on the Right to Development and its high-level task force
offer an opportunity to move in that direction.14

While the political discourse shows divergent approaches to the duties
implied by the DRD, the legal basis for asserting that states do have such
obligations derives not from the legal nature of the DRD, which is a resolution
expressing views of member states in an instrument that did not purport to
create legally binding rights and obligations, but rather, on the legal obligation
to act jointly and separately for the realisation of human rights and ‘economic
and social progress and development’, as stipulated in the Charter of the
United Nations at Articles 55 and 56. For the states parties to the ICESCR, the
core legal argument is contained in Article 2 of that treaty. It is in the logic of
the right to development that the full realisation of ‘all rights’ cannot be
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13 International Covenant on Economic, Social and Cultural Rights, opened for
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index.htm at 14 January 2009.



successful if pursued piecemeal, but can only be achieved through a policy
that is deliberately designed to achieve all the rights, progressively and in
accordance with available resources. In that sense, the ICESCR creates legal
obligations to do essentially what the right to development calls for. These are
the legal obligations of each of the 160 states parties (as of October 2009) not
only to alter its internal policy but also to act through international co-
operation toward the same end. Specifically, the duty, in Article 2(1) ICESCR,
‘to take steps, individually and through international assistance and co-
operation’ provides a legal basis for the reciprocal obligations mentioned
above. The putative extension of this duty to co-operate with the right to
development is expressed in Article 4(2) DRD: ‘[a]s a complement to the
efforts of developing countries [to promote more rapid development], effec-
tive international co-operation is essential in providing these countries with
appropriate means and facilities to foster their comprehensive development.’

The obligation to co-operate as a legal obligation can have a restrictive and
an extensive interpretation. According to the restrictive interpretation, an
affluent state could argue that its legal obligation to engage in ‘effective inter-
national co-operation’ in the realisation of the right to development is fulfilled
by three elements of its foreign policy. The first is its policy of foreign aid; the
second is its participation in development institutions like the UNDP and the
Organisation for Economic Co-operation and Development (‘OECD’), as well
as in international financial institutions, like the World Bank and the regional
development banks; and the third is its role in deliberations about development
issues at the General Assembly, the Economic and Social Council
(‘ECOSOC’), and international conferences and summits. Beyond that general
involvement in the process of international co-operation, according to this
restrictive interpretation, it has no other legal (or moral) obligations. Thus,
under the restrictive interpretation, a country that provides aid at any level,
even far below the 0.7 per cent of GDP target prescribed in the MDGs; that
participates in development institutions, even without doing much to promote
innovative development policies; and that joins in deliberations on develop-
ment at the UN, regardless of how it votes, would have no further obligations
under the right to development. It has ‘co-operated’ in development and could
argue that the reference to be ‘effective’ in Article 4 (2) DRD is too vague to
require more. This narrow approach does not give sufficient attention to the
politically significant pronouncements of high-level conferences and the
legally significant interpretations of expert bodies, which suggest a more
extensive interpretation.

Such an extensive interpretation of the legal obligation to co-operate in
development would add substance to the vague obligation to co-operate
through the incorporation by reference of the most significant documents
relating to the specifics of co-operation. According to this interpretation, the
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content of the obligation to co-operate would be provided by such documents
as the General Comments drafted by the human rights treaty bodies, the decla-
rations and programmes of action of the international conferences and
summits, resolutions that purport to contribute to the progressive development
of international law, and opinions expressed by leading experts and institu-
tions. The declarations and programmes of action of international conferences
and summits are not directly linked to a binding legal instrument in the way
the General Comments are. Such declarations, and the General Assembly
resolutions that endorse them, do nevertheless provide a considerable degree
of guidance as to the specifics of the general legal obligation of international
co-operation contained in the Charter of the United Nations and the ICESCR.
Thus, a broader interpretation extends the responsibility of countries and other
entities – including non-state actors – to the creation, in the words of Article
3(1) DRD, ‘of national and international conditions favourable to the realiza-
tion of the right to development’ and, therefore, to structural transformation of
the international political economy. The commitment of the international
community to meeting the MDGs and the recent assessments of the human
rights dimensions of the MDGs may be invoked in this context, notwithstand-
ing the low probability that all the MDG targets will be reached by 2015.

The process of globalisation and the trend favouring free markets and free
trade is rightfully seen by many as exacerbating the disparities and injustices
of unequal development and weakening human rights protections. It is equally
true that free movement of ideas, peoples, goods, images, technology, capital
and labour offers enormous opportunities for the equitable growth and poverty
alleviation that are essential to the realisation of the right to development. The
predatory trends and negative impact of globalisation should be seen as the
result of the failure of states to create ‘national and international conditions
favourable to the realization of the right to development’ and ‘to formulate
appropriate national development policies’, as required by Article 2(3) DRD.
Thus, the right to development perspective offers a normative toolkit for
assessing processes of globalisation through the lenses and principles of inter-
national distributive justice.

This duty, expressed in the non-binding DRD, is reinforced by the legally
binding obligation on member states of the United Nations to act jointly and
separately for the realisation of human rights and for states parties to the
ICESCR to contribute through international co-operation to the realisation of
economic, social and cultural rights, including through foreign aid, and to
reflect this concern in their voice and vote in international financial institu-
tions and development agencies. Although the same obligation of international
co-operation is not present in the ICCPR, the preambles of both Covenants
refer to the need to create ‘conditions . . . whereby everyone may enjoy his
civil and political rights, as well as his economic, social and cultural rights’
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and the Universal Declaration of Human Rights15 refers, in Article 28, to the
right to a social and international order in which all rights can be fully realised.
These universally accepted standards reinforce the idea of an obligation to co-
operate internationally for the realisation of the right to development. The
reference in Article 3(1) DRD to responsibility of states for the creation of
‘international conditions favourable to the realization of the right to develop-
ment’ applies primarily to affluent countries, which have ‘the duty to take
steps, individually and collectively, to formulate international development
policies with a view to facilitating the full realization of the right to develop-
ment’. Accordingly, donor countries – acting through their development
programmes or through the international institutions to which they belong –
have a duty to facilitate the efforts of developing countries to advance the right
to development by relaxing constraints on productive resources, and by
supporting institutional development.

Another relevant interpretative document is the Maastricht Guidelines,16

which include the following regarding the obligations of states parties to the
ICESCR:

The obligations of States to protect economic, social, and cultural rights extend also
to their participation in international organizations, where they act collectively. It is
particularly important for States to use their influence to ensure that violations do
not result from the programmes and policies of the organizations of which they are
members.17

The ICESCR, accordingly, requires that states act in international agencies and
lending institutions, as well as during Security Council consideration of sanc-
tions, in a way that does not cause economic, social or cultural rights to suffer
in any other country. It is, therefore, possible to speak of ‘obligations’, even of
legal obligations, falling on those states that have ratified the ICESCR. These
obligations do not fall only on developed countries but also apply to develop-
ing countries, which have a legal obligation to pursue development policies
based on meaningful participation, equitable sharing, and full realisation of
human rights, all of which are explicitly contained in the DRD. Thus the DRD
articulates in terms acceptable to virtually every country a set of obligations
that derive their legal force from existing treaty obligations. Whether this
particular articulation of duties, including international co-operation aimed at
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the full realisation of the DRD, will acquire a legally binding character through
a new treaty or the emergence of a customary norm is uncertain.

In 2004, the UN Commission on Human Rights established a high-level
task force on the implementation of the right to development, within the
framework of the Working Group on the Right to Development (which had
been established in 1998), and gave it a mandate at its first session to consider
‘obstacles and challenges to the implementation of the MDGs in relation to the
right to development’ and to identify specifically social impact assessments
and best practices in the implementation of the right to development.18 At its
second session, in 2005, the mandate of the task force was ‘to consider
Millennium Development Goal 8, on global partnership for development, and
to suggest criteria for its periodic evaluation with the aim of improving the
effectiveness of global partnerships with regard to the realization of the right
to development’. The task force completed this mandate at its November 2005
session and its report19 was approved by the Working Group by consensus in
February 2006.20 The task force’s mandate has focused since then on apply-
ing the 15 criteria it developed to selected partnerships ‘with a view to opera-
tionalizing and progressively developing these criteria, and thus contributing
to mainstreaming the right to development in the policies and operational
activities of relevant actors at the national, regional and international levels,
including multilateral financial, trade, and development institutions’.21
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18 Commission on Human Rights resolution 2004/7 of 13 April 2004, approved
by the Economic and Social Council in its decision 2004/249. See also Report of the
High-Level Task Force on the Implementation of the Right to Development (Geneva,
13–17 December 2004), UN Doc E/CN.4/2005/WG.18/2 (24 January 2005) [3]. The
first session was extensively analysed by Margot E Salomon, ‘Towards a Just
Institutional Order: A Commentary on the First Session of the UN Task Force on the
Right to Development’ (2003) 23 Netherlands Quarterly of Human Rights 409.

19 Report of the High-Level Task Force on the Implementation of the Right to
Development on Its Second Meeting (Geneva, 14–18 November 2005), UN Doc
E/CN.4/2005/WG.18/TF/3 (8 December 2005).

20 Report of the Working Group on the Right to Development on Its Seventh Session
(Geneva, 9–13 January 2006), UN Doc E/CN.4/2006/26 (22 February 2006) [35].

21 Ibid [77]. See also OHCHR, Report of the High-level Task Force on the
Implementation of the Right to Development on its First Meeting, UN Doc
E/CN.4/2005/WG.18/2 (24 Jan. 2005); OHCHR, Report of the High-level Task Force
on the Implementation of the Right to Development on its Second Meeting, UN Doc
E/CN.4/2005/WG.18/TF/3 (8 Dec. 2005); OHCHR, Report of the High-level Task
Force on the Implementation of the Right to Development on its Third Meeting, UN
Doc A/HRC/4/WG.2/TF/2 (13 Feb. 2007); OHCHR, Report of the High-level Task
Force on the Implementation of the Right to Development on its Fourth Session, UN
Doc. A/HRC/8/WG.2/TF/2 (31 Jan. 2008); OHCHR, Report of the High-level Task
Force on the Implementation of the Right to Development on its Fifth Session (Geneva,
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C Toward a convention on the right to development?
The general trend in international human rights law-making has been from
study to declaration to convention to optional protocol with a complaint proce-
dure. In the case of the right to development, the path-breaking study by the
UN Division of Human Rights of 1979 provided the first stage;22 the DRD
provided the second in 1986. The Non-Aligned Movement (‘NAM’) countries
have pushed for a convention, especially in resolutions adopted at the summit
level of the heads of state, for example in Havana in September 2006.23

In spite of this strong political support for a convention from NAM, a
convention would not create obligations either for institutions essential to the
realisation of the right to development, such as the World Trade Organization
(‘WTO’), the World Bank, the International Monetary Fund (‘IMF’) or the
OECD, or for the equally important private sector. It is unlikely that donor
countries would support a convention since there are other vehicles of inter-
national law for the cancellation of bilateral debt, or more favourable terms of
trade, or enhanced aid. It is difficult to conceive of an international convention
on the right to development containing the full range of obligations implied by
this right; a comprehensive convention seems unlikely and would have to be
quite unwieldy. Existing negotiating frameworks, such as those in the OECD,
the WTO, the international financial institutions, the International Labour
Organization (‘ILO’), the UN Conference on Trade and Development
(‘UNCTAD’) and others are more likely to appeal to the broad range of states
involved than a new politically motivated convention.

However, the Human Rights Council has agreed to have the Working Group
use the RTD criteria being developed by the high-level taskforce to elaborate ‘a
comprehensive and coherent set of standards for the implementation of the right
to development’, which could take the form of ‘guidelines on the implementa-
tion of the right to development, and evolve into a basis for consideration of an
international legal standard of a binding nature, through a collaborative process
of engagement.’24 In addition, legal scholars have examined the pros and cons
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of a convention and proposed numerous alternative approaches to using binding
obligations under international law to advance the right to development.25

3 Human rights law as applied to aid and poverty reduction strategies
The second dimension of the intersection of human rights and development in
international law is the idea of ‘human rights in development’ – or the ‘human
rights-based approach to development’, by which is meant the application of
legal obligations and other commitments concerning human rights that states
have accepted to their development policies and practices. The recent trend of
governments and international institutions to develop, clarify and apply their
own definitions and policies in this area represents a new and promising trend
in development discourse, leading in some cases to new models for develop-
ment interventions and programmes by national and international actors. As
discussed in the previous section, the right to development requires better
conditions for development and systematic integration of human rights into
development policy at the national and international levels. This section deals
with a less burdensome and therefore less controversial interpretation of the
place and function of human rights in development, namely, development poli-
cies and practices that selectively imbed a human rights dimension. The most
salient of these are: (a) adaptation of national policies and practices in co-oper-
ation with the UN system and bilateral donors, (b) poverty reduction strategies,
and (c) the MDGs.

A Obligations of states regarding their national policies and practices in
co-operation with the UN system and bilateral donors

The primary responsibility for the realisation of human rights and develop-
ment rests with the state, although other states and civil society are also instru-
mental in achieving national goals in relation to both. The state is legally
bound by its international human rights obligations and politically bound by
its commitment to internationally agreed development goals (‘IADGs’),
including the MDGs, adopted at the global summits and conferences. The
cumulative effect is that the state has an obligation to impose duties in the
context of development on its agents to respect human rights in the develop-
ment process, to protect people from violations of these rights by third parties
(non-state actors, including business enterprises), and to take steps to promote,
facilitate and provide for human rights to the limits of its capacity, including
by drawing on external support and assistance.
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Therefore, the essence of human rights in development is to draw on the
combined IADGs and human rights treaty obligations and to devise coherent
and integrated policies and practices. Perhaps the most frequently used term to
link human rights and development policy has been the so-called ‘rights-
based’ approach to development, affirming that development should be
pursued in a ‘human rights way’ or that human rights must ‘be integrated into
sustainable human development’. The ‘rights way to development’ is the
shorthand expression for ‘the human rights approach to development assis-
tance’, as articulated in the mid-1990s by André Frankovits of the Human
Rights Council of Australia.26 The essential definition of this approach is:

[T]hat a body of international human rights law is the only agreed international
framework which offers a coherent body of principles and practical meaning for
development cooperation, [which] provides a comprehensive guide for appropriate
official development assistance, for the manner in which it should be delivered, for
the priorities that it should address, for the obligations of both donor and recipient
governments and for the way that official development assistance is evaluated.27

The Office of the High Commissioner for Human Rights uses the expression
‘rights-based approach to development’, which it defines as the integration of
‘the norms, standards and principles of the international human rights system
into the plans, policies and processes of development’.28 Such an approach
incorporates into development the express linkage to rights, accountability,
empowerment, participation, non-discrimination and attention to vulnerable
groups.29

In his report on Strengthening of the United Nations: An Agenda for
Further Change, the UN Secretary-General called human rights ‘a bedrock
requirement for the realization of the Charter’s vision of a just and peaceful
world’30 and listed, among 36 actions, ‘Action 2’ on joint UN efforts at the
country level, which formed the basis for the Action 2 Plan of Action, adopted
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27 Ibid.
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by 21 heads of UN departments and agencies.31 The Action 2 interagency
Task Force, consisting of the Office of the High Commissioner for Human
Rights (‘OHCHR’), UNDP, the UN Population Fund (‘UNFPA’), the UN
Children’s Fund (‘UNICEF’) and the UN Development Fund for Women
(‘UNIFEM’), has pursued the clarification and training of staff in this
approach, including an Action 2 Global Programme and a common learning
package.32 The Programme became fully operational in 2006.33 It is ‘a global
programme designed to strengthen the capacity of UN country teams to
support the efforts of Member States, at their request, in strengthening their
national human rights promotion and protection systems’.34 This programme
integrates human rights throughout humanitarian, development and peace-
keeping work in the UN system.

In 2003 representatives from across the UN system met in Stamford,
Connecticut, USA, and defined a UN Common Understanding on a Human
Rights Based Approach.35 This document has become a standard reference for
translating normative human rights commitments of Member States into
development co-operation policies and projects of UN agencies, funds and
programmes. The core definitions of the Common Understanding of a human
rights based approach to development co-operation and development
programming by UN agencies are:

1. All programmes of development cooperation, policies and technical assistance
should further the realization of human rights as laid down in the Universal
Declaration of Human Rights and other international human rights instruments.

2. Human rights standards contained in, and principles derived from, the
Universal Declaration of Human Rights and other international human rights
instruments guide all development cooperation and programming in all sectors
and in all phases of the programming process.
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33 See United Nations, Action 2 Global Programme 2006 Annual Report (United
Nations, New York, 2007).
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3. Development cooperation contributes to the development of the capacities of
‘duty-bearers’ to meet their obligations and/or of ‘rights-holders’ to claim their
rights.36

UNICEF contributed to the translation of the ideas of rights-based devel-
opment into development practice through its Human Rights-Based Approach
to Programming (‘HRBAP’).37 UNDP, for its part, adopted a policy of inte-
grating human rights with human development in January 1998.38 According
to the Director of the Bureau for Development Policy, ‘[s]ince 1998, human
rights have emerged as a key area of the organisation’s development activities,
something reflected in the decisions of the UNDP Executive Board when
adopting the UNDP Strategic Plan’.39 Since adopting that policy, it has
devoted an issue of its Human Development Report to human rights,40 trained
staff at headquarters and in the field, created the Human Rights Strengthening
Programme (‘HURIST’) to fund activities based on the 1998 policy,41 and
issued ‘practice notes’ on UNDP’s commitment to the integration of human
rights with human development,42 and it currently supports human rights
initiatives in more than 100 countries. Significantly, the Practice Note on
Human Rights in UNDP calls human rights the business of every staff
member, and guides the work of country teams who are expected to develop
‘a comprehensive and coherent process towards genuine human rights-based
programme development in all policies and programmes supported and imple-
mented by UNDP’.43
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Parallel to multilateral institutions building on government human rights
obligations to implement human rights in development, bilateral development
agencies, responding to parliamentary statutory authority, have integrated
human rights features in their development partnerships. International assis-
tance and co-operation, primarily through official development assistance
(‘ODA’), is a significant source for financing development, reaching $107.1
billion in 2005 but declining to $103.7 billion in 2007, due mainly to the
decline in debt relief grants, and increasing to $119.8 billion in 2008.44 In
2005 developed countries committed to increasing aid to $130 billion in 2010
although it is doubtful they will meet these commitments.45 Since 1990, the
goal for developed countries is to devote 0.7 per cent of their gross national
income (‘GNI’ – the value of all income earned by residents of an economy
whether it is earned within or outside of the national borders) to ODA.
However, only Denmark, Luxembourg, the Netherlands, Norway and Sweden
had reached or exceeded this target by 2007, the combined figure for the
developed countries as a group in 2007 being 0.28 per cent.46

The donor countries have been embracing human rights-based approaches
to ODA for several decades. A recent study by the OECD on the approaches
of its member states drew the lesson that ‘human rights offer a coherent
normative framework which can guide development assistance’.47 The advan-
tages identified by OECD relate to adaptability to different political and
cultural environments, the potential for operationalising human rights princi-
ples, relevance to good governance and meaningful participation, poverty
reduction and aid effectiveness.48 Extensive analysis and elaborate policy
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papers have been drawn up by the major European and Canadian funding
agencies, incorporating a human rights approach, most notably by the UK
Department for International Development and the Swedish International
Development Agency.49 The United States, for its part, announced at the
International Conference on the Financing for Development in Monterrey,
Mexico, in March 2002, the doubling of ODA by $5 billion by the 2006 finan-
cial year, through a newly created Millennium Challenge Account (‘MCA’).
Human rights (defined as ‘civil liberties’ and ‘political freedoms’) are among
the criteria assessed before funding is approved.50 However, the MCA has
failed to meet the goals set,51 and has been criticised for pushing a neoliberal
agenda52 and devoting little attention to human rights.53

To complete the picture of human rights based approaches to development,
mention must also be made of the policies and practices of non-governmental
organisations. Several major development NGOs, such as Oxfam, CARE,
Save the Children and Médecins Sans Frontières (‘MSF’), have similarly
embraced a human rights framework for their operations.54 The growing trend
among scholars, development NGOs and international institutions to use the
human rights based approach to development both integrates concepts that
already had currency in development and adds a dimension with which devel-
opment practitioners were less familiar. The familiar components of this
approach include accountability and transparency in the context of good
governance, and equity and pro-poor policies in the definition of objectives.
The less familiar component is the explicit reference to government obliga-
tions deriving from international human rights law and procedures.
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From the standpoint of human rights, ODA presents three controversial
issues: the donor’s control over the character of the aid, the legitimacy of condi-
tionality, and the value of directing aid towards human rights purposes. The
sensitivity of these issues is reflected in the 2005 Paris Declaration on Aid
Effectiveness.55 The Paris Declaration seeks to reform the delivery of aid by
scaling up and ‘to increase the impact of aid . . . in reducing poverty and inequal-
ity, increasing growth, building capacity and accelerating the achievement of the
MDGs’.56 It outlines the five overarching principles of ownership, alignment,
harmonisation, managing for development results and mutual accountability,
with agreed indicators, targets, timetables and processes to monitor the imple-
mentation up to 2010. Each of these has been examined critically from the
human rights perspective in a paper commissioned from the Overseas
Development Institute by the OECD and arguing for using human rights to
broaden the scope and content of the Paris Declaration’s 56 commitments and
indicators on mutual accountability.57 Although the focus on aid delivery mech-
anisms in the Paris Declaration has merit, it reflects a technocratic approach to
development that neglects the human rights commitments both of donors and
recipients of aid and a reluctance on the part of donors to be seen as imposing
human rights conditions on aid, which is often greatly resented by the recipients.

The deficiencies of the Paris Declaration from the human rights perspective
were further elucidated at a workshop on Development Effectiveness in
Practice convened in April 2007 by the government of Ireland,58 the main
message of which was that gender equality, human rights and environmental
sustainability should be ‘fundamental cornerstones for achieving good devel-
opment results’ and used in the implementation of the Paris Declaration. This
effort did result in a reference to the need to address ‘in a more systematic and
coherent way’ those three issues in the Accra Agenda for Action, adopted by
the Third High Level Forum on Aid Effectiveness on 4 September 2008, but
this outcome and the follow-up are very limited.59
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55 (2005) OECD, http://www.oecd.org/dataoecd/11/41/34428351.pdf at 14
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56 Paris Declaration [2].
57 Marta Foresti, David Booth and Tammie O’Neil, Aid effectiveness and human

rights: strengthening the implementation of the Paris Declaration (London: Overseas
Development Institute, October 2006).

58 The workshop, organised jointly by the DAC Networks on Environment and
Development, Governance and Gender Equality and the Working Party on Aid
Effectiveness, was held in Dublin on 26–27 April 2007. See www.oecd.org/dac/effec-
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59 Third High Level Forum on Aid Effectiveness, Accra Agenda for Action,
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B Poverty reduction strategies (‘PRS’)
In 1993, the World Conference on Human Rights declared,

The existence of widespread extreme poverty inhibits the full and effective enjoy-
ment of human rights; its immediate alleviation and eventual elimination must
remain a high priority for the international community.60

[E]xtreme poverty and social exclusion constitute a violation of human dignity and
. . . urgent steps are necessary to achieve better knowledge of extreme poverty and
its causes, including those related to the problem of development, in order to
promote the human rights of the poorest, and to put an end to extreme poverty and
social exclusion and to promote the enjoyment of the fruits of social progress. It is
essential for States to foster participation by the poorest people in the decision-
making process by the community in which they live, the promotion of human
rights and efforts to combat extreme poverty.61

Development is largely concerned with the elimination of mass poverty, which
in 2005 affected 2.56 billion people living on less than $2.00 per day (2.096
billion excluding China) according to the World Bank; those living in extreme
poverty (less than US$1.25 per day) were estimated at 1.38 billion (1.176
billion excluding China).62 The slight decline since 1981 is much greater when
expressed as a percent of the world population: in 1981, 69.2 per cent of the
population of the developing world were living on less than US$2.00 per day
(58.6 excluding China), declining to 47.0 per cent (50.3 excluding China) in
2005, while those living on less than US$1.25 per day were 51.8 per cent (39.8
excluding China) in 1981 and only 25.2 (28.2 excluding China) in 2005.63

The focus of the World Bank and the IMF has been on the Poverty
Reduction Strategy process to reduce the debt of Heavily Indebted Poor
Countries (‘HIPC’) that have submitted Poverty Reduction Strategy Papers
(‘PRSPs’). Launched in September 1999, PRSPs should be prepared by the
government through a country-driven process, including broad participation
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63 Ibid., table 4 [41]. See also World Bank, 2008 World Development Indicators
(World Bank, Washington DC, 2008).



that promotes country ownership [and] link the use of debt relief under the
enhanced … HIPC initiative to public actions to reduce poverty’.64

How have the institutions responsible for international human rights
promotion and protection engaged with the poverty reduction agenda? In a
Concept Note, the High Commissioner for Human Rights drew the World
Bank’s attention to the following:

In linking a Poverty Reduction Strategy to a universal normative framework and
State obligations emanating from the human rights instruments, the goals of the
Poverty Reduction Strategy could be sustained with enhanced accountability of the
relevant stake-holders. The universal nature of human rights, their mobilization
potential and their emphasis on legal obligations to respect, protect and promote
human rights, while encouraging national ownership and people’s empowerment
makes the human rights framework a useful tool to strengthen the accountability
and equity dimensions of the Poverty Reduction Strategies.65

The issue had already been raised by the Commission on Human Rights,
which in 1990 requested its Sub-Commission to consider the relationship
between human rights and poverty66 and the Sub-Commission appointed a
Special Rapporteur on human rights and extreme poverty, whose report was
published in 1996.67 The High Commissioner hosted an expert seminar in
February 2001 to consider a declaration on human rights and poverty, leading
the Commission to request the Sub-Commission to consider ‘guiding princi-
ples on the implementation of existing human rights norms and standards in
the context of the fight against extreme poverty’.68

In a related development and in direct response to a request from the Chair
of the Committee on Economic, Social and Cultural Rights, the High
Commissioner commissioned in 2001 guidelines for the integration of human
rights into poverty reduction strategies from professors Paul Hunt, Manfred
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64 Jeni Klugman (ed.), A Sourcebook for Poverty Reduction Strategies, Washington
DC: The World Bank, 2002 [2] (emphasis in original).

65 United Nations Office of the High Commissioner for Human Rights,
Comments on the Concept Note Joint World Bank and IMF Report on Poverty
Reduction Strategy Papers – Progress in Implementation 2005 PRS Review (2005)
World Bank, http://siteresources.worldbank.org/INTPRS1/Resources/PRSP-Review/
un_ohchr.pdf at 14 January 2009.

66 Commission on Human Rights, Human Rights and Extreme Poverty, UN Doc
E/CN.4/Res/1990/15 (23 February 1990) [5].

67 Leandro Despouy, The Realization of Economic, Social and Cultural Rights:
Final report on human rights and extreme poverty, submitted by the Special
Rapporteur, UN Doc E/CN.4/Sub.2/1996/13 (28 June 1996).

68 Commission on Human Rights, Human Rights and Extreme Poverty, UN Doc
E/CN/4/Res/2001/31 (23 April 2001).



Nowak and Siddiq Osmani. The authors consulted with national officials, civil
society and international development agencies, including the World Bank,
and produced a 60-page document setting out basic principles of a human
rights approach to: (a) formulating a poverty reduction strategy; (b) determin-
ing the content of a poverty reduction strategy; and (c) guiding the monitoring
and accountability aspects of poverty reduction strategies, with a special
section on accountability.69

In 1998 the Commission appointed an Independent Expert on the subject of
human rights and extreme poverty70 and between 1999 and 2008 the three
successive Independent Experts have issued ten annual reports71 and reports
of visits to nine different countries: Portugal (October 1998), Bulgaria, Yemen
(November 1998), Bolivia (May 2001), Benin (August 2001), the Dominican
Republic (December 2002), Yemen (October 2003), Sudan (November 2004),
the United States of America (October 2005) and Ecuador (November
2008).72

C Millennium Development Goals
The MDGs define the priorities for the international community and guide
much of the technical co-operation and assistance provided by bilateral and
multilateral donors.73 They are a set of eight goals with 18 numerical targets
and over 40 quantifiable indicators. The MDGs are:
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69 Paul Hunt, Manfred Nowak and Siddiq Osmani, Draft Guidelines: A Human
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E/CN.4/2002/55 (15 March 2002); UN Doc E/CN.4/2003/52/Add.1 (16 January 2003);
UN Doc E/CN.4/2004/43/Add.1 (8 January 2004); UN Doc E/CN.4/2004/43 (29 April
2004); UN Doc E/CN.4/2006/43/Add.1 (27 March 2006); A/HRC.11.9/Add. 1 (19
May 2009).
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in New York in September 2000, to adopt a United Nations Millennium Declaration:
see G A Res 55/2, UN GAOR, 55th sess, 8th plen mtg, UN Doc A/Res/55/2 (8
September 2000).



• Eradicate extreme poverty and hunger
• Achieve universal primary education
• Promote gender equality and empower women
• Reduce child mortality
• Improve maternal health
• Combat HIV/AIDS, malaria, and other diseases
• Ensure environmental sustainability
• Develop a global partnership for development.

While economists may be best equipped to define and analyse poverty in
terms of market forces, income distribution, utility, budgeting, and access to
resources, concepts of good governance, the rule of law and human rights have
become widely accepted as part of sustainable human development and
poverty reduction, and consequently of the MDGs. The High Commissioner
for Human Rights has focused attention on the relationship between MDGs
and human rights by disseminating to governments charts on the intersection
of human rights and MDGs and has published a fairly exhaustive analysis of
how human rights can contribute to MDGs,74 as have the UNDP75 and
national development agencies.76

Philip Alston has characterised the relation between human rights and the
MDGs as ‘ships passing in the night’ and takes the argument for mainstream-
ing human rights in the MDGs a step further by noting that these goals ‘have
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been endorsed in an endless array of policy documents adopted not only at the
international level but in the policies and programmes of the national govern-
ments to whom they are of the greatest relevance’.77 In assessing whether the
MDGs involve obligations under customary international law, Alston applies
the two tests for a human rights claim having that character: ‘(i) the right is
indispensable to a meaningful notion of human dignity (upon which human
rights are based); and (ii) the satisfaction of the right is demonstrably within
the reach of the government in question assuming reasonable support from the
international community’ – and concludes that ‘many of the MDGs have the
virtue of satisfying these criteria without giving rise to great controversy’ and
therefore ‘that at least some of the MDGs reflect norms of customary interna-
tional law’.78

Alston has reservations regarding MDG 8 (global partnership for develop-
ment) because, with respect to that goal, ‘developed country governments
would be expected to resist strongly any suggestion that there are specific
obligations enshrined in customary international law’.79 He points out that the
persistent rejection by developed countries of a more general legal duty to
provide aid ‘and the failure of even the most generous of donors to locate their
assistance within the context of such an obligation, would present a major
obstacle to any analysis seeking to demonstrate that such an obligation has
already become part of customary law’.80 Further, he considers that ‘[a]t some
point, the reiteration of such commitments [to mobilize resources to ensure
that countries committed to the MDGs have the additional resources neces-
sary] . . . will provide a strong argument that some such obligation has crys-
tallized into customary law’.81

As described above, the way the UN system, NGOs, and bilateral donors
approach aid programmes and policies, the rethinking of poverty reduction
strategies, and the realigning of MDGs have accommodated to a considerable
degree a human rights approach. The same cannot be said for the international
legal regimes of trade and investment.
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4 The tensions between human rights law and the legal regimes of
international trade and investment

The third dimension of human rights in development is the most visible
feature of globalisation, namely international trade and investment. Regarding
the relationship between trade, development and finance, it is widely acknowl-
edged that least developed countries, landlocked developing countries and
small, vulnerable countries, particularly in Africa, do not benefit from the
global trading system and need greater access to markets in developed coun-
tries, as well as to financial assistance to remove supply-side constraints (lack
of capacity to produce a surplus of exportable goods of sufficient quantity and
reliable quality).

Similarly, in the realm of international law, the tension that characterises
the relationship between international human rights law and the legal regimes
of trade and investment is based on perceived teleological incompatibility. The
essential aims of international trade are to make goods and services available
at low prices for consumers of the importing country, to improve trade
balances for the exporting country, and to increase the gross national product
for the trading partners. The related aims of foreign direct investment are to
maximise profits for multinational corporations investing abroad and to
provide jobs for workers and revenue and related advantages in the country of
investment. These are the interests pursued by those who negotiate legal
arrangements for trade and investment. Vast numbers of legal relationships are
involved at all levels of these operations, which are often characterised by
asymmetrical power relations giving advantages to rich countries and power-
ful corporations and causing resources to flow to investors and national trea-
suries (or to private bank accounts where corruption occurs). These ends are
best pursued by means of free markets and free trade, which are not the
preferred means of human rights and are often perceived to have negative
impacts on human rights.

The related issues of trade and investment each pose serious problems and
give rise to much controversy regarding the applicable norms of international
law.

A International trade
At a ministerial meeting of the WTO held in Doha in November 2001, the
‘Doha Round’ of trade negotiations was launched, the purpose of which was
‘to ensure that developing countries, and especially the least developed among
them, secure a share in the growth of world trade commensurate with the
needs of their economic development’.82 The negotiations collapsed in July
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2008 and it was unclear at the time of writing whether they would resume. The
WTO has been criticised not only for failing to meet the development needs
of less-developed countries, but also for reinforcing the tendency of govern-
ment representatives from the finance sector to disregard the human rights
obligations better known in other departments of government. A considerable
body of scholarship has emerged in the last decade on the failure of the inter-
national trade system to engage productively with the international human
rights regime.83

Several human rights concerns regarding the international trade regime are
discussed in the chapter by Adam McBeth in this volume.84 Another is respect
for international labour standards. Many argue that the trade liberalisation
driven by WTO rules might generate a ‘race to the bottom’, whereby states
compete with each other for foreign investment by lowering regulatory costs,
such as labour standards: WTO rules restrict the ability of states to protect
their workforces from such transnational regulatory competition. Formally the
trade ministers meeting in Singapore in 1996 renewed their ‘commitment to
the observance of internationally recognized core labour standards’ and
acknowledged the ILO as the competent body to set and deal with these stan-
dards, and affirmed their ‘support for its work in promoting them’.85 However,
they added:
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We believe that economic growth and development fostered by increased trade and
further trade liberalization contribute to the promotion of these standards. We reject
the use of labour standards for protectionist purposes, and agree that the compara-
tive advantage of countries, particularly low-wage developing countries, must in no
way be put into question.86

Even though the Singapore meeting agreed that the ILO and WTO secretari-
ats would continue to collaborate, as the ILO candidly recognised, ‘it is not
easy for them to agree, and the question of international enforcement is a
minefield’.87

Whether protecting workers’ rights against the race to the bottom, or any of
the myriad other problems resulting from free market and trade liberalisation,
the basic argument from the human rights perspective is that governments
should respect their human rights obligations when they negotiate membership
in and participation in the treaties adopted under the auspices of organisations
like the WTO.

The Committee on Economic, Social and Cultural Rights threw down the
gauntlet at the time of the Seattle Third Ministerial meeting of the WTO in
1999 when it stated that the process of global governance reform

must be driven by a concern for the individual and not by purely macroeconomic
considerations alone. Human rights norms must shape the process of international
economic policy formulation so that the benefits for human development of the
evolving international trading regime will be shared equitably by all, in particular
the most vulnerable sectors.88

Significantly, it sought to convince the ministerial gathering that

trade liberalization must be understood as a means, not an end. The end which trade
liberalization should serve is the objective of human well-being to which the inter-
national human rights instruments give legal expression.89

It also urged WTO members to ensure that
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their international human rights obligations are considered as a matter of priority in
their negotiations which will be an important testing ground for the commitment of
States to the full range of their international obligations’.90

This claim was echoed in a resolution by the Sub-Commission requesting ‘all
Governments and economic policy forums to take international human rights
obligations and principles fully into account in international economic policy
formulation’.91

The Secretary-General expressed the essence of the link between trade and
human rights in the following terms:

There is an unavoidable link between the international trading regime and the
enjoyment of human rights. Economic growth through free trade can increase the
resources available for the realization of human rights. However, economic growth
does not automatically lead to greater promotion and protection of human rights.
From a human rights perspective, questions are raised: does economic growth entail
more equitable distribution of income, more and better jobs, rising wages, more
gender equality and greater inclusiveness? From a human rights perspective, the
challenge posed is how to channel economic growth equitably to ensure the imple-
mentation of the right to development and fair and equal promotion of human well-
being.92

B Foreign direct investment
In 2006, global flows of foreign direct investment (‘FDI’) reached a new all-
time peak, with FDI inflows to developed countries more than double the total
amount of inflows from developed to developing countries.93 The total
number of transnational corporations (‘TNCs’) is estimated by UNCTAD as
representing 78,000 parent companies with over 780,000 foreign affiliates.
This activity represents 10 per cent of global GDP and one-third of world
exports.94

These commercial non-state actors have been the object of efforts to estab-
lish guidelines for decades, beginning with the OECD Guidelines for
Multinational Enterprises of 1976 and the ILO Tripartite Declaration of
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Principles concerning Multinational Enterprises and Social Policy Reform of
1977. Other milestones in introducing human rights considerations into the
practices of TNCs include the Global Compact, a voluntary and self-
regulatory mechanism, launched by UN Secretary-General Kofi Annan in
2000, by which the corporations commit to nine core human rights, labour
rights and environmental principles; and the Norms on the responsibilities of
transnational corporations and other business enterprises with regard to human
rights,95 which were adopted by the Sub-Commission in 2003.96

In 2005, the Commission created the position of Special Representative on
the issue of human rights and transnational corporations and other business
enterprises,97 to which John Ruggie was appointed. His report of 2008 outlines
the three core principles of the state’s duty to protect, the corporate responsi-
bility to respect, and the need for more effective access to remedies.98 A more
detailed discussion of the relationship between human rights and multinational
corporations is provided in the chapter by Adam McBeth in this volume.99 The
application of international law to relations between business and human rights
in the context of globalisation is only partially covered by the work of the
Special Representative. The field is evolving through lawsuits against corpo-
rations, revision of company policies incorporating human rights, proxy reso-
lutions at meetings of shareholders, consideration of new standards by
international organisations, and other ways of harmonising the international
law of human rights with that of international business transactions.100

5 Conclusion
The relationship between human rights and development is relatively straight-
forward at the theoretical level since both deal with advancing human well-
being, with the first focusing on normative constraints on power relations to
ensure dignity and the elimination of repressive and oppressive practices,
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while the latter focuses on the material conditions and distributional arrange-
ments that allow people to benefit from economic processes. The difficulty
comes with the current state of international law governing this relationship.
This chapter has outlined three dimensions of the international law of human
rights and development, each of which provides a different approach with
differing degrees of political acceptability.

The law governing the right to development, as we have seen, is fraught
with political posturing but provides the most systematic legal definition of
human rights in development by making development itself a human right and
governments – of both developed and developing countries – the bearers of
obligations to enhance prospects for equitable development while fully inte-
grating human rights into the process.

The law relating to development assistance and poverty reduction strategies
is far less controversial, insofar as most governments and bilateral and multi-
lateral development agencies have acknowledged the value of introducing
human rights into the related strategies and programmes and have translated
this awareness into specific modes of doing development in a human rights
way.

The field of international trade and investment offers a stark contrast to the
general consensus on human rights in development due to the fundamental
divergence in objectives and purposes. Indeed, the law governing trade and
investment has evolved over the centuries to increase the comparative
economic advantages of transactions by powerful economic interests. Efforts
to draw the attention of governments seeking those advantages to constraints
based on human rights obligations are met with reactions ranging from benign
neglect to open hostility.

Each of these three dimensions of the international law of human rights and
development will evolve with the changes in the international political econ-
omy and is likely to be transformed in the coming decades by new market
forces, especially in the energy sector, and by the emerging economic powers
of India, Brazil, and above all China, but also by responses to the financial
crisis and growing disparities and inequalities, as well as by the wave of rising
expectations generated by the refining and clarifying of human welfare
through the law and practice of human rights.
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8. Gender and international human rights law:
the intersectionality agenda
Anastasia Vakulenko*

1 Introduction
The Fourth World Conference on Women, held in Beijing in 1995, was a true
turning point for feminism. It was then that the concerted feminist effort to
challenge the historic male bias of international human rights law finally led
to formal recognition, giving birth to the global human rights strategy of
gender mainstreaming. The importance of this strategy, which essentially
means incorporating a gender perspective into all human rights action,1 was
subsequently restated in numerous UN resolutions,2 as well as in the work of
the UN General Assembly and Security Council.3 At least nominally, gender
was accepted by the mainstream.

Productive feminist engagement with international human rights law did
not stop there, however. Since then, feminism has consistently targeted the
very category of gender as it provides the basis for gender mainstreaming poli-
cies. It has done so by bringing the idea of intersectionality to the fore of its
engagement with international human rights discourse. Intersectionality is
about exploring how gender interacts with ‘multiple social forces, such as
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1 The United Nations (‘UN’) Economic and Social Council (‘ECOSOC’)
defines gender mainstreaming as ‘the process of assessing the implications for women
and men of any planned action, including legislation, policies and programmes, in all
areas and at all levels, and as a strategy for making women’s as well as men’s concerns
and experiences an integral dimension of the design, implementation, monitoring and
evaluation of policies and programmes in all political, economic and social spheres so
that women and men benefit equally and inequality is not perpetuated. The ultimate
goal is to achieve gender equality.’ See Report of the Economic and Social Council for
the year 1997, UN GAOR Official Records, 52nd Session Supplementary No 3, UN
Doc A/52/3/Rev.1 (1999) Ch IV, [4].

2 The most recent is Mainstreaming a gender perspective into all policies and
programmes in the United Nations system, UN Doc E/Res/2006/36 (27 July 2006).

3 For more information, see the website of the UN Commission on the Status
of Women: http://www.un.org/womenwatch/daw/csw/ at 9 December 2008.



race, class . . . age, sexuality, and culture’.4 It means that our experiences of
gender are shaped by all those things, thus complicating simplistic, singular
understandings of the nature of women’s disadvantage.

Indeed, it is now impossible to speak of gender and international human
rights law without taking notice of the intersectionality agenda. What is more,
intersectionality is one area in which feminist theory has had a remarkable
influence over feminist activism and practice, refuting the criticism, often
levelled at feminism, of retreating into theorising instead of making a differ-
ence in the real world.

This chapter explores the ascendancy of intersectionality in both feminism
and international human rights law, assessing successes as well as stalemates
in this process. It also considers the role that internal feminist critique might
play in moving intersectionality, both a theoretical concept and an interna-
tional human rights agenda, beyond its present limitations.

2 How intersectionality evolved
Within the last couple of decades, intersectionality has truly pervaded feminist
theory and activism. It has even been asserted that ‘intersectionality is the
most important theoretical contribution that women’s studies, in conjunction
with related fields, has made so far’.5 It has permeated the international human
rights arena. How has this come to be?

The idea of intersectionality is both complex and simple. The academic
definition is ‘signifying the complex, irreducible, varied, and variable effects
which ensue when multiple axes of differentiation – economic, political,
cultural, psychic, subjective and experiential – intersect in historically specific
contexts’.6 Essentially, this means that it is impossible to experience ‘pure’
gender or gender discrimination. Rather, one’s experience as a woman is
always formed in the context of one’s broader belonging in the world.

This seemingly obvious fact had nonetheless for a long time proved elusive
for mainstream, white middle-class feminism – as captured by the 19th
century political locution ‘Ain’t I a Woman?’ This famous phrase is attributed
to Sojourner Truth, an enslaved, illiterate black woman who campaigned for
both the abolition of slavery and women’s rights. In her famous speech at the
1851 Women’s Rights Convention in Akron, Ohio, she challenged dominant
white, upper-class constructions of womanhood prevalent at that time: ‘[t]hat
man over there says that women need to be helped into carriages, and lifted
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over ditches, and to have the best place everywhere. Nobody helps me any best
place. And ain’t I a woman?’7 As Avtar Brah and Ann Phoenix observe, this
‘deconstructs every single major truth-claim about gender in a patriarchal
slave social formation’,8 and as such mirrors black feminist voices more than
a century later.9

Although Sojourner Truth’s rhetoric is a powerful antecedent of intersec-
tionality feminism, the concept of intersectionality as we know it today was
more closely mirrored in feminist discourse in the 1970s and was gradually
accepted by mainstream feminism during the 1980s and 1990s. One of the first
to pioneer the study of intersectionality was a black lesbian feminist organisa-
tion from Boston, the Combahee River Collective. In 1977, they issued a state-
ment in which they affirmed their commitment to ‘struggling against racial,
sexual, heterosexual and class oppression’ and ‘the development of integrated
analysis and practice based upon the fact that the major systems of oppression
are interlocking’.10 In the early 1980s, the writings of Adrienne Rich11 and
Marilyn Frye12 exposed the heteronormative foundations of mainstream femi-
nist theory. More generally, Denise Riley famously wrote about the impossi-
bility of being exhausted by the category ‘woman’.13

In its earlier stages, intersectionality was associated with mostly US black
and Latina feminist critiques of mainstream feminist theory and law which
were seen as imposing the essentialist standard of the white (middle-class,
heterosexual) woman.14 In Britain, the project of ‘black British feminism’
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7 No formal record of Sojourner Truth’s speech exists. This quotation is from
the version recounted by the president of the Convention, Frances Gage, in 1863, as
cited in ibid 77.

8 Ibid 77.
9 On Sojourner Truth, see also D Haraway, ‘Ecce Homo, Ain’t (Ar’n’t) I a

Woman, and Inappropriate/d Others: The Human in a Post-Humanist Landscape’ in
J Butler and J W Scott (eds) Feminists Theorize the Political (Routledge, New York,
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10 Combahee River Collective, ‘A Black Feminist Statement’ in L Nicholson
(ed) The Second Wave: A Reader in Feminist Theory (Routledge, New York, 1997).

11 A Rich, ‘Compulsory Heterosexuality and Lesbian Existence’ (1980) 5 Signs
631.

12 M Frye, The Politics of Reality: Essays in Feminist Theory (The Crossing
Press, Trumansburg, 1983).

13 D Riley, ‘Am I That Name?’ Feminism and the Category of Women in History
(University of Minnesota Press, Minneapolis, 1988).

14 G Anzaldúa, La Frontera/Borderlands: The New Mestiza (Aunt Lute Books,
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combined the efforts of women of African, Caribbean and South-Asian origin
whose political coalition was intended to challenge racism within both wider
society and white feminism.15 According to Brah and Phoenix, much of the
early black British feminism grew out of local women’s organisations, which
eventually formed a national organisation called the Organisation of Women
of Asian and African Descent in 1978.16 These early developments were
crucial for challenging the essentialism embedded in the first and second-wave
feminist movements on both sides of the Atlantic, which were traditionally
dominated by white middle-class heterosexual women.17 As Rebecca Johnson
points out, the rise of intersectionality is mired in ‘the past that gave it birth’,
that is, feminism’s persistent grappling with the issues of essentialism and
identity.18

Gender and international human rights law 199
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Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist
Politics’ (1989) 129 University of Chicago Legal Forum 139; K W Crenshaw,
‘Mapping the Margins: Intersectionality, Identity, Politics, and Violence against
Women of Color’ (1991) 43 Stanford Law Review 1241; A Y Davis, ‘Racism, Birth
Control, and Reproductive Rights’ in M G Fried (ed) From Abortion to Reproductive
Freedom: Transforming a Movement (South End Press, Boston, 1990) 15; T Grillo,
‘Anti-Essentialism and Intersectionality: Tools to Dismantle the Master’s House’
(1995) 10 Berkeley Women’s Law Journal 16; A P Harris, ‘Race and Essentialism in
Feminist Legal Theory’ (1990) 42 Stanford Law Review 581; B Hooks, Feminist
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15 See the summary in Brah and Phoenix, above n 6. See also A Brah,
Cartographies of Diaspora, Contesting Identities (Routledge, London, 1996);
S Grewal, J Kay, L Landor, G Lewis and P Parmar (eds) Charting the Journey (Sheba,
London, 1988); and H S Mirza (ed) Black British Feminism (Routledge, London,
1997).

16 Brah and Phoenix, above n 6, 78, list these organisations’ main concerns as
follows: ‘wages and conditions of work, immigration law, fascist violence, reproduc-
tive rights, and domestic violence.’

17 See, for example, K-K Bhavnani (ed) Feminism and ‘Race’ (Oxford
University Press, Oxford, 2001); H Carby, ‘White Women Listen! Black Feminism and
Boundaries of Sisterhood’ in P Gilroy (ed) The Empire Strikes Back (Hutchinson,
London, 1982) 212; B Smith, Home Girls: A Black Feminist Anthology (Kitchen
Table/Women of Color Press, New York, 1983).
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Intersections’ in G MacDonald, R L Osborne and C C Smith (eds) Feminism, Law,
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The seminal work of the American feminist scholar, Kimberlé Crenshaw
introduced intersectionality into feminist legal scholarship.19 Crenshaw
argued that the focus on traditional identity categories (such as race and
gender) in anti-discrimination law and doctrine works to exclude those who
are at the categories’ intersections, notably black women. According to her,
intersectionality aims:

[T]o bring together the different aspects of an otherwise divided sensibility, argu-
ing that racial and sexual subordination are mutually reinforcing, that black women
are commonly marginalized by a politics of race alone or a politics of gender alone,
and that a political response to each form of subordination must at the same time be
a political response to both.20

Intersectionality has also burgeoned in fields of feminist knowledge other
than law and human rights. Indeed, it has been asserted that ‘there has been a
veritable explosion of output of scholarship on this theme recently’.21 In 2006,
the European Journal of Women’s Studies published a special issue (13 (3))
devoted to intersectionality, with articles cutting across various academic
disciplines. Jessica Ringrose suggests that intersectionality has also influenced
broader disciplines beyond women’s studies, ‘from psychology to European
politics, and around specialist areas of research such as health, counseling and
sexuality’.22 Noticeably, intersectionality is becoming a dominant framework
in education research.23 Intersectionality has also been theorised as a research
methodology, including for empirical work.24 Leslie McCall has argued that
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‘Intersectionality and Feminist Politics’ (2006) 13 European Journal of Women’s
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22 Ringrose, above n 21, citing A Bredström, ‘Intersectionality: A Challenge for
Feminist HIV/AIDS Research?’ (2006) 13 European Journal of Women’s Studies 229;
E Burman, ‘From Difference to Intersectionality: Challenges and Resources’ (2003) 6
European Journal of Psychotherapy, Counselling and Health 293; M Verloo,
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intersectionality remains a valuable statistical tool for studying existing
inequalities, despite the considerable theoretical disagreement about the cate-
gories along which such inequalities are constituted.25

3 The global ascendancy of intersectionality
Crenshaw’s work has been so influential that intersectionality now features
noticeably in legal doctrine, practice and feminist legal activism across the
globe. The Beijing Platform for Action called on governments to:

intensify efforts to ensure equal enjoyment of all human rights and fundamental
freedoms for all women and girls who face multiple barriers to their empowerment
and advancement because of such factors as their race, age, language, ethnicity,
culture, religion, or disability, or because they are indigenous people.26

Since then, intersectionality has acquired considerable conceptual purchase
in international human rights law and activism. In 2000, the UN Human
Rights Committee (‘HRC’) issued its General Comment 28 on Equality of
Rights between Men and Women, in which it stated:

Discrimination against women is often intertwined with discrimination on other
grounds such as race, colour, language, religion, political or other opinion, national
or social origin, property, birth or other status. States parties should address the
ways in which any instances of discrimination on other grounds affect women in a
particular way, and include information on the measures taken to counter these
effects.27

Thanks to the persistent activist lobbying of intersectionality as ‘a spring-
board for a social justice action agenda’,28 as well as respective academic
work,29 gender has firmly made its way into the UN law and practice dealing
with racial discrimination. In 2000, the UN Committee on the Elimination of
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Racial Discrimination (‘CERD’) issued General Recommendation XXV on
Gender Related Dimensions of Racial Discrimination, in which it for the first
time admitted that ‘[t]here are circumstances in which racial discrimination
only or primarily affects women, or affects women in a different way, or to a
different degree than men’.30 The Recommendation lists sexual violence
against women members of particular communities committed in detention or
armed conflict, coerced sterilisation of indigenous women and abuse of
women workers in the informal sector or domestic workers employed abroad
as forms of racial discrimination directed specifically at women. It also
acknowledges specific consequences of racial discrimination suffered by
women, such as pregnancy and ostracism resulting from racially motivated
rape. Gender bias in the legal system and discrimination against women in the
private sphere of life are named as factors preventing women’s access to reme-
dies for racial discrimination.31

In line with the Recommendation’s assurance that ‘the Committee will
endeavour in its work to take into account gender factors or issues which may
be interlinked with racial discrimination’,32 the CERD has more recently
demonstrated its awareness of how grounds such as descent intertwine with
gender, producing unique forms of discrimination.33 In another general
recommendation, the disadvantaged situation of Roma girls and women in the
fields of education and health has been acknowledged.34 In the area of protec-
tion of non-citizens, the Committee has also ‘endeavour[ed] . . . to take into
account gender factors or issues which may be interlinked with racial discrim-
ination’.35 It has acknowledged the different standards of treatment of female
non-citizen spouses of citizens and the abuse faced by the children and
spouses of non-citizen workers.36 CERD General Recommendation XXX on
Discrimination against Non-Citizens also prompts states parties to address
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specific problems faced by non-citizen domestic workers, such as debt
bondage, passport retention, illegal confinement, rape and physical assault.37

Intersectionality issues featured prominently at the 2001 World Conference
against Racism, Xenophobia and Related Intolerance (‘WCAR’), which was
held in Durban, South Africa. The final text of the Declaration adopted at
Durban refers to the ‘differentiated manner’ in which ‘racism, racial discrim-
ination, xenophobia and related intolerance reveal themselves . . . for women
and girls’ and recognises ‘the need to integrate a gender perspective into rele-
vant policies, strategies and programmes of action against racism, racial
discrimination, xenophobia and related intolerance in order to address multi-
ple forms of discrimination’.38 This was so largely thanks to the feminist
NGOs that had consistently advanced this agenda in the international arena.39

Their work was informed by that of feminist scholars; Crenshaw even deliv-
ered a background paper at the Expert Group Meeting on Gender and Race
held by the UN Division for the Advancement of Women in Zagreb, Croatia,
prior to the 2001 World Conference.40

The Center for Women’s Global Leadership (‘CWGL’) was particularly
instrumental in centring the intersectionality agenda on Durban, proclaiming it
‘an occasion to renew our commitment to looking at the intersection of racism,
sexism and other oppressions in a rights based context . . . as we must keep the
effects of multiple oppressions central in all our work’.41 CWGL pioneered ‘the
expansion of existing methodologies and the design of new methodologies that
address intersectional discrimination [which] not only surface the diversity of
women’s experiences but also seek to address discrimination that occurs when
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multiple identities intersect’.42 As a result of CWGL’s and other women’s
groups’ lobbying at various preparatory meetings prior to the WCAR, the
special session of the UN Commission on the Status of Women (‘CSW’) in
March 2001 called upon governments and the international community to:

[D]evelop methodologies to identify the ways in which various forms of discrimi-
nation converge and affect women and girls and conduct studies on how racism,
racial discrimination, xenophobia and related intolerance are reflected in laws, poli-
cies, institutions and practices and how this has contributed to the vulnerability,
victimization, marginalization and exclusion of women and the girl child.43

A Working Group on Women and Human Rights, which operated at the
CSW session, advanced disaggregated data collection, contextual analysis,
intersectional review of policies and design and implementation of intersec-
tionality policy initiatives as the four elements of a methodology to address
intersectional discrimination.

Disaggregated data collection is intended to describe women’s realities
more accurately and to determine what factors (such as race, ethnicity,
descent) contribute to women’s discrimination. The idea is that data disaggre-
gated by various identity categories:

[W]ill make it possible to identify the magnitude of impact of particular problems
and policies on particular groups of women. For example, in order to evaluate the
problem of the feminization of poverty it is important to identify the extent of the
impact of poverty on different groups of women.44

Nira Yuval-Davis notes that the need for this was highlighted in several
WCAR forums, including by the then UN High Commissioner for Human
Rights, Mary Robinson.45

Contextual analysis is intended to identify the root causes and context of
the problems that women face as a result of convoluted identities. Such
contextual realities could include:
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[T]he legacy of slavery or colonialism or ancient animosities, as well as religious
and cultural factors. For example, disaggregated data may reveal the extent of rape
of ethnic women during a situation of war, but an analysis of the context reveals a
history of inter-ethnic struggle for economic power that created a climate of accep-
tance among the majority group for the rape of minority women.46

Intersectional review of policies and systems of implementation is intended
as a tool to evaluate policy initiatives and implementation systems for their
usefulness and efficacy for different women.

For example, does a policy initiate [sic] addressing racial discrimination and
economic opportunity for one group of women create further tensions with other
racial or ethnic women creating a competition and hierarchy of minorities that
serves to perpetuate the domination of a majority group. Or on the other hand, do
the implementation procedures for national machinery include a variety of strate-
gies that are sensitive to the different situations of subordination of women within
different groups.47

Design and implementation of intersectional policy initiatives are intended
to develop new strategies to combat identified patterns of discrimination.

National machineries and the UN systems can take concrete steps and implement
plans of action based on the data to support such work; governments need to enable
data collection, analysis and the allocation of adequate resources for this task. In
addition to the implementation there must be mechanisms for effective review of
such implementation.48

This practical and detailed methodology has been applauded as ‘impressive
and a step forward’.49 At present, UN human rights committees and special
rapporteurs explicitly use intersectionality as a framework when dealing with
gender issues. The important 2002 UN Resolution on the Integration of the
Human Rights of Women and the Gender Perspective ‘recognizes the impor-
tance of examining the intersection of multiple forms of discrimination,
including their root causes from a gender perspective, and their impact on the
advancement of women and the enjoyment by women of their human
rights’.50 The concept of intersectionality is particularly salient in the work of
the current Special Rapporteur on violence against women, Professor Yakin
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Ertürk.51 Prosecution of crimes of sexualised violence at times of war and
genocide is another area aided by intersectional approaches.52 In this way,
intersectionality, which originally emerged as a theory at the margins of acad-
emic feminism, has now been widely accepted in international feminist
activism and human rights discourse.

4 Problems with intersectionality
Despite these evident successes, intersectionality is not devoid of problems. It
can be surmised that the term ‘intersectionality’ in feminist discourse has at
least two dimensions: (1) a concern with subjectivity, referring to a particular
paradigm based in individual identity categories; and (2) the interplay of
different power relations and/or systems of oppression in society. Arguably,
these two dimensions have tended to serve as quite separate analytical cate-
gories in feminist theory and practice, prompting Nira Yuval-Davis to assert,
with reference to the 2000 Zagreb meeting, that ‘the analytical attempts to
explain intersectionality . . . are confusing’.53

Overall, the first meaning (referring to a combination of different identity
characteristics of an individual) has featured more saliently. For example,
McCall asserts that the word intersectionality ‘immediately suggests a partic-
ular theoretical paradigm based in identity categories’.54 Although many
scholars believe that intersectionality ‘emphasizes that different dimensions of
social life cannot be separated out into discrete and pure strands’,55 it is
arguable that the concept’s application has tended to rely on overlapping, if
not cumulative, identities.56 Crenshaw’s own metaphor to explain inter-
sectionality is that of crossroads:
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Intersectionality is what occurs when a woman from a minority group . . . tries to
navigate the main crossing in the city . . . The main highway is ‘racism road’. One
cross street can be Colonialism, then Patriarchy Street . . . She has to deal not only
with one form of oppression but with all forms, those named as road signs, which
link together to make a double, a triple, multiple, a many layered blanket of
oppression.57

Accordingly, an individual is treated as a composition of (discrete) identity
elements, such as gender, race, sexuality, religion, class and so on. This is
problematic precisely because it seems to defeat the very point of intersec-
tionality – that one strand of identity (gender) cannot exist in isolation from
others.

This conundrum is already inherent in the CSW’s much-praised four-step
methodology. Yuval-Davis notes that disaggregated data collection would by
definition rely on the fiction of ‘unambiguous and mutually exclusive cate-
gories’.58 Furthermore, the strategy of disaggregated data collection might be
at odds with the fundamental premise of the indivisibility of human rights. To
be fair, though, this is a dilemma pertaining to human rights doctrine itself.
According to CWGL:

The human rights system is based on the idea that human rights are indivisible and
interrelated. But the treaties and mechanisms set up to defend and promote human
rights tend to be linear – that is, they treat different aspects of abuse and discrimi-
nation (race, sex, age, migrant status, and so forth) separately.59

The second usage of ‘intersectionality’, prevalent in feminist theory as well
as activism, is concerned with ‘large-scale, historically constructed and hier-
archical power systems’.60 This usage refers to the interaction of what has
been described as ‘systems of hostility and depreciation’61 or the ‘interlocking
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19 Hypatia 38, 55. See also N Zack (ed) Race/Sex: Their Sameness, Difference, and
Interplay (Routledge, New York, 2007); H Zia, ‘Where Race and Gender Meet:
Racism, Hate Crime and Pornography’ in E Disch (ed) Reconstructing Gender: A
Multicultural Ontology (Mayfield, Mountain View, 1997) 504.



systems of domination’,62 roughly corresponding to the identity constituents
described above. In other words, the second usage conceptualises gender, race,
sexuality and so on in terms of systemic forces that shape societies rather than
as traits featured by individuals. However, this second meaning of intersec-
tionality has tended to be less prominent and has even been more adequately
addressed under different covers. It has been observed that human rights
activists who deal with what might be termed intersectional issues may
eschew the concept in their work, as they may believe that they already
address the complexity of social inequality by other means.63

As far as theory goes, there is an abundance of literature that theorises the
complexity of contemporary modalities of power – the aspect that proponents
of intersectionality tend to pay insufficient attention to. For example, the rich
literature on governmentality, which explores ways in which late modern
subjects are constituted through discourses of power, does not at all use the
term ‘intersectionality’ (and arguably does not need to). For example, Davina
Cooper has advanced the concept of ‘organising principles’ as a better theo-
retical alternative. She describes organising principles as (1) operating not just
between subjects, but as organisational processes, social practices and norms;
(2) not linear, but asymmetrical and contradictory; and (3) not simply
imposed from ‘above’, but part of the constitution of a community and indi-
vidual practices.64

Furthermore, Iris Marion Young proposed conceptualising gender as seri-
ality, drawing on Jean-Paul Sartre’s idea of series.65 Seriality implies an
understanding of gender as:

[A] particular form of the social positioning of lived bodies in relation to one
another within historically and socially specific institutions and processes that have
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62 S H Razack, ‘Speaking for Ourselves: Feminist Jurisprudence and Minority
Women’ (1991) 4 Canadian Journal of Women and the Law 400, 454.

63 See, for example, E Grabham, ‘Intersectionality: Traumatic Impressions’ in E
Grabham, D Cooper, J Krishnadas and D Herman (eds) Intersectionality and Beyond:
Law, Power and the Politics of Location (Routledge Cavendish, London, 2008) 183.
On the practical co-operation of various interest groups, see S Goldberg,
‘Intersectionality in Theory and Practice’ in E Grabham, D Cooper, J Krishnadas and
D. Herman (eds) Intersectionality and Beyond: Law, Power and the Politics of
Location (Routledge Cavendish, London, 2008) 124.

64 D Cooper, ‘“And You Can’t Find Me Nowhere”: Relocating Identity and
Structure within Equality Jurisprudence’ (2000) 27 Journal of Law and Society 249.

65 I M Young, Intersecting Voices: Dilemmas of Gender, Political Philosophy
and Policy (Princeton University Press, Princeton, 1997), drawing on J-P Sartre,
Critique de la raison dialectique: Théorie des ensembles pratiques (Gallimard, Paris,
1960).



material effects on the environment in which people act and reproduce relations of
power and privilege among them.66

This means a passive grouping of individuals according to structural relations ‘in
ways too impersonal to ground identity’,67 insofar as it makes strategic or politi-
cal sense. In this scheme, gender remains a useful category of analysis insofar as
it continues to serve as a major organising principle of society. Likewise, it
remains a useful basis for political affinities insofar as people’s lives continue to
be influenced by gender-related disadvantage. In this way, a ‘gender identity’ only
makes sense if its conditionality and political purposefulness are acknowledged.

Due to its insufficient emphasis on the broader, structural dimensions,
intersectionality has been criticised for fragmenting both subjectivity and the
forces that shape it. Prominent critical and feminist theorists such as Judith
Butler and Wendy Brown have insisted that it is misleading to think of gender
in isolation from race, or of race as free of all inflection of gender or sexual-
ity.68 Various streams of subjectivity literature have highlighted the pointless-
ness of constructing the individual as an atomistic, detached, ‘relentlessly
self-interested’69 entity. For Félix Guattari for example, ‘the fundamentally
pluralist, multi-centred, and heterogeneous character of contemporary subjec-
tivity’ means that ‘an individual is already a “collective” of heterogeneous
components’.70 Feminist authors as diverse as Iris Marion Young, Toril Moi
and Wendy Brown all agree, albeit in very different registers, that structural
influences are always subsumed and internalised in the individual before indi-
vidual identity components can be meaningfully articulated.71 In addition,
Brown has emphasised that the social powers constituting identity are not
simply different powers, but different kinds of power, as gender, sexuality,
race, religion and so on are not equivalent problematics.72
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66 I M Young, ‘Lived Body vs Gender: Reflections on Social Structure and
Subjectivity’ (2002) XV Ratio (new series) 410, 422.

67 Ibid.
68 See V Bell, ‘On Speech, Race and Melancholia: An Interview with Judith

Butler’ (1999) 16 Theory, Culture and Society 163; Brown, above n 56; W Brown,
‘Suffering Rights as Paradoxes’ (2000) 7 Constellations 230; J Butler, Bodies That
Matter: On the Discursive Limits of ‘Sex’ (Routledge, London, 1993).

69 W Brown, States of Injury: Power and Freedom in Late Modernity (Princeton
University Press, Princeton, 1995) 25.

70 F Guattari, ‘Remaking of Social Practices’ in G Genosko (ed) The Guattari
Reader (Blackwell, Oxford, 1996) 266 (emphasis added).

71 Young, above nn 65–6; T Moi, What Is a Woman? And Other Essays (Oxford
University Press, Oxford, 1999); Brown, above n 69; Brown, above n 56; Brown,
above n 68.

72 Brown, above n 56. See also W Brown, Regulating Aversion: Tolerance in the
Age of Identity and Empire (Princeton University Press, Princeton, 2006).



In light of these insights, the concept of intersectionality appears to be
flawed as it more often than not tends to presume that ‘intersections’ exist
prior to the subject and are more or less co-extensive. This is so despite numer-
ous reiterations by feminist activists that the intersectional disadvantage is not
simply cumulative. Indeed, ‘the metaphor of the intersection appears too static
to respond to such complexities’.73 According to Davina Cooper, the ‘onto-
logical fallacy’ of intersectionality is that it assumes that ‘the axes have an
existence apart from the ways in which they combine’.74

Most recent feminist theorising has asserted that intersectionality has
reached the limits of its potential for feminism, with its value being confined
to simply highlighting complex experiences before the law.75 Although this
function itself may be a sound political strategy, intersectionality is, according
to Joanne Conaghan, ‘rather limited in its theory-producing power. In partic-
ular, while it acts as an aid to the excavation of inequality experiences at a
local level, it tells us little about the wider context in which such experiences
are produced, mediated and expressed’.76

Furthermore, drawing analysis on the very categories that produce and
sustain ‘intersectional’ subjects can promote ‘entrenching rather than loosen-
ing identities’ attachments to their current constitutive injuries’.77 According
to Emily Grabham, whose analysis draws on Brown’s critique of identity,78

‘focusing on the “intersections” between categories merely leads to the
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73 Grabham, above n 63, 185.
74 She further explains: ‘Models that emerge as rough approximations, devel-

oped by humans in an effort to try to understand the social, become reified as phenom-
ena with an independent and prior existence. Discrete axes of gender, class, race and
age do not exist independently on some distant plane prior to their convergence in the
form of distinct social permutations. Rather, identifying axes of class, gender, race and
age occur in the course of making sense of social life.’ D Cooper, Challenging
Diversity: Rethinking Equality and the Value of Difference (Cambridge University
Press, Cambridge, 2004), 48.

75 J Conaghan, ‘Intersectionality and the Feminist Project in Law’ in
E Grabham, D Cooper, J Krishnadas and D Herman (eds) Intersectionality and Beyond:
Law, Power and the Politics of Location (Routledge Cavendish, London, 2008) 21.

76 Ibid 29 (emphasis added). Cf Rebecca Johnson’s argument that ‘[t]he point of
intersectional analysis is to see whether or not the experiences of those located at the
intersections can provide insights crucial to the construction of better theories’:
Johnson, above n 18, 29.

77 Brown, above n 69, 134. Cf Johnson’s argument that intersectionality should
be seen as not merely about victimisation, but highlighting unique strategies of resis-
tance: Johnson, above n 18, 29. Johnson draws on Mann, who argues that ‘we should
think of ourselves as conflicted actors rather than as fragmented selves’: P S Mann,
Micro-Politics: Agency in a Post-Feminist Era (University of Minnesota Press,
Minneapolis, 1994) 4.

78 Brown, above n 69.



production of “more” categories, thereby supporting the law’s propensity to
classify’.79 Intersectionality thus is very prone to falling back into the trap of
binarism, replicating and multiplying ‘the taxonomy of the norm and its devi-
ations’, of which ‘[identity] categories are merely sub-sets’.80

This replication is most apparent in intersectional discrimination claims.
The phenomenon of ‘intersectional discrimination’ has received considerable
attention in doctrinal legal scholarship, where ‘intersectional’ tends to be used
more or less interchangeably with adjectives such as ‘double’, ‘compound’,
‘additive’, ‘cumulative’ and ‘multiple’.81 Sarah Hannett explains that ‘“multi-
ple discrimination” can occur in at least two ways: where the grounds of
discrimination are additive [or double] in nature, and/or where the discrimina-
tion is based on an indivisible combination of two or more social characteris-
tics’.82 In this scheme, ‘additive discrimination’ denotes situations where an
individual suffers cumulatively from (different) discriminatory practices to
which the two or more different groups he or she belongs to are susceptible,
with statistics being key in determining such discrimination.

Grabham is right to point out that such claims ‘do not interrogate social
positions as effects of power’.83 On another occasion, she recounts her own
experience as a lawyer of preparing a discrimination claim on behalf of a trans
lesbian woman who had experienced harassment at work: having to squeeze
the case into ‘one or more of the following grounds: sex, sexual orientation
and/or gender reassignment’84 reified rather than challenged these categories.
The utterly fragmentary nature of discrimination law meant that it was impos-
sible to even accurately translate what had happened or how the individual
herself felt about it into a legally intelligible picture.85

Gender and international human rights law 211

79 Grabham, above n 63, 186.
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81 See M Eaton, ‘Patently Confused: Complex Inequality and Canada v Mossop’
(1994) 1 Review of Constitutional Studies 203; S Hannett, ‘Equality at the
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(2003) 23 Oxford Journal of Legal Studies 65; and E W Shoben, ‘Compound
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82 Hannett, above n 81, 68.
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A survey of international equality and discrimination jurisprudence reveals
a similar result. One example is the case of Abdulaziz, Cabales and Balkandali
v United Kingdom,86 in which the applicants, whose husbands were precluded
from joining them in the United Kingdom, alleged discrimination on the
grounds of both race and sex under Article 14 of the European Convention on
Human Rights. The European Court of Human Rights approached the
complaint as implying two distinct types of discrimination, despite the clear
interaction of the two as the operation of the immigration rule in question
relied on gendered stereotypes of immigrants of Asian descent. Only sex (and
not race) discrimination was found in the case.

In the case of Dahlab v Switzerland,87 a teacher who had been told to
remove her Islamic headscarf complained of sex discrimination. This was
dismissed as the European Court of Human Rights considered that the
measure ‘was not directed against her as a member of the female sex’ and that
the law ‘could also be applied to a man who, in similar circumstances, wore
clothing that clearly identified him as a member of a different faith’.88 This
legalistic abstraction appears to completely discount the specific, intersec-
tional reality of Islamic headscarf restrictions affecting Muslim women in a
particular way in a particular European context.

It is also interesting to note the older but much-praised HRC decision in
Lovelace v Canada,89 in which a Maliseet Indian woman had lost her status as an
Indian under Canadian law due to her marriage to a non-Indian (whereas an
Indian man married to a non-Indian woman would not have lost his status). The
HRC chose to uphold Lovelace’s rights by way of applying Article 27 of the
International Covenant on Civil and Political Rights (‘ICCPR’),90 which protects
minority rights. Interestingly, it considered that this provision was ‘the one which
is most directly applicable’,91 despite having the option of deciding the case
under various non-discrimination and equality provisions of the ICCPR.92

Arguably, this goes to show the difficulty of squaring intersectionality with avail-
able discrimination and equality frameworks in international human rights law.
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88 Ibid 461.
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Thus, intersectional claims may not even be able to challenge what
Conaghan calls ‘law’s representational role’.93 As Grabham puts it:

Viewing intersectional analysis in the context of the genealogy of identity claims in
liberal society gives us more of an understanding why it has not had the radical
effects in discrimination law that we might have wished for. If single-ground rights
claims are based on disciplinary identities, then intersectional rights claims (and
many forms of legal intersectional analysis) are no less bound to these categories.
Using more categories in legal analysis, or focusing on the intersections between
legal categories, does not of itself challenge the regulatory function of liberal iden-
tity. Indeed, the precision required for intersectional perspectives can be seen to
approximate the ‘anatomy of detail’ that goes into the production of subjects for
surveillance and regulation.94

In sum, intersectionality has been successful at highlighting the problem of the
marginalisation of certain identities and experiences in feminist politics, law
and broader human rights discourse. Intersectionality feminists have had
impressive influence in the international human rights arena. However, the
concept’s utility beyond this ‘representational function’ is open to question.

5 Conclusion
Joan Wallach Scott once wrote that the history of feminism had been ‘the
history of the project of reducing diversities (of class, race, sexuality, ethnic-
ity, politics, religion, and socio-economic status) among females to a common
identity of women (usually in opposition to patriarchy, a system of male domi-
nation)’.95 This, however, is only true up to a point. It is also true that the femi-
nist project has been for quite some time animated by another central concern,
the need to conceptualise the oppression of women – as Gayle Rubin famously
put it more than three decades ago – in its ‘endless variety and monotonous
similarity’.96 Intersectionality purports to do exactly that as it highlights that
‘pure’ gender does not exist, that gender alone does not account for the
complex inequalities that women worldwide persistently find themselves in.

Arguably, intersectionality is a success story of feminism on at least two
counts. First, it has been a tremendously influential agenda on the global
human rights arena as feminists have succeeded in integrating an intersec-
tional gender perspective into major areas of UN human rights work. Second,
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it is one area in which feminist theorists and activists have worked in tandem,
with theory making a difference in the ‘real world’. These two successes are
to be welcomed and celebrated.

More recently, however, concerns have been voiced over the limiting
potential of intersectionality. It has been criticised for fragmenting subjectiv-
ity and thus colluding with the regulatory (rather than empowering) impulse
of human rights. Perhaps this is an inevitable side-effect of a successful strat-
egy. Yet if feminism is to continue to have an impact on the lives of real
women, it has to take internal critique on board. This does not necessarily
imply discarding intersectionality as a strategic tool. Rather, acknowledging
the limitations of intersectionality means using it even more wisely and
supplementing it with a range of more targeted, if less ambitious, agendas and
tools.
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9. Refugees and displaced persons: the refugee
definition and ‘humanitarian’ protection
Susan Kneebone*

Humanitarian: Having regard to the interests of humanity or mankind at large.1

The vast majority of refugees are . . . unprotected under codified international law.
They are ‘humanitarian’ refugees who seek shelter from conditions of general
armed violence . . . or simply bad economic conditions.2

[H]umanitarianism is the ideology of hegemonic states in the era of globalisation
marked by the end of the Cold War and the growing North–South divide . . . [T]he
Northern commitment to humanitarianism coexists with a range of practices which
violate its essence.3

1 Introduction
The discussion in this chapter was inspired by a talk by a distinguished Italian
academic who was agonising over Italy’s refugee ‘crisis’, which involves
increased numbers of persons attempting to reach Italy by sea from North
Africa and eastern Europe.4 In this speech the academic made use of a distinc-
tion between ‘refugees’ and ‘humanitarian entrants’. In particular, it was
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* My thanks to Karen Spitz for her research assistance in connection with this
chapter, and to Sarah Joseph for her helpful comments. I am responsible for any
remaining misconceptions.

1 C T Onions (ed), The Shorter Oxford English Dictionary On Historical
Principles (3rd ed, Clarendon Press, Oxford, 1973) 995.

2 K Hailbronner, ‘Non-Refoulement and “Humanitarian” Refugees: Customary
International Law or Wishful Legal Thinking?’ (1985–86) 26 Virginia Journal of
International Law 857.

3 B S Chimni, ‘Globalization, Humanitarianism and the Erosion of Refugee
Protection’ (2000) 13 Journal of Refugee Studies 243.

4 Paola Totaro, ‘Italy’s island of hope to become a prison for desperate
refugees’, The Age (Australia) 7 February 2009, 15, citing UNHCR statistics that in
2008 a record 36,952 refugees landed on Italian shores (a 75 per cent increase on 2007)
and that 31,000 were processed on the Italian island of Lampedusa. See S Kneebone,
C McDowell and G Morrell, ‘A Mediterranean Solution? Chances of Success’ (2006)
18 International Journal of Refugee Law 492, 492–500, for a discussion of the
Mediterranean ‘problem’.



suggested that persons fleeing for economic reasons, or persons fleeing gener-
alised violence, were not ‘proper’ refugees within the meaning of the 1951
Convention Relating to the Status of Refugees (the ‘Refugee Convention’),5

and that if states chose to assist them, it would be for ‘humanitarian’ motives.
It was clear from the context of the talk that a very narrow definition of a
refugee was being applied. According to the speaker, a refugee is someone
who flees civil or political persecution. If this misunderstanding is widely
accepted, then Italy and indeed Europe and other industrialised states do
indeed have a ‘refugee crisis’ – a crisis of meaning.

In this chapter, I argue that the malaise of the international regime of
refugee protection (as indicated by the current reluctance of Mediterranean
states to process refugees arriving by boat) reflects a confused notion of
‘humanitarian protection’ and misunderstanding of the term ‘refugee’. I
suggest that industrialised states make use of a binary which they have devel-
oped between the legal definition of a refugee and the notion of humanitarian
protection. When humanitarian protection is granted to refugees and asylum
seekers fleeing conflict or economic disadvantage, it is associated with
government ‘largesse’ or discretion, with the idea of extra-legal remedies.6

The effect of this binary is to de-couple the Refugee Convention from its
general humanitarian and human rights focus and to assert state border control
or sovereignty in the name of ‘humanitarianism’.7 It thus strengthens the
perception that there are ‘genuine’ and ‘bogus’ or ‘non-genuine’ refugees.

Further, as I illustrate below, the main reasons for flight today are civil wars
and generalised violence, or denial of social and economic rights. Thus a
restrictive reading of the Refugee Convention enables states to exclude a large
portion of the world’s refugees from its protection.
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5 Convention Relating to the Status of Refugees, opened for signature 28 July
1951, 1989 UNTS 137 (entered into force 22 April 1954) (the ‘Refugee Convention’).
In everyday parlance a ‘refugee’ is a person in flight, a person seeking refuge.
However, in international law a ‘refugee’ is a person who comes within the definition
in Art. 1A(2) of the Refugee Convention and the Protocol relating to the Status of
Refugees, opened for signature on 31 January 1967, 19 UNTS 6223, 6257 (entered into
force 4 October 1967).

6 Ruddock v Vadarlis [2001] 1329 FCA, (2001) 110 FCR 491 [126] per
Beaumont J.

7 Guy S Goodwin-Gill and Jane McAdam, The Refugee in International Law,
(3rd ed, Oxford University Press, Oxford, 2007) 1: ‘The refugee in international law
occupies a legal space characterised, on the one hand, by the principle of State sover-
eignty and the related principles of territorial supremacy and self-preservation and on
the other competing humanitarian principles derived from general international law and
from treaty.’



The argument in this chapter is essentially that restrictive approaches to
refugees and to interpretation of the refugee definition reflect a confused under-
standing of the meaning of ‘humanitarian’. As the quotations above illustrate,
the word has different contextual connotations. The general term ‘humanitar-
ian’ is associated historically with ethical and theological meanings and, in its
‘pure’ or literal sense, has the core idea of concern for humanity. In this chap-
ter I explain how this sense of ‘humanitarian’ became absorbed into
International Humanitarian Law after the atrocities of World War II.
Subsequently, the ideas of ‘humanitarian intervention’ has been used to
describe the basis of military intervention in certain states, and ‘humanitarian
assistance’ has been used to describe the protection given to displaced persons.
In legal terms, the roots for such intervention or assistance are very different. It
is my central argument that, through conflation of ideas, ‘humanitarianism’ has
become politicised and divorced from the original meaning of ‘humanitarian’.

The argument is developed in two main sections. First, I discuss the devel-
opment of the Refugee Convention definition and the mandate of the United
Nations High Commissioner for Refugees (the ‘UNHCR’), and the latter’s
mandate on the issue of internally displaced persons (‘IDPs’). In that discus-
sion I note that the UNHCR mandate covers both protection of refugees and
humanitarian protection. Secondly, I will trace briefly the development of the
idea of ‘humanitarian protection’ for displaced persons to demonstrate how
this straightforward notion has lost its way.

To begin, a snapshot of the current global situation of refugees and
displaced persons is provided.

2 The current situation: refugees and ‘displaced persons’
The current regime of international refugee protection is undoubtedly under
stress. Whilst the 1951 Refugee Convention contains a definition of a
‘refugee’8 which covers 11.4 million refugees, a large proportion of the
world’s displaced population estimated at 51 million9 is not covered by the
definition as they have not crossed an international border.10 This cohort

Refugees and displaced persons 217

8 In Article 1A(2) of the Refugee Convention, a refugee is defined as a person
with a ‘well-founded fear of persecution’ by reason of one of the five grounds set out
in the article.

9 United Nations High Commissioner for Refugees (‘UNHCR’), 2007 Global
Trends: Refugees, Asylum-seekers, Internally Displaced and Stateless Persons (June
2008) 2. This figure includes 25.1 million who come under the UNHCR mandate (as
explained in the text), of whom the UNHCR is providing direct assistance to 13.7
million.

10 Such persons are known as Internally Displaced Persons (‘IDPs’). Art.
1A(2) of the Refugee Convention requires a person to be ‘outside the country of his
nationality’.



includes 26 million affected by what the UNHCR terms as ‘conflict-induced
internal displacement’.11 Conflict is also a major reason for international flight
in order to seek asylum. The UNHCR’s statistics on asylum seekers12 reveal
that the main countries of origin are Iraq, followed by the Russian Federation,
China, Somalia, Afghanistan and Serbia.13 After a period of decline, both the
global refugee population and the total number of displaced persons are
increasing.14

For the large part, this scenario is played out in countries far from the indus-
trialised states that drive the policy behind international refugee protection.15

Further, over the last two decades, those industrialised states have systemati-
cally introduced restrictive non-entrée measures and interpretations of the
refugee definition which limit access to international refugee protection in
those states. Of those who have left their country, 80 per cent of refugees
remain in the same region, and the number of those living in ‘protracted
refugee situations’ continues to rise.16 Simultaneously, the number of ‘urban’
refugees, that is, those living in cities and recognised by the UNHCR as
refugees, has increased.17 Such persons are awaiting a ‘durable solution’.18
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11 UNHCR, above n 9, 2.
12 An ‘asylum seeker’ is a person seeking asylum from persecution who has yet to

be recognised as a ‘refugee’ as defined in Art. 1A(2) of the Refugee Convention. But note
that the UNHCR takes the view that a person who satisfies that definition is a ‘refugee’
without the need for a determination to that effect. This is known as the ‘declaratory’
theory – see UNHCR, Handbook on Procedures and Criteria for Determining Refugee
Status under the 1951 Convention and the 1967 Protocol relating to the Status of
Refugees (Geneva: 1979, re-edited 1992) (‘UNHCR Handbook’) [28].

13 UNHCR, Asylum Levels and Trends in Industrialized Countries: First Half
2008 (17 October 2008) 6.

14 UNHCR, above n 9, 6.
15 UNHCR, Asylum Levels and Trends in Industrialized Countries: First Half

2008: Statistical Overview of Asylum Applications Lodged in 38 European and 6 Non-
European Countries (17 October 2008) 6.

16 Brookings-Bern Project on Internal Displacement, Expert Seminar on
Protracted IDP Situations (Geneva: 21–22 June 2007) – the figure quoted at p. 1 is
14.2 million. In 2005 it was calculated that the UNHCR’s mandate covered 8.7 million
refugees and that the total IDP population was 23.7 million. In 2006 the total IDP popu-
lation had risen to 24.5 million. See ibid, Table 1 on 22. See also UNHCR, above n 9,
2: in 2007 the UNHCR figures were 11.4 million refugees and 25.1 million IDPs.

17 That is, they have been recognised by the UNHCR as coming within the
refugee definition and are awaiting regularisation of their status as per one of the
‘durable solutions’ referred to below.

18 The three ‘durable solutions’ are classically stated as return (repatriation),
local integration (eg through naturalisation) and resettlement. See S Kneebone, ‘The
Legal and Ethical Implications of Extra-territorial Processing of Asylum Seekers: the
“Safe Third Country” Concept’ in Jane McAdam (ed) Moving On: Forced Migration,
Human Rights and Security (Hart Publishing, Oxford, 2008).



These trends take place within the context of a globalised world in which it
is estimated that the number of people living outside their homeland stands at
200 million.19 It has been suggested that the majority leave their place of birth
because they are unable to earn a living and because there is a demand for their
labour elsewhere.20 These migrants include ‘regular’ (legal) and ‘irregular’
(illegal) migrants. The latter group includes asylum seekers. A recent UNHCR
Discussion Paper has put UNHCR’s role into this context with the following
description:

While the majority of people move to establish new livelihoods, improve their stan-
dard of living, join members of their family or take up educational opportunities,
those of concern to UNHCR are forced to flee by human rights violations and armed
conflict.21

This context points to a second important factor in the global refugee picture
which has driven the response of the receiving industrialised states. Often the
line between asylum seeker and ‘illegal migrant’ is fine, as many are fleeing
economic disadvantage brought on by post-conflict situations or as a result of
persistent discrimination. In the context of international migration, refugees are
often juxtaposed with ‘mere’ ‘economic’ migrants or described as ‘economic
refugees’. The ‘migration–asylum nexus’, which is employed in this context,
concentrates upon the fact that there are ‘mixed flows’ of asylum seekers and
irregular (economic) migrants. The effect of the ‘migration–asylum nexus’ is to
treat the protection needs of refugees as a secondary consideration to migration
controls.

This is the background to the tendency of industrialised states to charac-
terise any protection given to ‘economic refugees’, or those fleeing conflict,
who arrive in their jurisdiction, as ‘humanitarian’.22 Such objects of ‘humani-
tarian’ protection are considered to be outside the scope of the legal refugee
definition. We turn now to consider the development of the Refugee
Convention definition.
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19 Antonio Guterres, ‘UN High Commissioner for Refugees’, The Age
(Australia) 11 December 2007, 13.

20 Ibid.
21 Refugee protection and durable solutions in the context of international

migration, prepared for the High Commissioner’s Dialogue on Protection Challenges,
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22 K Hailbronner, ‘Non-Refoulement and “Humanitarian” Refugees: Customary
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3 The Refugee Convention definition, the UNHCR mandate and
‘humanitarian protection’

At the global level, the international system of refugee protection in the post-
World War II period has mostly developed in reaction to refugee crises and
mass outpourings, rather than as responses to the needs of individual refugees.
As the history of the development of the Refugee Convention definition
demonstrates, this means that the reality does not sit well with the legal situa-
tion. As the figures discussed above suggest, the world’s refugee and
displaced person population is largely out of sight of industrialised states as a
result of focused policies of ‘containment’ or ‘warehousing’ of groups of
refugees.

The Refugee Convention, which was negotiated in the aftermath of World
War II, was intended to deal with the European problem of 1.25 million
refugees arising out of the post-war chaos. In particular it was directed at the
victims of Nazi and other fascist regimes. This is recognised by the refugee
definition, which describes a refugee as a person with an individual ‘well-
founded fear of being persecuted’ as a result of ‘events occurring before 1
January 1951’ (Article 1A(2)), with states having an option to limit their oblig-
ations to refugees from Europe under Article 1B. The Protocol relating to the
Status of Refugees of 1967 (the ‘Refugee Protocol’)23 removed these temporal
and geographical limits, thus apparently indicating that the Refugee
Convention applied globally.

The Refugee Convention not only provided an individualised definition of
a refugee but also made it clear that it was an instrument for human rights
protection. The Refugee Convention, which arose from European events and
which was brokered (largely) by European nations, was a manifestation of the
development of a system of international law and institutions intended to
provide responses and solutions to a global problem. The importance of the
establishment of the UNHCR in 1951 to administer the Refugee Convention
under the United Nations General Assembly (the ‘GA’) should not be under-
estimated. This measure anticipated the development of far-reaching human
rights instruments which were intended to recognise the universality of human
rights. Notably, the reference in the Preamble of the Refugee Convention to
the Universal Declaration of Human Rights24 is relied upon to indicate the
underlying human rights basis of the Refugee Convention. The view of lead-
ing refugee law scholars is reflected by Michelle Foster, who says:
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In light of the reference in the Preamble to the UDHR, it is arguable that the
Refugee Convention should be placed within the context of the developing body of
international human rights law.25

As James Hathaway has explained, the instruments26 leading up to the 1951
Convention were inspired either by ‘humanitarianism’, that is ‘an attempt to
accommodate the reality of a largely unstoppable flow of involuntary migrants
across European borders’27 or by the need for individual human rights protec-
tion. The significance of the Refugee Convention was that it made such
protection dependent upon the need to prove individual persecution rather than
being applicable to categories of persons subject to human rights abuse.

Thus in this context it can be seen that the Refugee Convention is an instru-
ment of human rights protection which was intended to implement the basic
right to flee persecution and to seek and enjoy asylum, and to enshrine the
right against refoulement or return to a place where ‘life’ or ‘freedom’ is
threatened (Article 33(2)). The refugee definition in Article 1A(2) refers to a
person who is outside her or his country, and who has a ‘well-founded fear of
being persecuted for reasons of’ one of five specified grounds: namely, race,
religion, nationality, membership of a particular social group or political opin-
ion.28 This was a significant development as previous refugee instruments had
provided a generalised, descriptive refugee definition.29 It is now regarded as
well established that the Refugee Convention and the elements of the defini-
tion, including the meaning of ‘persecution’ and ‘being persecuted’, should be
interpreted within a human rights framework which includes reference to the
standards provided by the main human rights treaties.30 As Hathaway has said,
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the Refugee Convention was ‘rarely understood to be the primary point of
reference’ for refugee rights.31

However, in practice the elements of the definition (which are themselves
undefined) have been interpreted restrictively for some categories of claims,
including those which according to the UNHCR are the basis upon which most
people flee, namely conflict and human rights violations.32 In particular the
Refugee Convention definition, which applies to individuals, has been inter-
preted to require ‘targeted’ persecution (through the words ‘for reasons of’
which have been interpreted to require a strict nexus, or causal link, between
the ‘predicament’33 of the applicant for refugee status and one of the given
Convention grounds). Therefore, for example, people caught up in civil war or
fleeing conflict may have difficulty in bringing their claim within the Refugee
Convention definition because the harm suffered by an individual is indistin-
guishable from that suffered by a general section of the population at large. In
the context of civil war and internal conflict, a distinction has been made
between laws or acts which apply to the general populace (which are prima
facie not persecutory by nature) and those which single out an individual or
group of individuals (and may amount to ‘persecution’).34 A second restrictive
technique is to interpret the Refugee Convention to cover principally abuses
of civil and political rights (as did the Italian inspiration for this discussion),
whereas the human rights context of the Refugee Convention makes it clear
that it was intended to cover denial of or discrimination on the basis of all
human rights, including the so-called ‘second generation’ social and economic
rights.35 Thus substantial numbers of refugees are excluded from protection by
restrictive interpretations in receiving states.

Such restrictive interpretations reflect the history of the development of the
international refugee regime. In the Cold War period, crises such as the
Hungarian one of 1956 and the Czech uprising in 1968 emphasised the ideo-
logical basis of the individualised concept of refugee protection in the 1951
Refugee Convention (and thus supported a reading of the definition as focused
upon civil and political rights). However, from the 1970s onwards, refugee
crises in other parts of the world, largely in Africa and Asia, suggested that the
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refugee problem was not unique to Europe and that it required different
approaches. As we shall see in the next section, these developments high-
lighted the ‘humanitarian’ nature of refugee protection.

The UNHCR promoted the 1967 Refugee Protocol to enable it to deal with
new situations of refugees en masse, such as Chinese refugees fleeing commu-
nism and refugees from African states affected by de-colonisation, civil wars
and independence movements. However, whilst the Refugee Protocol recog-
nised the global nature of the problem, the universality of the rights of
refugees, and the possibility of global solutions,36 it did not grant the UNHCR
the extra powers it wanted to deal with groups of refugees.37 The legacy of this
episode was to create a distinction between refugees who flee individualised
persecution (and who can claim refugee status under the 1951 Refugee
Convention) and those who flee generalised violence (who may have diffi-
culty in proving that they are persecuted as individuals for Refugee
Convention reasons). The process surrounding the creation of the Protocol
also showed the tension between state interests and the UNHCR, which is
dependent on the same states as donors for its operations.

A Development of the UNHCR mandate: refugees and humanitarian
protection

The UNHCR was established by the GA in 1950 and provided with a statute
to describe its role and mandate, the Statute of the Office of the United Nations
High Commissioner for Refugees (the ‘UNHCR statute’).38 It replaced the
International Refugee Organisation, whose Constitution had specified cate-
gories of persons and refugees to be assisted (as mentioned above).
Importantly, the UNHCR statute refers to its ‘humanitarian’ and ‘non-
political’ role in the same sentence, thus endorsing the association between
humanitarian ideals and neutrality. Article 2 of the UNHCR statute provided
as follows:

The work of the High Commissioner shall be of an entirely non-political character;
it shall be humanitarian and social and shall relate, as a rule, to groups and cate-
gories of refugees.39
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At the same time, Article 6 of the UNHCR statute adopted the Refugee
Convention definition of a refugee. Thus, it has been suggested that the
UNHCR statute contains an ‘apparent contradiction’.40 On the one hand it
applies to groups and categories of refugees, but it also provides an individu-
alised definition in the same terms as the 1951 Refugee Convention. It seems
that no specific consideration was given to this fact. In practice the UNHCR
mandate has evolved subsequently in direct response to large-scale crises to
cover both refugees and other categories of displaced persons in regions of
origin, asylum seekers in destination states and stateless persons, who are
collectively referred to as ‘persons of concern’ in the UNHCR’s collection of
statistics.

A brief summary of the UNHCR’s involvement in such crises illustrates the
flexible and incremental evolution of its role and mandate. In 1957 the GA
authorised the UNHCR to use its ‘good offices’ to intervene in the crisis of
mainland Chinese in Hong Kong. The ‘good offices’ mandate was used again
in 1959 in relation to refugees in Morocco and Tunisia.41 Another extension
of its protection mandate, which harked back to the pre-1951 period, was
through the conferment of prima facie status on certain groups of refugees
without the need for individual determinations.42 Thus in this context the ideas
of humanitarian and individual protection clearly ran together.

The reference to ‘persons of concern’ in contemporary statistical reports
has it origins in the GA’s use of the term ‘refugees and displaced persons of
concern’ since the mid-1970s.43 In particular this term was used to describe
UNHCR activities in Sudan (1972) and in Vietnam (1975). At this time the
term ‘displaced persons’ was used to refer to victims of countries split by civil
war, so the legal niceties of whether they were ‘refugees’ was avoided. The
UNHCR was reluctant to use the term ‘refugee’ for this category of displaced
persons or to accord them prima facie status in this period.44 It has been
suggested that this category of displaced persons had its foundations in
humanitarian necessity rather than legal status,45 thus reinforcing a distinction
between the legal status of ‘refugee’ and humanitarian status.

In particular, the UNHCR developed its mandate in the refugee crisis in
Indochina in the 1970s and 1980s when up to three million people fled in the
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two decades after 1975. Always subject to critical scrutiny by donor countries
and regional participants, the UNHCR experimented with various responses
during this crisis. For example, 600,000 people who fled Indochina between
1975 and 1979 were initially granted prima facie status. Later the concept of
temporary protection was utilised. Subsequently, the UNHCR assisted in the
formulation of the Comprehensive Plan of Action (the ‘CPA’) for Indo-
Chinese Refugees. The CPA developed in two stages. The first stage was
brokered by the United Nations Secretary-General in 1979, resulting from
pressure by the Association of Southeast Asian Nations (the ‘ASEAN’), and
involved temporary asylum to be followed by resettlement in a third country.
In an attempt to deter clandestine departures it was accompanied by an
Orderly Departure Programme (‘ODP’). However, when the problem contin-
ued to escalate, it was followed in 1989 by the formal CPA, which had an
emphasis on voluntary returns and reintegration in the country of origin. In
this instance the Malaysian government requested the UNHCR to convene a
second international conference, in which the ASEAN again participated. As
a result, the CPA was agreed upon at a Geneva Conference held on 13–14
June 1989 by the UNHCR, the countries of first asylum and 50 resettlement
countries.

The role of the UNHCR in the implementation of the CPA is nothing short
of controversial.46 The predominant features of the CPA were the emphasis on
orderly departures and resettlement and consequently, although countries in
the region provided initial asylum, they did not eventually sign up to the
Refugee Convention. It has been suggested that the UNHCR’s pragmatic
approach to the problem is responsible for the current lack of commitment in
the South East Asia region to refugees.47 Further criticism arose from the fact
that the UNHCR assisted with the processing of asylum seekers in countries
of first asylum by producing Guidelines to encourage uniformity of practice in
the region. But, as the UNHCR’s role in this respect under the CPA was to
‘observe and advise’, individual states retained control over the selection
process. Yet many critiques emerged of the processes and of the UNHCR’s
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perceived failure to be more proactive in this respect.48 The UNHCR was also
criticised for its role in assisting ‘voluntary’ returns to Vietnam. Additionally
in this period the UNHCR took on a humanitarian role which involved moni-
toring the situation in the country of origin for those who remained or who
were returned. The UNHCR was criticised for engaging too actively with
‘humanitarian’ measures within Vietnam and thus breaching its ‘non-political’
mandate.

Altogether, the role of the UNHCR in the CPA demonstrated the complex-
ity of its position and a flexible and pragmatic application of its mandate.
Importantly, during this crisis the term ‘displaced persons’ was used. The CPA
facilitated the incremental development of the UNHCR’s role, which in the
last two decades has become increasingly solution and protection oriented49

rather than bound by legal categories. For example, UNHCR played an impor-
tant role in coordinating relief in the 2004 tsunami disaster in South East Asia.
It has also recently indicated its support for solutions to ‘environmental
refugees’ who do not strictly meet the Refugee Convention refugee definition.
It thus regards its humanitarian protection mandate to cover groups and
persons who fall outside the legal category of ‘refugee’ or the strict terms of
its mandate50 in accordance with the literal meaning of the term ‘humanitar-
ian’, that is, ‘having regard to the interests of humanity at large’. Or, to express
this in more positive terms, it perceives its mandate to refugees within the
context of its broader humanitarian role.

B The ‘internally displaced persons’ issue: the UNHCR’s mandate and
‘humanitarianism’

The above discussion demonstrates that the legal definition of a refugee in the
1951 Refugee Convention does not cover all categories of displaced persons;
but the term ‘humanitarian protection’ has broader application. In the 1980s,
in response to mass displacements, scholars who had begun to study the
phenomenon of forced migration and displaced persons pointed out the limits
of the Refugee Convention definition. As David Turton expressed it, ‘no
sooner had the concept of refugee been confined to this legal box than it began
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jumping out’.51 Meanwhile legal academics such as Kay Hailbronner rein-
forced the distinction between the legal definition and humanitarian protection
which is implicit in UNHCR’s mandate, by focusing upon the need for partic-
ularised fear and by attacking the notion of ‘humanitarian’ refugees.52 In
particular it was argued that the Refugee Convention did not apply to ‘those
who shelter from conditions of general armed violence’, natural disaster or
‘simply bad economic conditions’.53

By contrast, in other regions affected by mass displacements of people, new
instruments broadened the legal definition and recognised the coincidence
between refugee and ‘humanitarian’ protection. For example, Article II(2) of
the 1969 Organisation of African Unity Convention Governing the Specific
Aspects of Refugee Problems in Africa (the ‘OAU Convention’)54 states that
the grant of asylum is ‘a peaceful and humanitarian act’. This OAU
Convention arose in the context of independence movements and massive
displacements in the decolonisation period of Africa.55 The 1969 OAU
Convention was a direct inspiration for the 1984 Cartagena Declaration on
Refugees adopted at a Colloquium held at Cartagena, Colombia, in November
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1984 (the ‘Cartagena Declaration’),56 which relates to the ‘refugee situation’
in Central America. This was a response to mass refugee influxes, in this case
arising from political and military instability in Central America in the 1970s
and 1980s. As in the OAU Convention, the refugee definition in the Cartagena
Declaration is linked to root causes57 and confirms that the granting of asylum
is ‘humanitarian’ in nature. The Cartagena Declaration reflected the then
current experiences of refugees by expressing its ‘concern’ at the problem
raised by military attacks on refugee camps and settlements in different parts
of the world.58 Additionally, going beyond the ‘legal’ refugee issue, it
expressed its ‘concern’ at the ‘situation of displaced persons within their own
countries’.59

The term ‘internally displaced person’ (IDP), which came into use in the
1980s, distinguishes refugees as persons who have crossed a border, and
focuses upon the fact that IDPs are ‘internal refugees’. As we shall see, a
different response based upon humanitarian principles and ‘responsibility to
protect’ was formulated for IDPs. However, the UNHCR continued to play a
role in the protection of IDPs in a further extension of its mandate. In so doing,
the binary between legal status and humanitarian protection became
entrenched.60

The first major international recognition of an IDP issue was the Security
Council authorisation for Allied intervention in Iraq to protect the Kurds in
1991, although the issue had been acknowledged since the end of the 1980s in
the context of difficulties in repatriating Cambodian and Afghan refugees.
Thomas Weiss and David Korn61 point to Resolution 1992/7362 of the
Commission on Human Rights, where the United Nations Secretary-General
was requested to appoint a Special Representative on IDPs and to commission
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a study of the IDP issue, as the beginning of the development of a separate
‘mandate’ on the issue.63

Throughout the 1990s, the advocates for resolution of the IDP issue sought
to keep the issue out of the United Nations, whilst the UNHCR fought to retain
the integrity of its protection mandate. At the same time, the UNHCR further
expanded its ‘good offices’ mandate to provide humanitarian assistance to
IDPs,64 as for example in the Balkans crisis. In 1993, the GA authorised
UNHCR involvement in IDP issues where there was a specific request from
the United Nations and where the state concerned consented.65 But this
humanitarian role did not include the provision of legal protection.66 In
September 2005 the UNHCR was assigned the role of ‘cluster’ chair for the
protection of conflict-generated IDPs in the United Nations Inter-Agency
Standing Committee established to co-ordinate humanitarian protection.67 In
addition, the UNHCR chairs clusters on emergency shelter and on camp
management and co-ordination under this approach.

In the debate over the role of the UNHCR in relation to IDPs there are vari-
ous assumptions about the scope of its mandate. For example, it has been
argued that its primary role is to determine legal status,68 and that its role in
the Balkans raised issues of conflict of interest between its ‘protection’
mandate to refugees and its role in ‘containing’ displaced persons within the
country of origin.69 Elaborating upon that point, it has been suggested that the
UNHCR’s role was initially conceived as ‘neutral, passive and reactive’. Thus,
there is continuing disagreement about the limits of the UNHCR’s mandate,
and about how UNHCR should perform its humanitarian role. But my argu-
ment is that there is a synergy between the legal definition of a refugee and
‘humanitarianism’. In practical terms it may not be possible to draw a bright
line between refugees and other groups in need of humanitarian assistance.

The IDP issue is greatest in situations where there are failed states and
internal conflict (such as West Darfur, Sudan and Chad). In these situations,
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the distinction between IDP and refugee is fluid and technical, depending upon
whether a person has managed to cross a border. Certainly IDP and protracted
refugee situations often coexist on different sides of the border in Africa in
particular. As the figures quoted above demonstrate, IDPs now outnumber
refugees in today’s world.

In light of the above discussion, it is perhaps unsurprising that a debate has
developed over the UNHCR’s increasingly ‘solution-oriented’ approach
through its humanitarian work in regions of origin. One of the overarching
problems which besets the international response to refugees is the tendency
to ‘contain’ or ‘warehouse’ them in regions of origin.70 The proponents of
refugee rights stress the importance of the institution of asylum, and the
UNHCR’s role in defending it,71 implicitly and expressly critiquing the
UNHCR for putting too much focus upon regions of origin. They perceive this
quest for solutions in regions of origin as fuelling the use by industrialised
destination states of restrictive entry practices and restrictive interpretation of
the refugee definition. This debate reflects the binary between the legal defin-
ition of a refugee and the notion of humanitarian protection – the latter is seen
as the appropriate response in far-away places and the justification for refusal
to grant refugee status by industrialised destination states.

4 IDPs and the development of humanitarian ‘norms’
A plank of the argument in this chapter is that restrictive approaches to
refugees reflect a confused understanding of the meaning of ‘humanitarian’.
As the quotations at the outset of this chapter illustrate, the word has different
connotations which reflect its different uses. For example, the term ‘humani-
tarian intervention’ has been used to describe the basis of military intervention
in the case of the United Nations in Iraq in 1991 (in aid of the Kurds), and
subsequently by NATO in Kosovo. Often the intervention was needed in order
to provide assistance to civilian populations. The term ‘humanitarian assis-
tance’ has been used to describe the protection given to displaced persons,
including by the UNHCR, often in the aftermath of humanitarian interven-
tions. In legal terms, the roots for such intervention or assistance are very
different. It is my central argument that, through the conflation of ideas,
‘humanitarianism’ has become politicised and divorced from the original
meaning of ‘humanitarian’. As others have said:
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This contemporary debate over the purposes, principles, and politics of humanitar-
ianism reveals a struggle to (re)define the humanitarian identity . . . The debate over
the humanitarian identity reflects a search to recapture the unity and purity that is
tied to its presumed universality.72

In this section, I provide a thumbnail sketch of the legal bases of humani-
tarian intervention and assistance and the debates concerning the scope of
these principles. In particular I want to demonstrate how the IDP Guiding
Principles 1998 (the ‘Guiding Principles’)73 attempted to reconcile these
debates and to provide a normative framework within which the rights both of
displaced persons and of refugees are recognised. This is in contrast to the
UNHCR mandate, which lacks an explicit normative framework. Although
refugee scholars argue for the need to interpret the Refugee Convention defi-
nition broadly, in accordance with its human rights context74 and the general
framework of rights, this is not mandated.75

The traditional meaning of ‘humanitarian law’ as a branch of international
law is concerned with the scope of the rules of conduct in armed conflict, now
codified in the 1949 Geneva Conventions and the two Protocols of 1977. The
main change in humanitarian law since World War II has been its emphasis on
the shielding of the civilian population from the effects of war,76 as well as its
extension into and prescription of minimum standards of humane conduct in
non-international armed conflict. It has been suggested that humanitarian law
shares with human rights law, albeit on a narrower basis, ‘a fundamental
concern for humanity’.77

The International Committee of the Red Cross (the ‘ICRC’), which has a
unique and central role in international humanitarian law as a neutral NGO
providing humanitarian assistance, maintains its own guidelines of humanitar-
ian behaviour, albeit in a context applicable to the ICRC rather than states.
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Jean Pictet famously identified seven core principles of humanitarianism for
the purposes of the ICRC: humanity, impartiality, neutrality, independence,
voluntary service, unity, and universality.78

Yet another use of the term ‘humanitarian’ in international law comes from
the mooted doctrine of ‘humanitarian intervention’. Article 2(7) of the United
Nations Charter (the ‘UN Charter’)79 recognises the power of the Security
Council to mandate an intervention where there is a ‘threat to peace’ within
the meaning of Chapter VII of the UN Charter (see Articles 39–42). Instances
of the ‘humanitarian’ use by the Security Council of this power include Iraq,
Somalia and Haiti, although dispute remains as to the weight accorded to
humanitarian considerations in the decision to authorise intervention. There
have also been arguments that states can engage in humanitarian intervention
outside the auspices of the United Nations, as occurred with the NATO inter-
vention in Kosovo.80 Unsurprisingly, legal and policy debates around this
issue have centred on the concept of state sovereignty and the politics of inter-
vention, with some commentators pointing to inconsistencies in the use of the
power to intervene in recent crises.81

On a broader level, the notion of humanitarian intervention has led to
philosophical debates about the limits and ethics of intervention, and about
the link between human rights abuse and humanitarian assistance.82 It has
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been suggested that the notion of humanitarian intervention has led to a move
from ‘sovereignty as authority’ to ‘sovereignty as responsibility’.83 For
example, Abiew says that ‘Humanitarian intervention is based on the notion
that sovereign jurisdiction is conditional upon compliance with minimum
standards of human rights.’84 In this context there is an uneasy alliance
between human rights and Western security interests in the name of humani-
tarianism, which potentially undermines the original sense, or ‘purity’, of
humanitarian protection.

At the level of practical guidance, the Guiding Principles are significant in
promoting the normative basis for humanitarian assistance. They focus
broadly on the human rights needs of displaced persons and on the need to
protect IDPs from discrimination arising from displacement generally.
Importantly, the Guiding Principles are not restricted to situations of armed
conflict but apply to all internally displaced persons. Moreover, the Guiding
Principles are based upon existing human rights protection. The Introductory
Note, paragraph 9, states quite clearly:

The purpose of the Guiding Principles is to address the specific needs of internally
displaced persons worldwide by identifying rights and guarantees relevant to their
protection. The Principles reflect and are consistent with international human rights
law and international humanitarian law.

They are intended to provide not only practical guidance but also to be an
instrument of public policy education and consciousness-raising.85 It is also
important to note that the Guiding Principles specifically recognise the rights
of asylum seekers and refugees under the Refugee Convention. Principle 15
reasserts the right of internally displaced persons to seek asylum ‘in another
country’.

The key principles reflect the norms of ‘sovereignty as responsibility’.86

For example, Principle 3.1 states:

National authorities have the primary duty and responsibility to provide protection
and humanitarian assistance to internally displaced persons within their jurisdiction.
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The idea of ‘sovereignty as responsibility’ is a central concept of the Guiding
Principles. For example, Principle 25 states as follows:

1. The primary duty and responsibility for providing humanitarian assistance to
internally displaced persons lies with national authorities.

2. International humanitarian organizations and other appropriate actors have
the right to offer their services in support of the internally displaced. Such an
offer shall not be regarded as . . . an interference in a State’s internal affairs
. . . Consent thereto shall not be arbitrarily withheld, particularly when
authorities concerned are unable or unwilling to provide the required human-
itarian assistance.

Thus the Guiding Principles establish a normative framework for protec-
tion of IDPs and recognise that such may include asylum seekers. Importantly
they also recognise that the causes of displacement arise from a broad range
of circumstances including ‘the effects of armed conflict, situations of gener-
alised violence, violations of human rights or natural or human-made disas-
ters’.87 They recognise the need to protect displaced persons from
discrimination ‘in the enjoyment of any rights and freedoms’ (Principle 1,
emphasis added), which includes the denial of social and economic rights. The
Guiding Principles contain repeated references to the need to respect human
rights (Principles 5, 8, 18, 20). Principle 22 prohibits discrimination against
IDPs on the basis of broad social and economic rights, including the rights to
freedom of thought, conscience, religion or belief and the right to seek freely
opportunities for employment and to participate in economic activities. And
indeed it is because such rights are denied that IDPs flee and become asylum
seekers and irregular international migrants.

As an international conference on the Ten Years of the Guiding Principles
on Internal Displacement (‘GP10’) held in Oslo in October 2008 makes clear,
although the Guiding Principles are accepted widely as spelling out the oblig-
ations of national authorities and the operational principles for protection of
IDPs,88 there are still challenges to acceptance of the normative framework of
‘sovereignty as responsibility’.

Whilst the Guiding Principles recognise the ‘humanitarian’ needs of
displaced persons, in the eyes of industrialised receiving states they are often
‘economic refugees’ or conflict-induced refugees who might become the
objects of the exercise of humanitarian discretion. However, a proper reading
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of the Refugee Convention definition against a human rights background
would lead to recognition of their legal status as refugees in destination states
and be consistent with a broad ‘humanitarian’ reading of the Refugee
Convention.

5 Into the future: the UNHCR’s humanitarian role and state responses
In its November 2007 Discussion Paper, the UNHCR referred to the main
causes of international flight as human rights violations and armed conflict (as
noted above) and said:

Given the uneven outcomes of the globalisation process, coupled with the growing
impact of climate change on the sustainability of life in many parts of the planet, it
seems likely that the issue of human mobility will become increasingly complex
and assume a leading role on the global policy agenda.89

As noted above, one of the results of such complex movements, which include
‘mixed flows’ of asylum seekers and irregular migrants in search of work, has
been to apply restrictive entry approaches to all movement, because of the
‘asylum–migration nexus’. Due to the negative connotations associated with
that term, recently the UNHCR has determined to avoid ‘asylum–migration
nexus’ and instead to refer to ‘refugee protection and durable solutions in the
context of international migration’.90 This solution-oriented approach to inter-
national migration includes implementation of the ‘10 Point Plan’91 which
was conceived and drafted in the context of the Mediterranean crisis with
which this chapter began. That plan arose out of UNHCR’s frustration at the
lack of coordinated efforts between countries and agencies in that region.92

But the ideas behind the 10 Point Plan are intended to be applied globally.
The 10 Point Plan is intended to assist with ‘durable solutions in the context

of international migration’. It has a strong emphasis on practical measures,
upon cooperation, and sharing of data and information between countries and
agencies. Some of the language of the 10 Point Plan is reminiscent of attempts
to find ‘solutions’ in the 1980s, as for example in the preventing of secondary
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movement, which is linked to policies of containment in regions of origin and
restrictive entry measures by receiving states. Other parts of the 10 Point Plan
hark back to the CPA for Indo-Chinese Refugees by referring to ‘return
arrangements’ and ‘alternative migration options’.

But what is also interesting for the present discussion is the way in which
the UNHCR refers to its ‘evolving role’ in this context. The UNHCR refers to
its ‘precise mandate’93 and describes itself as a ‘rights-based organisation’.94

In the November 2007 Discussion Paper it was said: the ‘UNHCR’s mandate
is to provide protection and solutions for refugees and other persons who are
of concern to the Office.’95 It was stressed that the UNHCR’s ‘fundamental
concern is the protection of refugees’.96 But the UNHCR simultaneously
stresses that its role is to provide humanitarian assistance and to address
humanitarian concerns. Thus it is clear that the UNHCR does not see its role
as involving a binary between the legal status of refugee and humanitarian
protection – the former is an essential aspect of its broader role.

Yet states continue to apply the term ‘humanitarian protection’ to their
schemes for complementary and temporary protection which by their very
nature recognise the extra-legal quality of protection granted to persons who
are considered to fall outside the legal definition of ‘refugee’. Although
schemes for complementary and temporary protection are in theory based
upon the prohibition against torture contained in other human rights instru-
ments,97 their use has the potential to undermine the Refugee Convention.
Further, in many states, the use of such forms of protection far outweighs the
granting of refugee status.

As Jane McAdam has pointed out, the unique feature of the Refugee
Convention in comparison with other human rights instruments is that inter-
national law requires that the person be granted the status of a refugee.98

McAdam explains that whereas the grant of Refugee Convention status enti-

236 Research handbook on international human rights law

93 Crisp, above n 90, 1.
94 UNHCR, above n 21 [18].
95 Ibid [10].
96 Ibid [13].
97 Eg International Covenant on Civil and Political Rights, opened for signature

16 December 1966, 999 UNTS 171 (entered into force 23 March 1976), Art 7;
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into
force 26 June 1987). Art 3. See Brian Gorlick, ‘The Convention and the Committee
against Torture: A Complementary Protection Regime for Refugees’ (1999) 11
International Journal Of Refugee Law 479.

98 Jane McAdam, ‘The Refugee Convention as a Rights Blueprint for Persons in
Need of International Protection’ in McAdam (ed) Moving On (2007) 267.



tles the person to a full range of rights under the Refugee Convention,99 ‘no
comparable status arises from recognition of an individual’s protection need
under a human rights instrument’.100 As Hathaway says: ‘Refugee status is a
categorical designation that reflects a unique ethical and consequential legal
entitlement to make claims on the international community’.101 Michelle
Foster explains:

Indeed, the key purpose of the Refugee Convention was not so much to define who
constitutes a refugee but to provide for the rights and entitlements that follow from
such recognition.102

In practice the Refugee Convention is bypassed in many jurisdictions,
where there is an inclination to grant lesser forms of protection to recognised
refugees or to deny rights due under the Refugee Convention. Increasingly, the
status-conferring function of the state is used to marginalise the international
system of refugee protection, and to diminish the status of refugees and
asylum seekers within the community.

In some jurisdictions such as Australia and the UK there is a trend to grant
what are essentially complementary forms of protection to recognised
refugees. That is, such protection is treated as essentially ‘humanitarian’.
Australia’s Temporary Protection Visa (‘TPV’) system, which was in place
from 1999 until mid-2008,103 is mirrored in the UK. In Australia TPV holders
had less social and economic rights than other refugees.104 In Australia there
is currently no formal system of complementary protection, other than through
the Minister’s exercise of the so-called ‘humanitarian’ discretion under the
Migration Act 1958 (Cth), s. 417.105
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In the UK, applicants granted refugee status are given a five-year tempo-
rary residence permit, called ‘limited leave to remain’. Near the end of this
term applicants may apply for permanent settlement, that is, ‘indefinite leave
to remain’ in the UK. Alternatively, an applicant may be found to be entitled
to one of the two forms of complementary protection: Humanitarian
Protection, which entitles the applicant to be granted leave to remain in the UK
for a period of five years,106 or Discretionary Leave, under which an applicant
will be granted leave to remain for a period of no longer than three years.107

Those applicants granted complementary protection are able to apply for
indefinite leave to remain after meeting specific qualification criteria.108

The tendency to complementary ‘humanitarian’ protection is also present
in the European Union asylum system. Council Directive 2004/83/EC of 29
April 2004, also known as the ‘Qualification Directive’, provides ‘minimum
standards for the qualification and status of third country nationals . . . as
refugees or as persons who otherwise need international protection’. In partic-
ular the Qualification Directive lays down the criteria for ‘subsidiary protec-
tion status’, which is ‘complementary and additional to the refugee protection
enshrined in the’ Refugee Convention.109 McAdam has critiqued the
Qualification Directive, saying:

While it establishes a harmonised legal basis for complementary protection in the
EU, it does so in a political environment that is suspicious of asylum-seekers, that
seeks restrictive entrance policies and that is wary of large numbers of refugees.110

Another commentator on the Directive has said:

European policies have changed from being primarily rooted in humanitarian
considerations to becoming more focused on state interests. One of the conse-
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quences of this change is that the human rights machinery today plays a stronger
role than hitherto as an instrument to counterbalance state powers. Consequently,
we are now witnessing a conflict between new refugee policies and human rights
law.111

This statement demonstrates that one of the side effects of the binary between
legal refugee status and the concept of humanitarian protection is that states
use human rights instruments as their ‘sword’. By relying upon the comple-
mentary protection route provided by these instruments, they undermine the
Refugee Convention. As this statement recognises, humanitarian considera-
tions morph with state interests.

6 Conclusion
In this chapter I have located the restrictive responses of industrialised states
to refugees and asylum seekers within a binary between the legal status of a
refugee (as envisaged by the Refugee Convention) and the notion of humani-
tarian protection as ‘extra-legal’. In particular, I have referred to restrictive
interpretations of the individualised Refugee Convention definition, as in the
case of persons fleeing conflict or discrimination on the basis of denial of
social and economic rights, to illustrate the point. I have also pointed to the
tendency of industrialised states to use schemes for complementary and
temporary protection as ‘humanitarian protection’ in place of granting refugee
status as further evidence of the use of a binary.

I have pointed out that this binary appears in the UNHCR’s mandate, but
that the UNHCR has consistently considered refugee protection to be an
aspect of its general humanitarian role. I have argued that there is a synergy
between the legal definition of a refugee and ‘humanitarianism’, as indicated
by the human rights context of the Refugee Convention. Restrictive responses
to refugees and to interpretation of the refugee definition reflect a confused
understanding of the meaning of ‘humanitarian’ and narrow readings of the
Refugee Convention definition. It seems that in this context ‘humanitarian’
has become synonymous with state discretion and border protection, rather
than with human rights protection. In other words, the use of the term ‘human-
itarian protection’ by industrialised destination states in relation to refugees
denies credence to the Refugee Convention.

In this chapter, I have put the refugee ‘problem’ into the broader political
and international context of displaced persons. I argued, through an examina-
tion of the different uses of ‘humanitarian’ in the context of displaced persons,
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that a similar misunderstanding of the term exists at the international level.
There also, the notion of humanitarian protection has become confused with
state interests. This is reflected in critiques of the UNHCR’s role as a human-
itarian organisation. It is my central argument that, through conflation of ideas,
‘humanitarianism’ has become politicised and divorced from the original
meaning of ‘humanitarian’.

However, the IDP Guiding Principles are significant in promoting the
normative basis for humanitarian assistance. Importantly, they recognise the
complex causes for movement and the right to seek asylum. They should be
looked to for guidance on the rights of refugees and for promoting interpreta-
tions of the Refugee Convention definition within a human rights framework.

240 Research handbook on international human rights law



10. International criminal law
Elies van Sliedregt and Desislava Stoitchkova

1 Introduction
The term ‘international criminal law’ harbours various meanings. Traditionally
it refers to the international aspects of national criminal law. It concerns the
legal issues that arise when prosecuting cross-border crime. States conclude
agreements and treaties on how to proceed when prosecuting such crimes. State
sovereignty plays an important role in this type of ‘internationalised’ criminal
law. Various designations are used to refer to it: transnational criminal law,
horizontal international criminal law, or droit pénal international. Topics that
are typically part of this type of law are: (i) extraterritorial jurisdiction,
(ii) extradition, (iii) police and judicial cooperation, (iv) transfer of criminal
proceedings and (v) transfer and execution of foreign judicial decisions.

Many treaties have been concluded to shape such inter-State collaboration;
some extradition treaties date back to the 16th century. Criminal cooperation
agreements can be bilateral or multilateral. Multilateral treaties very often are
the product of cooperation within a regional or international organisation such
as the Council of Europe or the United Nations (the ‘UN’). In recent years, the
European Union (the ‘EU’) has been active in setting up a cooperation regime
in criminal matters for its Member States. This more informal and efficient
regime replaces the classical inter-State criminal cooperation regime of the
Council of Europe and is based on the principle of ‘mutual recognition’ of
foreign judicial decisions, which limits the exercise of State sovereignty and
requires States to recognise foreign judicial decisions as if they were their
own. In this chapter we will refer to this branch of international criminal law
as ‘transnational criminal law’.

The other type of international criminal law refers to the criminal law
aspects of international law. It regulates the prosecution of a small class of
‘core crimes’: so-called international crimes. Genocide, crimes against
humanity, war crimes, and aggression are regarded as universally condemned
and can be the subject of prosecution at the international level.1 All four
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crimes have an international pedigree in that they are defined and developed
in international treaty and customary law and/or the case law of the interna-
tional criminal tribunals. In contrast, torture, as defined in the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (the ‘CAT’),2 is generally not regarded as belonging to the class
of international crimes. Although it has an international pedigree by being
defined in an international treaty, it is not part of an international criminal
statute, at least not as a self-standing crime. When committed during an armed
conflict, torture can be a war crime, or, as part of a widespread or systematic
attack, it can be a crime against humanity.

More and more international crimes are prosecuted at the national level,
often on the basis of universal jurisdiction. This branch of international crim-
inal law differs from transnational criminal law in that it originates from inter-
national law. Moreover, State sovereignty plays a lesser, or less prominent,
role than in transnational criminal law. This follows from the applicable coop-
eration regime that regulates the cooperation of States with international judi-
cial institutions such as the ad hoc International Criminal Tribunals for the
Former Yugoslavia (‘ICTY’) and Rwanda (‘ICTR’), and the International
Criminal Court (‘ICC’). This type of international criminal law has been
referred to as international criminal law per se, supranational criminal law,
vertical international criminal law, and droit international pénal. In this chap-
ter we will refer to it as ‘international criminal law’.

What the two branches of international criminal law have in common is that
they lie on the fault line between two fields of law: international law and crim-
inal law. These two types of law are inherently different. The subjects of inter-
national law are States, while criminal law deals with individuals. Sources of
international law include unwritten, fluid rules of customary international law.
Criminal law, on the other hand, requires clear written rules,3 as stipulated by
the principle of legality. The combination of these two fields may result in an
unfortunate position for the individual accused, as will be illustrated below.

In Section 2, we will explore the concepts and legal instruments that make
up transnational criminal law. Extradition, mutual legal assistance, and the
transfer of proceedings and execution of sentences will be discussed as part of
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the traditional inter-State cooperation in criminal matters in Subsection 2A.
We will then consider a new form of inter-State cooperation, the European
Arrest Warrant (‘EAW’) in Subsection 2B. Section 3 will focus on interna-
tional criminal law (per se). Subsection 3A contains a historical introduction
to prosecution at the international level, which is followed by an overview of
the international(ised) courts and tribunals that try those accused of interna-
tional crimes. In Subsection 3B, substantive international criminal law will be
discussed, in particular definitions of international crimes, criminal responsi-
bility and defences. Moving from substantive law to procedural law,
Subsection 3C is concerned with international criminal procedure, an emerg-
ing discipline of international criminal law. Subsection 3D deals with the
cooperation between States and the international courts and tribunals. This is
where the two branches of international criminal law converge. Finally, in
Section 4 the position of the individual will be highlighted in both trans-
national criminal law and international criminal law per se.

2 Transnational criminal law

A International legal cooperation
International legal cooperation concerns those powers that a State has at its
disposal to cooperate with other States in investigating, prosecuting and adju-
dicating cross-border crimes, crimes committed by its nationals abroad, and
crimes committed by foreigners within its borders. A distinction can be made
between primary legal cooperation and secondary legal cooperation.4 Primary
legal cooperation comprises those measures that provide for the transfer of an
essential part of the criminal procedure, for instance, the prosecution of a
crime or the enforcement of a penalty. Secondary legal cooperation encom-
passes various forms of assistance to another State, for instance, the extradi-
tion of a suspect or convicted person. Another distinction between legal
cooperation measures can be made between cooperation measures in the phase
before a conviction has been entered, for instance extradition of suspects or the
transfer of prosecution, and cooperation measures that can be taken after the
conviction, such as extradition of convicted persons and the transfer of
sentences. In the following we will discuss the four most important legal coop-
eration matters.

(i) Extradition Extradition is probably the oldest form of inter-State coop-
eration in penal matters. It is the surrender of a person by one State to another,
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the person being accused of a crime in the requesting State or unlawfully at
large after conviction.5 Some States only extradite persons on the basis of a
treaty, as required by their constitution or extradition law. While international
law does not require a treaty basis for extradition, many States have concluded
extradition treaties. Such treaties create legal certainty and warrant reciprocity
with regard to mutual obligations. Moreover, by concluding extradition
treaties, States express the trust they have in each other’s criminal justice
system. When an extradition treaty has been concluded, the Judge and the
Executive no longer have to scrutinise the criminal system of a State to deter-
mine whether extradition to that State is opportune or even allowed.6

(a) Refusal grounds Extradition treaties originate from the common inter-
ests of States in combating crimes. However, States generally still retain the
power to refuse extradition requests. In fact, many States have limited their
cooperation by adopting declarations, reservations and refusal grounds, so
they can demand guarantees and safeguards before deciding on extradition
requests. Ne bis in idem,7 trials in absentia, prosecution of minors and extra-
dition of nationals are all grounds upon which a refusal to cooperate can be
based. This widespread practice of reservations and refusal grounds indicates
that parties to an extradition treaty to a certain extent retain their sovereignty.

Many bilateral extradition treaties have been concluded between States.
Multilateral extradition treaties have been signed in the context of regional and
international organisations. In Europe, the most important treaties have been
negotiated and endorsed under the auspices of the Council of Europe, such as
the 1957 European Extradition Convention.8 Since the terror attacks of 11
September 2001, there has been sufficient political support within the EU to
implement a new, more efficient and expedited extradition scheme (referred to
as ‘surrender’) by way of the EAW, discussed in subsection 2B below.

(b) Principles underlying extradition International cooperation in criminal
matters requires trust in other States’ criminal justice systems. Such trust is
often presumed when an extradition treaty exists. In the words of Justice
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5 R Cryer et al, An Introduction to International Criminal Law and Procedure
(Cambridge University Press, Cambridge, 2007) 79.

6 Albert H J Swart, Nederlands Uitleveringsrecht (WEJ Tjeenk Willink,
Deventer, 1986) 56.

7 Literally ‘not twice for the same’ means that no legal action can be instituted
twice for the same conduct. The concept originates in Roman civil law; in common law
terms it is referred to as the double jeopardy rule.

8 European Convention on Extradition, opened for signature 13 December
1957, 359 UNTS 273 (entered into force 18 April 1960).



Holmes in Glucksman v Henkel, ‘we are bound by the existence of an extra-
dition treaty to assume that the trial will be fair’.9 From this trust or ‘good
faith’ principle stems the rule of non-inquiry, which prohibits a State from
thoroughly scrutinising an extradition request and inquiring into the motives
behind it.

On the other hand, there is no rule of international law that obliges States
to trust another State blindly and to cooperate with it unconditionally, which
explains the existence of refusal grounds as discussed above. Two other prin-
ciples can be mentioned in this context, namely the tenet of double criminal-
ity and the rule of speciality. The principle of double criminality requires that
the underlying act or omission is criminal in both the requesting and the
requested State.10 The rationale underlying this rule is primarily State sover-
eignty; a State should not be required to extradite a person to another State for
an offence that would not amount to a crime under its own law. Some claim
that the double criminality principle is closely linked to the legality precept
(nulla poena sine lege),11 while others hold that it serves to protect the human
rights of the requested person.12 Recently, cooperation agreements have been
adopted within the EU that have abolished the double criminality requirement.
The EAW, for instance, does away with double criminality for a limited
number of crimes. These offences are thought to be so serious that they are
considered crimes throughout the EU. We will discuss the EAW in more detail
below.

The rule of speciality requires the requesting State to bring proceedings
against the requested person only for the crime, or crimes, for which the
person has been extradited. The rule of speciality may be waived when the
requested State or the requested person consents to prosecution of, or execu-
tion of a sentence for, other offences.13

(c) Extradition procedure The extradition procedure is governed by the
law and practice of the requested State. Generally, a two-tier decision-
making process is in place. A court considers the formal requirements and
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9 Glucksman v Henkel (1911) 221 U.S. 508.
10 Generally see N Jareborg, Double Criminality – Studies in International

Criminal Law (Iustus Förlag, Uppsala, 1989).
11 R Cryer et al, above n 5, 74.
12 M Plachta, ‘The Role of Double Criminality in Penal Matters’ in N Jareborg

(ed) Double Criminality – Studies in International Criminal Law (Iustus Förlag,
Uppsala, 1989) 128–9.

13 See C Nicholls and J Knowles, The Law of Extradition and Mutual
Assistance: International Criminal Law – Practice and Procedure (Oxford University
Press, Oxford, 2007, 2nd ed) 180. See also G Gilbert, Aspects of Extradition Law
(Martinus Nijhoff, Dordrecht, 1991) 106.



the admissibility of the extradition request, while the actual surrender is an
executive decision. This ‘dual key’ decision-making is especially relevant
with regard to refusal grounds that touch on sensitive areas, such as another
State’s human rights situation. The Executive is thought to be best equipped
to deal with such sensitivities. As we will see below, the EAW provides for a
purely judicial procedure, with the Executive having been removed to make
the procedure more efficient and expeditious.

An extradition procedure is not a regular criminal procedure; it is not a
‘trial’ in the sense of Article 6 of the European Convention on Human Rights
(‘ECHR’).14 The trial to determine guilt or innocence will already have
occurred, in the case of a convicted person being extradited to serve a
sentence, or will take place in the State requesting extradition. The requested
person will normally have an opportunity to be heard and an opportunity to
raise objections to extradition. However, the presumption of innocence does
not apply; the prosecution in the requested State does not have the onus to
prove that the requested person is guilty. Rather, the burden lies on the
requested person to disprove guilt. Extradition will be refused when the
requested person can unequivocally demonstrate that he or she is innocent.

(d) ‘Alternatives’ Extradition is a formal and rather lengthy procedure. It
can take months before a person is extradited. Moreover, an extradition
request does not necessarily guarantee the requested person’s passage to the
territory of the requesting State. After all, refusal grounds, such as the politi-
cal offence exception, may pose an obstacle to extradition.15 To circumvent
ineffective extradition, or non-extradition, States have resorted to extra-
judicial means to apprehend the fugitive and bring him or her before their
courts.

Adolf Eichmann was abducted from Argentina by Israeli agents in order to
be tried by an Israeli court for genocide.16 Argentina, not having consented to
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14 Convention for the Protection of Human Rights and Fundamental Freedoms,
opened for signature 4 November 1950, 213 UNTS 262 (entered into force
3 September 1953) (‘ECHR’).

15 The political offence doctrine covers two types of crimes: ‘relative’ political
offences, which are committed in connection with a political act or common crimes
committed for political motives or in a political context, and ‘pure’ or ‘absolute’ polit-
ical offences, such as treason, sedition and espionage. The latter category is covered by
the exception to extradition.

16 Attorney-General of Israel v Eichmann (District Court of Jerusalem, 1968) 36
ILR 5; Attorney-General of Israel v Eichmann (Supreme Court, 1968) 36 ILR 277; see
H Silving ‘In re Eichmann: A Dilemma of Law and Morality’ (1961) 55 American
Journal of International Law 307, and P O’Higgins ‘Unlawful Seizure and Irregular
Rendition’ (1960) 36 British Yearbook of International Law 279.



the abduction, filed a complaint with the UN against Israel for violating its
territorial sovereignty. More recently the US has relied on ‘extraordinary
rendition’ as part of its fight against terrorism. Suspects of terrorism are
captured and moved around the globe to be interrogated, and possibly tried.
These ‘alternatives’ breach international law in terms of both State sover-
eignty and human rights provisions. When it comes to the human rights of the
person who is subject to rendition or abduction, the rule is clear: no State may
ever send a person to a place where the person is likely to be tortured, and
certainly not with the intention of him or her being tortured. This has been
confirmed in the Alzery17 case before the Human Rights Committee and in
Agiza18 before the CAT committee.

The fact that extra-judicial alternatives to extradition violate international
law does not mean that a court should divest itself of the power to try a person
once he or she has been brought before it. The District Court of Jerusalem
decided to exercise jurisdiction and try Eichmann.19 In accordance with the
maxim male captus bene detentus, some national courts have long been
prepared to try accused persons regardless of the irregular means by which
they have been apprehended.20 In recent years the male captus rule has been
superseded occasionally by the abuse of process doctrine, which requires a
court to decline jurisdiction and stay proceedings when the defendant has been
brought to court in an unlawful manner or because his human rights have been
violated.21 This doctrine has been applied by courts in New Zealand, South
Africa and England.22 The abuse of process doctrine is not recognised by the
United States.
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17 Alzery v Sweden, CCPR/C/88/D/1416/2005, UN Human Rights Committee
(HRC), 10 November 2006.
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At the ICTY, the male captus bene detentus rule was adhered to in the case
of a Bosnian Serb who was forcibly abducted from the Republika Srpska and
handed over to NATO forces, who then brought him to the Tribunal in The
Hague.23 In balancing the interest of the accused and his human rights against
the interest of the international community and the legitimate expectation that
those accused of international crimes would be brought to justice, the Appeals
Chamber held that since there was no evidence ‘[t]hat the rights of the accused
were egregiously violated in the process of his arrest . . . the procedure
adopted for his arrest did not disable the Trial Chamber exercising its juris-
diction.’24 The Nikolic case demonstrates that there is an ‘Eichmann excep-
tion’ to the abuse of process doctrine; that is, when it comes to universally
condemned offences such as genocide, crimes against humanity or war crimes,
a court will not easily divest itself of jurisdiction.

(ii) Mutual legal assistance Another form of (secondary) legal cooperation
is mutual legal assistance (‘MLA’), which can be best described as providing
investigative and/or prosecutorial assistance at the request of a State for the
purpose of a criminal investigation or prosecution in that State. MLA may
consist of the taking of witness statements, search and seizure, cross-border
pursuit and observation, or the serving of documents.

Originally, MLA was regulated alongside extradition as the instrument with
which a requested person’s goods or articles could be seized and subsequently
used as evidence. It developed into an independent instrument from the ‘Letters
Rogatory’, a system of requests for assistance with the taking of evidence or
sending delegations to another State to conduct their own investigations.

MLA is regulated in bilateral and multilateral treaties, such as the 1959
Council of Europe Convention on Mutual Assistance in Criminal Matters25

and the 2000 Convention on Mutual Assistance in Criminal Matters between
the Member States of the EU. The latter instrument simplified existing proce-
dures and introduced new forms of cooperation.26 In a global context, MLA
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23 Prosecutor v Dragan Nikolic, Case No. IT-94-02-AR73, T. Ch. II, ICTY (18
December 2003).

24 Ibid [32].
25 Opened for signature 20 April 1959, ETS No. 30 (entered into force on

12 June 1962).
26 Such as ‘joint investigation teams’ where police and judicial authorities from

different Member States work together in investigating and prosecuting transnational
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can be found in, inter alia, the 2003 Corruption Convention,27 the 1984
Torture Convention,28 and the International Convention for the Suppression of
the Financing of Terrorism.29

From an individual defendant’s and a State sovereignty point of view,
MLA as a form of legal cooperation is less intrusive, or serious, than extradi-
tion. As a result, most legal systems provide for MLA procedures that are less
formal than extradition proceedings. States may still retain the possibility to
rely on refusal grounds, although the double criminality requirement is not as
widely accepted a condition for MLA as it is for extradition. Moreover, in
some States, MLA can be given without there being a treaty basis through
informal MLA (‘informal MLA’).

The rule of non-inquiry also applies to MLA and this can be problematic
when criminal justice systems differ with regard to certain prosecutorial and
investigative powers. If, for example, the requested State has relied upon
search and seizure powers that would be considered unlawful in the request-
ing State and the requested evidence has been produced as a result of those
powers, the individual defendant cannot argue that the evidence is ‘unlawful’
and therefore precluded from being provided to the authorities of the request-
ing State (although it might still be open for the accused to argue at trial that
the evidence obtained through MLA should be declared inadmissible.) MLA,
like extradition, is considered an agreement between States that trust each
other; the requesting State must assume that the requested State has collected
the evidence in good faith and as a result it cannot be challenged in court.30

(iii) Transfer of proceedings and enforcement of penalties Transfer of
proceedings and enforcement of penalties are two forms of legal cooperation
that, unlike extradition and MLA, are primary forms of inter-State cooperation
in criminal matters; a substantial part of the criminal procedure is transferred
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27 Opened for signature 31 October 2003, UN General Assembly Resolution
58/4 (entered into force on 14 December 2005) (‘Corruption Convention’).

28 Opened for signature 10 December 1984, 1465 UNTS 85 (entered into force
26 June 1987) (‘Torture Convention’).

29 Opened for signature 9 December 1999, 39 I.L.M. 270 (2000) (entered into
force 10 April 2002).

30 Consider the statement by Van Hoek and Luchtman: ‘International criminal
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concerning the legitimacy of the acts of foreign authorities.’ A A H van Hoek and M
J J P Luchtman, ‘Transnational Cooperation in Criminal Matters and the
Safeguarding of Human Rights’ (2005) 1 (2) Utrecht Law Review 2, available at
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from one State to another. Due to the nature of these cooperation forms, both
transfer of criminal proceedings and enforcement of penalties require double
criminality.

Criminal proceedings may be transferred for reasons of ‘prosecutorial
economy’, for instance when co-accused find themselves in the requesting
State, or when the requesting State has already started prosecution against the
accused. Another important reason for transferring proceedings is of a human-
itarian nature, that is, to facilitate reintegration into society. It makes sense to
transfer a trial to the country of which the accused is a national. The trial will
be conducted in his or her mother tongue and relatives can easily visit. The
most well-known multilateral instrument in this area is the 1972 European
Convention on the Transfer of Proceedings in Criminal Matters (‘ECTP’).31

Enforcement of a penalty in a jurisdiction other than where the penalty was
imposed may have various justifications. Firstly, there may be humanitarian
reasons, since both the transfer of proceedings and the transfer of execution of
sentences aim to bring suspects and sentenced persons back to their State of
nationality or residence. Secondly, agreeing to transfer the enforcement of
penalties may facilitate extradition. An otherwise reluctant State may agree to
extradite on condition that the requested person is returned to serve the
sentence imposed.32 Two ways of enforcing a penalty may be discerned: direct
enforcement and the conversion of penalties in the administering State where
the penalty is to be enforced. Both bilateral and multilateral treaties have been
concluded to provide for the enforcement of penalties. The most well-known
treaties are the 1970 European Convention on the International Validity of
Criminal Judgments33 and the 1983 Convention on the Transfer of Sentenced
Persons (‘CTSP’).34

The ECTP provides for refusal grounds, which mainly relate to the purpose
of transferring proceedings. Transfer may be refused when the accused is a
non-national or does not reside in the requested State. The CTSP does not
provide for a catalogue of mandatory refusal grounds and thus leaves it up to
States to declare, or not, in which circumstances they refuse to cooperate.
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B New forms: the European Arrest Warrant
The Framework Decision (‘Decision’) establishing the EAW entered into
force on 1 January 2004.35 Since the adoption of the Italian law transposing
the Decision on 22 April 2005, the EAW has been operational throughout the
EU and has largely replaced traditional extradition procedures. Mutual trust,
or ‘a high level of confidence’, has been a key notion underlying the system
of cooperation in criminal matters in the EU. Mutual trust has been referred to
by the Council of the European Union as the ‘bedrock’ of the Decision on the
EAW. It provides the basis for mutual recognition, which in turn is considered
to be the ‘cornerstone’ of EU judicial cooperation in criminal matters.

In the context of the EAW, mutual trust has been the reason for abolishing
the double criminality rule for a number of crimes and for removing the
Executive from the decision-making process. In October 1999 the European
Council in Tampere, Finland, asserted that mutual recognition (of judicial
decisions and judgments) was to be the ‘cornerstone’ of judicial cooperation
within the EU.36 The concept of mutual recognition and mutual trust is
premised on the assumption that the EU Member States share common values
and rights. However, mutual trust has not resulted in the elimination of refusal
grounds. While the European Commission sought to introduce a cooperation
scheme that fundamentally differed from extradition, with only a limited
number of refusal grounds and no double criminality requirement for any of
the underlying crimes, the draft proposal Framework Decision was ‘watered
down’ in negotiations by the Council of Ministers by the insertion of concepts
and refusal grounds derived from extradition law.37 Indeed, most refusal
grounds listed in the Decision establishing the EAW reflect grounds of refusal
that feature in extradition treaties and national extradition statutes. In that
sense there is still room for ‘distrust’ and sovereignty concerns.

The above may prompt us to describe the EAW as ‘extradition in transition’
rather than a revolutionary new form of cross-border transfer of suspects and
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35 Council Framework Decision (on the European Arrest Warrant and the
Surrender Procedure between Member States, 2002/584/JHA, 13 June 2002).

36 A programme was adopted shortly after the meeting: ‘Programme of
measures to implement the principle of mutual recognition of decisions in criminal
matters’, 2001/C12/02; Official Journal of the European Communities, C12/10, 15
January 2001.

37 For instance the ‘territoriality exception’ whereby a State can refuse surren-
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is statute-barred according to the law of the executing (requested) Member State and
the acts fall within the jurisdiction of that Member State under its own criminal law
(Section 4(4) EAW Act).



sentenced persons.38 There is, however, one important difference with extra-
dition: all refusal grounds are relied upon by the courts. The EAW scheme
makes judicial authorities solely responsible for surrendering individuals to
other Member States – a responsibility they (used to) share with the Executive
with regard to extradition.

The Decision establishing the EAW, drawn up in the aftermath of the 9/11
attacks, emphasises efficiency and expediency as a result of the desire for an
informal and swift surrender procedure. Experts in and practitioners of extra-
dition law, however, have been critical. They have held that the emphasis on
efficiency is to the detriment of the requested person’s (human) rights.39 In
July 2005, the German Federal Constitutional Court annulled Germany’s law
transposing the Decision because it did not adequately protect German citi-
zens’ fundamental rights, a condition for extraditing German nationals.40 The
Dutch Extradition Chamber was creative in inserting a humanitarian refusal
ground into the EAW Act by analogy with section 10(2) of the Extradition Act.
Thus it enabled refusal on ‘humanitarian grounds’.41 However, the Dutch
Supreme Court quashed the ruling. It held that the legislature never intended
to include a humanitarian refusal ground in the EAW Act. According to the
Supreme Court, section 35(3) only allows for humanitarian reasons to delay
surrender proceedings, not to refuse them entirely.42

3 International criminal law

A Brief history of international prosecutions
The prosecution of international crimes finds its origins in the laws and
customs of war, which have long entitled belligerent parties to put on trial
nationals of the adversary for resorting to prohibited means and methods of
warfare. The period following the end of the First World War was marked by
several failed attempts to establish international criminal institutions for the
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38 E van Sliedregt, ‘The European Arrest Warrant: Extradition in Transition’
(2007) 3 European Constitutional Law Review 244–52.

39 S Peers, ‘Mutual Recognition and Criminal Law in the European Union: Has
the Council got it wrong?’, (2004) 41 Common Market Law Review 5–36. See also
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prosecution of offences against the laws of nations and humanity.43 It was not
until 1945, however, that the first international tribunal was successfully
established, as a reaction to the egregious crimes committed by the Nazis
during the Second World War.

The Nuremberg Tribunal was set up by the Allied Powers to prosecute
German military and political figures for crimes against peace, war crimes and
crimes against humanity. Its jurisdiction also extended to organisations.
Acknowledging the moral significance of bringing to trial not only the master-
minds behind Nazi crimes but also the multitude of rank-and-file persons
whose acquiescence in criminal activities ensured the smooth running of the
German war machine, the Nuremberg Tribunal eventually declared the Nazi
party leadership corps, the Gestapo/SD and the SS to be criminal organisa-
tions.44 These declarations of criminality subsequently served as the basis for
the prosecution of individual organisation members before the national mili-
tary tribunals of the Allied Powers.

Mirroring the Nuremberg model, in 1946 the Allied Powers established the
Tokyo Tribunal to prosecute crimes committed in South-East Asia between
1928 and 1945. Its subject-matter jurisdiction covered the same categories of
crimes as the Nuremberg Tribunal, but there was no provision extending to
organisations.45

Both the Nuremberg and the Tokyo Tribunals (‘the Tribunals’) have been
heavily criticised for representing ‘victors’ justice’. The circumstances
surrounding their set-up, the streamlined procedures and the selective prose-
cution of defendants cast a shadow on the impartiality and independence of the
institutions. The arguably retrospective character of the Nuremberg and Tokyo
Charters and the Tribunals’ application of some rather unconventional legal
doctrines (for example, on criminal organisations) have been viewed as unjus-
tifiably geared towards meeting the needs of the trials and tainting the fairness
of the judicial process.46
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Press, The Hague, 2005) 3–6.

44 Volume 1, Trial of the Major War Criminals Before the International Military
Tribunal 29 (Washington, 1947) 257–62.

45 Compare Articles 9 and 10 of the Charter of the International Military
Tribunal of Nuremberg (Document LX), London, 8 August 1945, Report of Robert H.
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46 For a general overview of such critiques see, eg, E Borgwardt, ‘Re-Examining
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At the same time, however, the Nuremberg and Tokyo trials set an impor-
tant precedent and gave a significant impetus to the development of interna-
tional criminal law. Although a multitude of defendants could have easily been
imprisoned or executed without resort to complex judicial procedures, those
who stood trial were given due access to law.47 The Tribunals were cautious
in imposing criminal liability. Conscious of the context in which they were
operating and the legal shortcomings of the process, they made an honest
effort to avoid imposing any form of strict liability or collective punishment.
The trials’ greatest legacy, though, lies in their endorsement of the notion of
individual responsibility for international crimes and the denunciation of the
acts of State and superior orders defences. Nuremberg and Tokyo set in
motion a new trend in the development of international standards for legal
conduct and marked the beginning of the international criminal justice system.

The political tensions caused by the Cold War precluded all immediate
efforts on the part of the international community to follow up on the
Nuremberg and Tokyo precedents and set up more permanent institutions for
the prosecution of international crimes.48 It was not until the early 1990s, as a
response to the atrocities committed during the conflicts in Yugoslavia and
Rwanda, that the UN established the first genuinely international legal mech-
anisms for bringing to justice individuals who had committed the most serious
crimes against humankind.

The ICTY and the ICTR were established by resolutions of the Security
Council under Chapter VII of the UN Charter (‘UN Charter’).49 While both
institutions are subsidiary organs of the UN, they are largely operationally
independent.50 The ICTY has jurisdiction over grave breaches of the Geneva
Conventions of 1949, violations of the laws and customs of war, genocide and
crimes against humanity perpetrated on the territory of the former Yugoslavia
after 1 January 1991.51 The subject-matter jurisdiction of the ICTR is some-
what different, reflecting the non-international nature of the Rwandan conflict.
It extends to genocide, crimes against humanity, and violations of Common
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Article 3 to the Geneva Conventions and their Additional Protocol II, commit-
ted in Rwanda or by Rwandan citizens in neighbouring countries between 1
January and 31 December 1994.52

Both the ICTY and the ICTR have concurrent but primary jurisdiction over
domestic courts.53 Thus they may hold a retrial when national proceedings are
deemed not to have been impartial, independent or diligently conducted.54

Domestic courts are furthermore obliged to defer their competence, should the
tribunals request so.55 However, as both institutions must complete all activi-
ties by 2010, in accordance with Security Council Resolutions 1503 and 1534,
no new investigations are currently being opened and low-profile cases are in
fact being referred back to domestic courts.

Since their inception, the ICTY and the ICTR have been subjected to
continuous criticism. While defendants have questioned their legality and
legitimacy, victims and the populations of the former Yugoslavia and Rwanda
have raised doubts as to the tribunals’ impartiality and independence. At the
same time, legal scholars and practitioners have on various occasions
condemned the institutions for their perceived inefficiency, maladministration
and misplaced attempts to tackle adequately contentious issues of substantive
or procedural law.56 While some of these critiques may have merit, the impact
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of both institutions on the development of international criminal law and the
current international criminal justice system cannot be denied. Along with
promoting accountability, bringing justice to a multitude of victims and docu-
menting historical truth, the jurisprudence and lessons learned from the ICTY
and the ICTR have been the stepping-stone for the creation of a growing
number of international courts and tribunals.

With the notable exception of the International Criminal Court (‘ICC’),
the myriad of institutions established by the international community for the
prosecution of ‘the most serious of crimes’ over the past decade have been of
an ad hoc, mixed nature. Also known as ‘internationalised’ courts and
tribunals, these institutions are situated in the States within whose jurisdiction
the crimes have been committed and comprise both international and domes-
tic judges. Such courts and tribunals have thus far been established in Sierra
Leone, Kosovo, East Timor, Cambodia and Bosnia and Herzegovina, as a
result of either an agreement between the UN and post-conflict governments
or a direct international intervention. The objective has generally been to
bring justice closer to the victims, expedite proceedings and assist in the
restoration of the domestic legal systems. Internationalised courts and
tribunals are in principle viewed as less intrusive, that is, deferential to State
sovereignty, but nonetheless remain governed by international criminal law
standards.

The ICC, which is the only permanent legal institution in the world for the
prosecution of grave international crimes, was set up by an international agree-
ment in 1998.57 It is an independent treaty body, whose Rome Statute (‘ICC
Statute’) has currently been ratified by 110 States.58 Compared with those of
the ad hoc ICTY and ICTR and the various internationalised courts that exist
at present, the jurisdiction of the ICC is considerably more expansive.
Situations may be referred to the ICC for investigation by either States Parties
or the Security Council acting under Chapter VII of the UN Charter, although
the ICC Prosecutor may also initiate investigations proprio motu.59 Its
personal jurisdiction is based on the principles of nationality and territorial-
ity.60 The subject-matter jurisdiction of the ICC extends to the same categories
of crimes as those applicable to the temporary ad hoc courts and tribunals,
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57 Opened for signature 17 June 1998, 2187 UNTS 90 (entered into force 1 July
2002) (‘ICC Statute’).

58 As of 21 July 2009. For the complete list of States Parties to the Rome Statute,
see the official website of the International Criminal Court at <http://www.icc-cpi.int/
Menus/ASP/states+parties/> at 13 November 2009.

59 ICC Statute, Article 15.
60 ICC Statute, Article 12.



namely genocide, crimes against humanity and war crimes.61 The codification
of crimes against humanity and war crimes in the ICC Statute, however, is not
only more detailed but also somewhat broader than the definitions adopted by
its predecessors.62 The ICC may furthermore exercise jurisdiction over the
crime of aggression once a definition of the crime has been agreed upon by
States Parties and the ICC Statute has been accordingly amended.63 With
regard to genocide, crimes against humanity and war crimes, the ICC’s tempo-
ral jurisdiction is limited to crimes committed after 1 July 2002.64

Although the ICC has thus far benefited from strong support on the part of
the international community, it has not been without its opponents. The prin-
cipal objection raised against the ICC relates to its power to assume jurisdic-
tion over the nationals of non-States Parties without those States’ consent,
particularly when the nationals concerned are military personnel.65 The argu-
ment made largely reflects a somewhat misplaced distrust of the ICC’s ability
to impartially apply the principle of complementarity.66 Being one of the most
innovative and important legal features of the ICC, the principle of comple-
mentarity is intended to ensure that the ICC’s jurisdiction is only secondary to
domestic courts. The ICC will therefore exercise its jurisdiction only when
national authorities are either unable or unwilling to genuinely investigate and
prosecute the crimes committed.67

In order to rely on the complementarity principle, however, States must
incorporate in their domestic legislation the crimes envisaged in the ICC
Statute. Despite the obligation incumbent on States Parties to the Statute to do
so, progress has been slow. The situation with respect to non-States Parties is
even bleaker. National jurisdiction over genocide and war crimes is not a
rarity. The former though has seldom been exercised, while the latter varies
greatly in its scope as States differ in the type of war crimes they criminalise.
With regard to crimes against humanity, only a few States have assumed juris-
diction over those as such.68 Thus although national prosecutions of grave
international crimes have been increasing in number over the past decade, they
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61 ICC Statute, Articles 6, 7 and 8 respectively.
62 See below B(i), Definitions of crimes.
63 ICC Statute, Article 5(2).
64 ICC Statute, Article 11. For States who have become Parties to the Statute

after 1 July 2002, the Court’s jurisdiction extends only to crimes committed after the
Statute’s entry into force for those States (Article 11(2)).

65 For an overview and critical assessment of the argument, see, eg, D Akande,
‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties:
Legal Basis and Limits’ (2004) 1 (3) Journal of International Criminal Justice 618–50.

66 Cryer et al, above n 5, 141.
67 ICC Statute, Article 17.
68 McGoldrick, above n 50, 12.



remain largely sporadic occurrences. Relatively few States have adopted
universal jurisdiction with regard to genocide, crimes against humanity and
the most serious of war crimes, even though these crimes and the obligation to
prosecute them, irrespective of nationality and territoriality considerations, are
generally regarded as jus cogens, or peremptory norms of international law.69

With respect to such crimes though, States remain obliged to adopt legislative
measures necessary for the effective prosecution of alleged perpetrators,
including measures conferring jurisdiction upon the domestic judiciary.
Unwillingness or inability to prosecute may be offset by adhering to the prin-
ciple of aut dedere aut judicare; for instance, by extraditing the alleged perpe-
trator to a State which is capable of prosecution and which has requested that
the suspect be handed over, or alternatively by the suspect’s surrender to an
international judicial institution like the ICC. Extradition or surrender in such
circumstances, however, does not negate the overarching obligation to adopt
measures enabling the national authorities to exercise jurisdiction them-
selves.70

B Substantive international criminal law

(i) Definitions of crimes The term ‘genocide’ was coined in 1944 as a reac-
tion to the Nazi crimes committed during the Second World War.71 The
Nuremberg and the Tokyo Tribunals, however, did not recognise it as a legal
concept. Genocide attained the status of a separate international crime in 1946
with the adoption of UN General Assembly Resolution 96(1). In 1951, shortly
after the Convention for the Prevention and Punishment of the Crime of
Genocide (‘Genocide Convention’)72 had come into force, the International
Court of Justice (‘ICJ’) declared the prohibition on genocide to be part of
customary international law.
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69 See, eg, C Bassiouni, ‘International Crimes: Jus Cogens and Obligatio Erga
Omnes’ (1996) 59 (4) Law and Contemporary Problems 63–74.

70 In Guengueng et al v Senegal, U.N. Doc. CAT/C/36/D/181/2001, 19 May
2006, a case before the CAT Committee, Senegal was held to have failed to comply
with its obligations under Article 7 of the Torture Convention for refusing to comply
with the extradition request of Belgium and for not initiating proceedings against Habré
(i.e. violation of the aut dedere aut judicare principle).

71 R Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of
Government, Proposals for Redress (Washington DC: Carnegie Endowment for
International Peace, 1944) 79.

72 Opened for signature 9 December 1948, 78 UNTS 277 (entered into force 12
January 1951).



The definition of the crime of genocide set forth in Article 2 of the
Genocide Convention has since been reproduced verbatim in the ICTY, ICTR
and ICC Statutes. It encompasses a number of acts committed with the intent
to destroy, in whole or in part, a national, ethnic, racial or religious group as
such. The prohibited acts include the killing or causing of serious bodily or
mental harm to members of the group, inflicting on the group conditions of life
calculated to bring about its destruction, imposing measures intended to
prevent births within the group or forcibly transferring children from one
group to another. Although the harm suffered need not necessarily be perma-
nent or irremediable,73 it must be serious74 and it may involve but not be
limited to torture, starvation, sexual violence and systematic expulsion from
homes.

In order to constitute genocide, the prohibited acts must be carried out with
the special intent to bring about the physical or biological destruction of the
group targeted. The dolus specialis requirement is what sets genocide apart
from other international crimes. It is a crime committed against individual
victims by virtue of their belonging to a national, ethnic, racial or religious
group. Although the group must be objectively identifiable by reason of a
common trait shared by its members, the subjective perception of the perpetra-
tors is generally also factored in by the international criminal tribunals when
determining on a case-by-case basis what constitutes a protected group.75

Genocide is a crime of a collective nature, committed by and against a
multitude of individuals. The perpetrator must be shown to have intended or
attempted the destruction of a substantial number of persons belonging to the
protected group targeted.76 The determination of the meaning of ‘substantial’
is a matter of judicial discretion and depends on the circumstances of each
particular case. It is however generally understood to designate a part of the
group whose number or significance is such that its destruction would have
impacted on the survival of the group as a whole.77 Although the existence of
a plan or policy to perpetrate genocide is not a formal element of the crime and
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73 Prosecutor v Akayesu, Case No. ICTR-95-4, T. Ch. I, ICTR (2 September
1998)  [502].

74 Prosecutor v Kayishema, Case No. ICTR-95-1, T. Ch. II, ICTR (21 May
1999) [109].

75 Prosecutor v Jelisić, Case No. IT-95-10, T. Ch. I, ICTY (14 December 1999)
[69–72]; Prosecutor v Bagilishema, Case No. ICTR-95-1A, T. Ch. I, ICTR (7 June
2001) [65]; Prosecutor v Semanza, Case No. ICTR-97-20, T. Ch. III, ICTR (15 May
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76 Prosecutor v Jelisić, Case No. IT-95-10, T. Ch. I, ICTY (14 December 1999)
[82].

77 Prosecutor v Krštić, Case No. IT-98-33,  A. Ch., ICTY(19 April 2004)  [12].



even though genocide may be committed by a single individual, the ad hoc
tribunals and more recently the ICC have favoured an additional contextual
requirement stipulating that the prohibited conduct take place in the context of
a manifest pattern of similar behaviour.78

Until its recognition as a separate international crime in 1946, genocide was
regarded as a form of crime against humanity. Even nowadays most instances of
genocide would readily meet the requirements of crimes against humanity. Both
categories of crimes are punishable when committed in times of war as in
peace79 and form part of customary international law. There are, however,
several important differences. Unlike genocide, crimes against humanity (with
the exception of persecution) do not require discriminatory intent on racial,
ethnic, national or religious grounds.80 Irrespective of their motive, certain inhu-
mane acts constitute crimes against humanity when committed in the context of
a widespread or systematic attack directed against a civilian population. The
prohibited acts include inter alia murder, extermination, enslavement, deporta-
tion and persecution. To this list of crimes, originally codified in the Nuremberg
Charter,81 the ICTY and ICTR Statutes subsequently added rape, imprisonment
and torture. With the adoption of the ICC Statute in 1998, enforced disappear-
ances and apartheid were also explicitly recognised as crimes against humanity,
while the list of gender crimes was expanded to also include sexual slavery,
enforced prostitution, forced pregnancies and other forms of sexual violence.

To engage the criminal liability of the perpetrator for crimes against
humanity, the prohibited acts must not only be committed with the requisite
mens rea but also be directed against non-combatants in the context of a mili-
tary attack or a broader mistreatment campaign. Although the perpetrator need
not share in the purpose of the overall attack, he must act with knowledge of
its widespread or systematic nature and its targeting of civilians. The wide-
spread or systematic requirement is disjunctive, referring respectively to the
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78 Prosecutor v Kayishema and Ruzindana, Case No. ICTR-95-1, T. Ch. II,
ICTR (21 May 1999) [94]; ICC Elements of Crimes – Article 6.

79 Although the ICTY Statute formally requires a link to an armed conflict, in
Tadić, the first case to be dealt with by the tribunal, the ICTY acknowledged that such
a requirement with regard to crimes against humanity was inconsistent with customary
international law. See Prosecutor v Tadić, Case No. IT-94-1, T. Ch. II, ICTY (7 May
1997) [627].

80 The ICTR constitutes an exception in this regard. Article 3 of the ICTR
Statute defines crimes against humanity as acts committed ‘as part of a widespread or
systematic attack against any civilian population on national, political, ethnic, racial or
religious grounds’.

81 Charter of the International Military Tribunal, opened for signature 8 August
1945, 82 UNTS 279 (entered into force 8 August 1945) (‘Nuremberg Charter’).



large-scale effect of the attack and its methodological organisation.82 The
threshold thus established sets crimes against humanity apart from both geno-
cide and war crimes although the underlying acts may occasionally overlap.
Although currently international criminal law remains unsettled as to the
requirement of a plan or policy as a formal element, there is general agreement
that isolated acts of individual criminality cannot constitute an ‘attack’ within
the meaning of crimes against humanity.83

Such isolated criminal acts, however, may constitute war crimes when
committed in the course of either international or internal armed conflict. War
crimes are serious violations of international humanitarian law. The latter
regulates the permissible means and methods of warfare with regard to
combatants and further seeks to protect civilians and hors de combat in the
course of armed conflict. The jurisdiction of the different international crimi-
nal courts and tribunals over war crimes varies according to the type of
conflict that the particular legal institution has been set up to deal with and the
degree of acceptance that the various norms have gained as part of customary
international law at the time of the institution’s establishment.

Grave breaches of the 1949 Geneva Conventions and violations of their
Common Article 3 form part of jus cogens and constitute war crimes, irre-
spective of whether they are perpetrated in an international or an internal
armed conflict. The situation with regard to violations of Additional Protocol
II to the Geneva Conventions and other serious violations of the laws and
customs of war remains unsettled and their qualifying as war crimes largely
depends on the nature of the conflict in the course of which they occur.

The nexus requirement with armed conflict – international or internal – is
what sets war crimes apart from crimes against humanity and other interna-
tional crimes. In order to incur individual criminal responsibility, the perpe-
trator must have committed the prohibited act with awareness of the factual
circumstances establishing the existence of the conflict. Prohibited acts fall
under several broad categories, relating to violence against civilians and other
protected persons, attacks on protected targets or inflicting excessive damage
on civilian property, and the use of proscribed means and methods of warfare.

(ii) Modes of individual criminal responsibility The substantive definitions of
crimes, referring to a number of physical and mental elements which need to be
satisfied if the individual criminal responsibility of the offender under interna-
tional law is to be engaged, provide only a preliminary jurisdictional threshold.
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Different modes of liability, with their own conduct and mens rea require-
ments, apply across the offences falling within the jurisdiction of the interna-
tional courts and tribunals. They can be clustered in several broad categories:
primary liability, secondary liability, liability for omission and liability for
inchoate offences. This categorisation, however, is not straightforward as
there are overlaps between the different liability modes and also variations of
approach among the international courts and tribunals.

Primary liability follows the commission of a crime by a person acting
alone, jointly with or through another individual, or as part of a joint criminal
enterprise. The joint criminal enterprise (‘JCE’) doctrine is the most complex
and controversial liability theory recognised by contemporary international
criminal law. It was first developed in the jurisprudence of the ICTY as a
means to address the challenge of attributing liability in a manner which accu-
rately describes the relative responsibility of individuals for their contribution
to large-scale criminal activities of a collective nature.84 JCE entails the crim-
inal responsibility of individuals who participate in the perpetration of a crime
as part of a group of persons acting pursuant to a common purpose.

With reference to customary international law, a rather contentious obser-
vation in itself, the ICTY has identified three different types of JCE: basic,
systematic and extended.85 Of these, extended JCE is the most contentious and
far-reaching variant. It involves criminal responsibility for crimes which fall
outside the common plan and which have been neither intended nor even
anticipated by the JCE participant charged.86 Thus liability is incurred for fail-
ure to reasonably foresee that, in executing the common criminal design, an
offence not a part of the design but a likely consequence of its execution may
be committed. The jurisprudence of the ad hoc tribunals grounding individual
criminal responsibility on recklessness for unlawful acts physically perpe-
trated by others has been subjected to vigorous criticism.87 Not only do inter-
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84 The concept of JCE was first used by judges and prosecutors in ICTY,
Prosecutor v Tadić, Case No. IT-94-1, T. Ch. II, ICTY (7 May 1997). See also E van
Sliedregt, The Criminal Responsibility of Individuals for Violations of International
Humanitarian Law (TMC Asser Press, The Hague, 2003) 94–109.

85 See Prosecutor v Tadić, Case No. IT-94-1, A. Ch. (15 July 1999) [195]. Basic
JCE concerns cases of co-perpetration where all participants in the common criminal
design share the intent to commit a particular crime (Tadić Appeal [196]. Systematic
JCE, on the other hand, generally applies to the so-called ‘concentration camp’ cases.
It relates to instances in which a person knowingly participates in a system of ill-treat-
ment with the general intent to further the system (Tadić Appeal [202]).

86 Ibid [204].
87 See, eg, A Marston Danner and J S Martinez, ‘Guilty Associations: Joint
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national prosecutors rely extensively on the JCE doctrine but they also enjoy
considerable discretion in defining the geographic and temporal scope of the
enterprise in each particular case. The larger the JCE, the more removed from
each other the participants therein and the weaker the linkage among them.
Such circumstances notwithstanding, extended JCE effectively allows for the
conviction of individuals for crimes unintended and by persons unknown.
From the perspective of victims and the objective of international criminal law
to end impunity, the JCE doctrine in its extended variant facilitates prosecu-
tion and ensures that no contribution to mass crimes goes unpunished. At the
same time, from a human rights law point of view, extended JCE poses a chal-
lenge to the right of the accused to a fair trial and the overall legitimacy of the
international criminal justice process. The notion of JCE has also been incor-
porated in the Statute of the ICC, albeit under a different name and of a some-
what dissimilar scope. Remarkably, the extended JCE variant has not been
included within the scope of the ‘common purpose’ provision contained in
Article 25(3)(d) of the Statute.88

Secondary liability in international criminal law encompasses several
forms of criminal participation, including ordering, instigating (for example,
soliciting, inducing, inciting) and aiding and abetting. Planning, preparing or
attempting a grave international crime is also punishable in itself, even when
the crime does not materialise in the end. Conspiracy, in the sense of the
inchoate crime of agreeing to commit an offence and requiring no proof of the
offence occurring, is a mode of liability applicable to genocide only.
Conspiracy to commit crimes against humanity or war crimes is not subject to
punishment under current international criminal law. Instigation to commit
genocide is an inchoate crime in itself, giving rise to individual criminal
responsibility, although it does not constitute a form of liability stricto sensu.

The broad range of liability modes discussed above with reference to inter-
national crimes is supplemented by the inculpatory principle of command
responsibility. As a mode of criminal participation entailing individual respon-
sibility, this principle is specific to international law and it has no correspond-
ing paradigms in domestic legal systems. Although effectively, and somewhat
contentiously, applied by the Nuremberg and Tokyo Tribunals, the concept of
command responsibility was first recognised by international law as a positive
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legal norm in 1977 by Additional Protocol I to the 1949 Geneva
Conventions.89 The jurisprudence of the ad hoc tribunals delineated its scope
of application and tailored it to meet the exigencies of modern welfare. Since
then, command responsibility as a mode of liability has become firmly
anchored in customary international law and as such it has been incorporated
in the ICC Statute. It entails the individual criminal liability of military and
civilian superiors for omissions, that is, for failing to prevent and/or punish the
commission of international crimes by their subordinates.90 Notably the supe-
riors incur responsibility not merely for dereliction of duty or inability to
control their subordinates but for the actual crimes committed by the subordi-
nates themselves. Although the substantive elements vary in interpretation
among the international criminal courts and tribunals and are somewhat differ-
ent for military and civilian superiors, the general requirements entail the exis-
tence of a superior–subordinate relationship, a certain degree of knowledge on
the part of the superior as to the crimes contemplated by his or her subordi-
nates, and a failure to take adequate measures in response. International
jurisprudence has evidenced the lowering of the requisite knowledge thresh-
old to recklessness and even gross negligence. Similarly to JCE, therefore,
command responsibility has been criticised for failing to take due cognisance
of the degree of personal culpability, particularly when individuals are prose-
cuted for specific intent crimes, such as genocide, contemplated and physi-
cally committed by others.91

The ICC Statute expressly criminalises omissions with regard to command
responsibility only, although the question of whether liability for omissions is
categorically excluded from the ambit of other participation modes remains
largely unsettled. Prior to the adoption of the ICC Statute there was little
disagreement in international criminal law on the matter and it was generally
accepted that international crimes could be committed by either acts or omis-
sions, as long as the charge related to a failure of a positive duty to act. The
international ad hoc tribunals have long recognised omissions as part of the
objective elements of a variety of liability modes, including preparation, aiding
and abetting, and even direct perpetration. Given the pre-existing support in
international criminal law for omissions liability, it is suggested that the ICC
should interpretatively extend the scope of punishable criminal conduct to also
include omissions and thus close the existing loophole, which may otherwise
potentially allow for a range of wrongful conduct to go unpunished.
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(iii) Defences There is a certain psychological aversion towards the idea
that perpetrators of grave international crimes may escape liability. In contrast
to national legal systems, international criminal law pays relatively little atten-
tion to the concept of defences, many aspects of which remain unsettled.
Similarly to domestic courts, though, the international criminal courts and
tribunals generally differentiate between substantive and procedural defences.
While the former relate to the merits of the case, the latter refer to the violation
of procedural rules, which renders further substantive review of the case unwar-
ranted. Procedural defences dealt with in international jurisprudence include,
inter alia, statutory limitations, ne bis in idem, retroactivity of the law and
abuse of process. By safeguarding the accused against arbitrary treatment
during criminal proceedings, they form an essential component of the right to
a fair trial. Substantive defences, on the other hand, encompass both justifica-
tions and excuses, although the distinction drawn between these two categories
in international criminal law is less clear-cut than in domestic legal systems.
Mitigating factors do not, strictly speaking, constitute defences, as they influ-
ence the sentencing rather than the criminal responsibility of the perpetrator.

Among the substantive defences applicable before the international criminal
courts and tribunals and excluding the criminal responsibility of the accused are
insanity, intoxication, self-defence, duress, necessity, mistake of fact or law and
obedience to superior orders.92 Diminished capacity, as opposed to mental
incapacity to comprehend the nature of one’s conduct, is not a defence but a
mitigating factor to be taken into consideration at the sentencing stage.93

Similarly, voluntary intoxication giving rise to diminished capacity does not
exclude criminal responsibility but may mitigate the sentence.94

Self-defence,95 duress and necessity apply to crimes committed under an
imminent threat and are closely related to considerations of proportionality.
While self-defence applies to protected persons and essential property threat-
ened by the unlawful use of force, duress and necessity relate to threats of
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92 Unlike the ad hoc tribunals, which recognised the applicability of defences
through their case law, the ICC Statute explicitly codifies the permissible defences in
Articles 31, 32 and 33.

93 Prosecutor v Delalić, Mučić, Delić and Landžo, Case No. IT-96-21, A. Ch.,
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(2 November 2001) [706].
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death and serious bodily harm emanating from persons or circumstances
beyond one’s control. Unlike self-defence, in the case of duress or necessity
there is no requirement of a relationship between the accused and the persons
threatened. As with self-defence, however, the conduct forced must be propor-
tionate to the degree of danger faced.96 Notwithstanding, duress and necessity
cannot provide a complete defence in cases of genocide as coercion does not
negate the genocidal intent of the perpetrator. The ad hoc tribunals have also
ruled these two categories of defences inapplicable to war crimes and crimes
against humanity, where the underlying offences relate to the killing of inno-
cent people.97 The ICC Statute, however, does not expressly codify any excep-
tions, while duress and necessity are regarded as absolute defences.98

As for mistake of fact or law, liability is excluded only when the mistake
serves to negate the requisite mens rea. Nevertheless, mistake of law cannot
be pleaded with regard to genocide and crimes against humanity.99 Considered
‘manifestly unlawful’, these two categories of crimes also cannot be excused
when committed under superior orders.100 When successfully coupled with a
number of other defences, particularly duress and mistake of fact or law, the
defence of obedience to superior orders may, however, exonerate from respon-
sibility the perpetrators of war crimes. For the defence to apply, the accused
must have been under a legal duty to obey the superior order and must be
shown to have lacked knowledge as to the unlawfulness of the order.101

Although the aforementioned requirements for the applicability of the defence
have attained customary status in international law,102 their practical applica-
tion remains both difficult and controversial.

266 Research handbook on international human rights law

96 For a description of the proportionality test, see Separate and Dissenting
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C International criminal procedure
The procedural rules applicable to international criminal trials constitute a sui
generis system, comprising elements of both the common law and the civil
law tradition. While the blending of adversarial and inquisitorial facets is in
part the outcome of political negotiations surrounding the establishment of the
supranational justice mechanisms, it is also tailored to meet the specific needs
of international trials and optimise the fairness and efficiency of proceedings.
The extent to which the resulting procedural amalgam attains this objective,
however, is a matter of ongoing debate.

Albeit predominantly adversarial in nature, the basic procedural framework
of the ad hoc tribunals has been methodically supplemented in the course of
the tribunals’ existence with various civil law elements. Inquisitorial aspects
of procedure also feature prominently in the ICC Statute. These relate, inter
alia, to the special role of the Pre-Trial Chamber in supervising the actions of
the Prosecutor, the Prosecutor’s obligation to investigate equally both incrim-
inating and exonerating circumstances, the compilation of a case file handed
over to the judges before the commencement of the trial and the Court’s
enhanced powers of control over the proceedings (for example, the ability to
call additional evidence and summon witnesses proprio motu).103

The essential underpinnings of international criminal procedure are firmly
rooted in fundamental human rights standards, recognised in international
treaties104 as well as by domestic legal systems. Geared towards safeguarding
the rights of the accused, these general principles of criminal process relate to
the presumption of innocence, the independence and impartiality of the judicial
institution, the right to fair, public and expeditious proceedings, and the prohi-
bition on trials in absentia. Some of their practical manifestations, however,
and in particular those pertaining to fair trial and with regard to the ad hoc
tribunals, have not been devoid of criticism. Rules authorising mandatory pre-
trial detention,105 regulating the disclosure of evidence and acknowledging the
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permissibility of plea-bargaining have been among the most contentious.106

The ICC Statute and the ICC’s Rules of Procedure and Evidence107 do not
make significant progress in this regard as they leave many of the provisions
relating to disclosure obligations subject to judicial interpretation and do not
dispense categorically with the notion of plea-bargaining. On the other hand,
unlike the ICTY and the ICTR, the ICC considers provisional release,
provided certain specific requirements are met, as the rule rather than the
exception.108 It also enhances the role of victims, elevating their status from
that of witnesses to actual participants in the proceedings, enjoying a broad
range of procedural rights109 as well as a right to reparations.110

D Cooperation regime with States
The overall effectiveness of the international judicial process ultimately
depends on State cooperation. Lacking their own enforcement agencies, the
international courts and tribunals must rely on domestic systems in relation to
on-site investigations, summoning of witnesses, arrest and surrender of
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as possible’. Similarly, Article 5 of the ECHR permits pre-trial detention only if the
measure is considered resonably necessary to prevent an offence or to prevent flight
after an offence has been committed. For a discussion of the relevant case law of the
European Court of Human Rights, see eg P Van Dijk, F Van Hoof, A Van Rijn and
L Zwaak (eds) Theory and Practice of the European Convention on Human Rights
(Intersentia, Antwerpen, 2006) 471–5.

106 S Negri, ‘Equality of Arms – Guiding Light or Empty Shell?’ in M Bohlander
(ed) International Criminal Justice: A Critical Analysis of Institutions and Procedures
(Cameron May Ltd, London, 2007); J Cook, ‘Plea Bargaining at the Hague’ (2005) 30
(2) Yale Journal of International Law 473–506; A-M La Rosa, ‘A Tremendous
Challenge for the International Criminal Tribunals: Reconciling the Requirements of
International Humanitarian Law with Those of Fair Trial’ (1997) 321 International
Review of the Red Cross 635–50.

107 ICC Rules of Procedure and Evidence, UN Doc PCNICC/2000/1/Add.1
(2000).

108 ICC Statute, Article 60 and ICC Rules of Procedure and Evidence, UN Doc
PCNICC/2000/1/Add.1 (2000) Rule 118.

109 See ICC Appeals Chamber Decision on the Appeal of Mr Lubanga Dyilo
against the Oral Decision of the Trial Chamber of 18 January 2008, ICC-01/04-01/06
OA 11, 11 July 2008; ICC Trial Chamber I Decision on Victims’ Participation in the
Trial, ICC-01/04-01/06, Prosecutor v Thomas Lubanga Dyilo, 18 January 2008; ICC
Decision on the Set of Procedural Rights Attached to Procedural Status of Victim at the
Pre-Trial Stage of the Case, ICC-01/04-01/07, Prosecutor v Germain Katanga and
Mathieu Ngudjolo Chui, 13 May 2008; and ICC Decision on the Applications for
Participation in the Proceedings of VPRS 1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and
VPRS 6 (Public Redacted Version), ICC-01/04, Situation in the Democratic Republic
of the Congo, 17 January 2006 (concerning the procedural rights of victims at the
investigation of a situation stage).

110 ICC Statute, Article 75.



accused, and enforcement of penalties. In contrast to inter-State cooperation,
which is of a horizontal nature, cooperation between States and international
jurisdictions is often described as vertical. The relationship is non-reciprocal
and the prerogative to unilaterally interpret the duty of cooperation incumbent
on States is vested with the international courts and tribunals.111 The obliga-
tion to cooperate is not confined to States only; it may address international
organisations and individuals as well.

The capacity of international jurisdictions to effectuate this obligation,
however, is circumscribed and has given rise to many difficulties in prac-
tice.112 In the context of the ICC, problems may arise for instance in the case
of conflicting international obligations of States, as unless explicitly imposed
by the Security Council acting under Chapter VII of the UN Charter, States’
duty of cooperation with the Court will not automatically prevail over compet-
ing cooperation obligations.113 Procedural requirements attached to extradi-
tion may also interfere with the surrender of suspects to the Court.
Traditionally accepted formal grounds for denying inter-State legal assistance,
such as the principle of double criminality, do not apply to State cooperation
with the international criminal courts and tribunals. The only permissible
exception relates to national security objections.114 Nevertheless, international
jurisdictions remain severely constrained in their practical ability to effectuate
State cooperation. Existing mechanisms for addressing non-compliance with
the duty to cooperate (for example, collective sanctions) are rarely used due to
their political sensitivity and are in any case often dependent on States’ will-
ingness to implement.

4 Concluding observations
International criminal law consists of two main bodies of law: transnational
criminal law and international criminal law (per se). Coming to the end of this
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111 Sluiter, above n 54, 82–8.
112 See generally M Harmon and F Gaynor, ‘Prosecuting Massive Crimes with

Primitive Tools: Three Difficulties Encountered by Prosecutors in International
Criminal Proceedings’ (2004) 2 (2) Journal of International Criminal Justice 403–26.

113 See, eg, ICC Statute, Article 90(7)(b). Competing cooperation obligations
may arise when a State Party to the Statute receives a request from the Court to surren-
der an alleged perpetrator found on its territory and at the same time a request from a
State not a Party to the Statute for the extradition of the same person for conduct other
than the one motivating the Court’s request. If the requested State has concluded an
extradition agreement with the requesting State which relates to the conduct in ques-
tion and is aligned with general principles of extradition law, the requested State is
under no obligation to automatically give priority to the Court’s request.

114 See, eg, ICTY Rules of Procedure and Evidence UN Doc IT/32/Rev.7 (1996),
Rules 54bis and 70; ICC Statute, Articles 72, 73 and 93(4)–(6).



chapter, the question arises as to what the relationship is between the afore-
mentioned limbs and human rights law. This requires us to look into the posi-
tion of the individual under each respective body of law.

The position of the individual in transnational criminal law is that of object
rather than subject of law. The rule of non-inquiry and the concomitant impos-
sibility to challenge certain evidence in court because of the inter-State ‘good
faith’ principle and the presumption of trust illustrate this position.
Transnational criminal law, consisting of procedural rules governing inter-
State police and judicial cooperation, is not directly concerned with individual
rights. Admittedly, human rights considerations have brought about a certain
shift in the dynamics of cooperation relationships. For instance, one can think
of the transfer of sentenced persons from one State to another; such transfer
may be requested by individuals and granted for humanitarian reasons.115

Still, the State-centred approach that underlies these forms of collaboration
remains unaltered; it is States’ right to determine the scope of their jurisdic-
tional reach over offenders.

However, there are signs that the dominant State position is changing, for
State concerns are yielding to individual concerns. One can point to the
erosion of the male captus bene detentus rule in some jurisdictions because of
human rights considerations. Moreover, human rights bodies have played an
important role in setting limits to State obligations that override individual
human rights. Illustrative is the landmark ruling in Soering v United Kingdom
(‘Soering’)116 where the European Court of Human Rights (‘ECtHR’) held
that the extradition of a German national to the United States to face charges
of capital murder would violate Article 3 of the ECHR. The latter provision
contains a ban on inhuman and degrading treatment, which would have been
violated as a result of Soering’s extradition since this would have meant
exposing him to death row in the US. Thus, Soering’s right under Article 3
ECHR, and the United Kingdom’s obligation to respect that right, prevailed
over the UK’s obligation to extradite Soering to the US.

In international criminal law, the individual is regarded as a subject of law
and is endowed with rights and duties. The famous quote from the Nuremberg
Judgment that ‘crimes against international law are committed by men, not by
abstract legal entities’117 is often cited to substantiate the existence of the prin-
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115 See Articles 2(2) and 5 (sentenced person may express interest/request to be
transferred) of the Convention on the Transfer of Sentenced Persons, opened for signa-
ture 21 March 1983, ETS 112 (entered into force 1 July 1985). See further Section
2A(iii).

116 Soering v United Kingdom (7 July 1989) Series A no. 161(1989), 11 EHRR
439.

117 L Friedman, ‘Trial of the Major War Criminals before the International



ciple of individual criminal responsibility. Individuals have the duty to refrain
from conduct which offends the common values and norms of the interna-
tional community. If they violate those norms they can be prosecuted before
national or international courts for a limited class of international crimes:
aggression, genocide, crimes against humanity and war crimes. States are
politically bound to prosecute such crimes and in the case of war crimes even
legally bound to do so.118

Those accused before international courts and tribunals invariably benefit
from ‘rights of the accused’.119 Fair trial rights have been incorporated in the
statutes of all international courts and tribunals. International judicial institu-
tions do not consider themselves (directly) bound by human rights treaties like
the ICCPR and the ECHR, as they are not Parties to such treaties. However,
from ICTY and ICTR case law, it appears that human rights norms are applied
as general principles of law. In ruling on issues such as in absentia proceed-
ings, the right to an independent and impartial tribunal, and self-representation,
the ICTY and ICTR frequently rely on case law and communications of
universal and regional human rights bodies, such as the Human Rights
Committee and the ECtHR. The biggest challenge facing international courts
and tribunals lies in guaranteeing defendants trials ‘without undue delay’.120

Pre-trial detention at the ICTY and ICTR has proved lengthy; at the ICTR it
has lasted as long as nine years.121 Admittedly, these courts face unique diffi-
culties – difficulties that relate to translation, protected witnesses, and proceed-
ings conducted far removed from the scene of the crimes. Nevertheless nine
years of pre-trial detention is hardly justifiable and the ad hoc tribunals have
been rightly criticised for it. Let us hope that the ICC, once it is fully opera-
tional, will learn from past experiences and manage to keep the length of
proceedings within reasonable limits.122
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Conventions I–IV respectively, and Article 85 of Additional Protocol I.

119 ICTR Statute, Article 20; ICTY Statute, Article 21; ICC Statute, Articles 55,
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120 ICTY Statute, Article 21(4)(c); ICTR Statute, Article 20(4)(c).
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11. The four pillars of transitional justice: 
a gender-sensitive analysis
Ronli Sifris

1 What is transitional justice?

A A general definition
The term ‘transitional justice’ refers to a holistic, restorative approach to
justice which applies in the context of societies confronting a legacy of
systematic or widespread human rights abuse. It is an approach to justice
which seeks to balance the need for accountability and for recognition of
victims’ suffering with the desire to achieve a lasting peace and true recon-
ciliation. The types of transitions which a society may undergo differ
according to the particular context. Transitional justice has traditionally
been understood as applying to countries transitioning from an authoritarian,
violent past to a democratic, non-violent future. Examples of such transi-
tions include those of many Latin American countries from military to civil-
ian rule.1 However, the term may also be used to refer to ‘conflicted
democracies’; ‘[i]n this context, the transition becomes one of: (a) from
procedural to substantive democracy, or at least involving a deepening of
substantive democracy, and (b) from violence to peace.’2 One example of
this is the Northern Ireland transition.3

There is no ‘one size fits all’ approach to transitional justice. While gener-
alizations can be made in terms of what is necessary to institute a comprehen-
sive transitional justice process, ultimately each society confronting a legacy
of human rights abuses is different from other societies which have also had
to deal with such a past. Thus while there will be common elements in the
construction of a path towards justice and reconciliation, the individual nature
of a society and its history will frequently determine the precise nature of the
transitional justice process.
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Conflicted Democracies’ (2005) 27 Human Rights Quarterly 172, 173.

2 Ibid 179.
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It is often said that there are four pillars of transitional justice: prosecutions,
truth commissions, reparations, and institutional reform.4 It is commonly
thought that all of these four transitional justice mechanisms must be imple-
mented for a transitional society to confront past atrocities, deal with them,
and move towards reconciliation. The core notion underpinning a comprehen-
sive transitional justice process is that, for justice and reconciliation to be
achieved, retribution alone is not enough; it must be accompanied by a thor-
ough truth-telling exercise, damage must be repaired, and concrete changes
must be made to key institutions.

Even on the assumption that retribution is the only necessary ingredient for
securing justice and reconciliation, pragmatism dictates that it would be unre-
alistic to prosecute all perpetrators of human rights abuses in circumstances
such as those which existed in Nazi Germany, the former Yugoslavia, Rwanda
and Sudan. The resources simply do not exist, on a local, regional or global
level, to prosecute all perpetrators. Further, it is doubtful whether a society
confronting a legacy of human rights abuses would in fact benefit from a
process which sought to prosecute every perpetrator irrespective of the strain
on state resources and irrespective of the time-consuming nature of this exer-
cise. Thus it is necessary, in a transitional justice context, to view justice in a
holistic, restorative sense.

B The link between transitional justice and human rights discourse
The field of transitional justice falls within the blurry space between interna-
tional human rights and international criminal law. It overlaps with interna-
tional criminal law in that prosecutions are an important component of the
field of transitional justice. Thus whilst, for example, the prosecution of
alleged or actual war criminals in the International Criminal Tribunal for the
former Yugoslavia constitutes both the implementation and development of
international criminal law, it also constitutes a key component of the transi-
tional justice process in the former Yugoslavia. So too, whilst the internal
conflict in the former Yugoslavia which took place during the 1990s gave rise
to heinous violations of international human rights law, transitional justice
governs the process for dealing with those violations ex post facto.

In a lecture on transitional justice, Louise Arbour, the then United Nations
High Commissioner for Human Rights, pushed traditional boundaries in tran-
sitional justice discourse by circumventing the more prevalent focus on civil
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4 Office of the High Commissioner for Human Rights (Nepal) What is
Transitional Justice? (United Nations, Geneva, 2007). It should be noted that using the
framework of ‘four pillars of transitional justice’ to discuss this very complex field
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overview, analysis of the field in terms of these core aspects is extremely helpful.



and political rights and instead concentrating her lecture on ‘Economic and
Social Justice for Societies in Transition’.5 She emphasized the oft-repeated
refrain that human rights are indivisible and inter-dependent and argued that,
economic, social and cultural rights must therefore be addressed in the transi-
tional justice context. She firmly rejected the view that the enforcement of
economic, social and cultural rights constitutes an unjustified drain on state
resources and asserted that they should be viewed as legally binding and
enforceable. According to Arbour, economic, social and cultural rights should
be addressed across the transitional justice framework, in contexts such as
peace agreements, transitional constitutions, legislation, the judicial process,
truth commissions and public sector reform. Arbour concluded her lecture by
stating that:

Transitional justice, as a dynamic and cutting edge field, could serve as [a] spring-
board for the systematic anchoring of economic, social and cultural rights in the
political, legal and social construct of societies. By reaching beyond its criminal
law-rooted mechanisms to achieve social justice, transitional justice could
contribute to expand our traditional and reductive understanding of ‘justice’ by
rendering it its full meaning.

Thus it is clear that, despite the fact that transitional justice has its initial roots
in international criminal law,6 human rights discourse is extremely relevant in
the transitional justice context given that the fundamental purpose of transi-
tional justice is to institute a process for dealing with a legacy of human rights
abuse.

The (now former) High Commissioner’s emphasis on expanding traditional
notions of transitional justice so as to work towards the achievement of true
social justice is particularly relevant when considering the field from a
gendered perspective. The oft-repeated refrain that ‘women’s rights are human
rights’ takes on particular significance in the realm of transitional justice,
where mechanisms have traditionally addressed the sorts of harms which are
customarily suffered by men and have failed to adequately focus on the harms
suffered by women. Arbour’s focus on economic, social and cultural rights is
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5 Louise Arbour, ‘Economic and Social Justice for Societies in Transition’
(Speech delivered as the 2006 Annual Lecture on Transitional Justice at New York
University School of Law, 25 October 2006) http://www.chrgj.org/docs/
Arbour_25_October_2006.pdf at 15 December 2008.

6 The Nuremberg and Tokyo Tribunals established in the aftermath of World
War II are the first examples of non-national or multi-national institutions being estab-
lished for the purpose of prosecuting or punishing crimes with an international dimen-
sion and scope: Antonio Cassese, International Criminal Law (Oxford University
Press, Oxford, 2003) 323.



especially pertinent in this context. Transitional justice mechanisms generally
prioritize addressing civil and political harms, those harms which are suffered
in the public space and which, in patriarchal societies where women are
frequently relegated to the private space, are ordinarily suffered by men.
Transitional justice mechanisms need to evolve so as to satisfactorily address
economic, social and cultural rights which tend to be violated in the private
realm, the space traditionally occupied by women.

In times of conflict, women suffer various types of harm both in the public
and private space, both in the civil and political realm and in the economic,
social and cultural realm. Women are subjected to the same sorts of violent
conduct as men, including torture and enforced disappearances. In addition,
women are subjected to sexual violence as a tool of war; their lack of social
standing, frequent low levels of education, and inability to protect their own
property and resources often result in economic victimization; women are
more likely than men to be displaced and to become refugees; women bear the
brunt of the responsibility of caring for children and elderly family members,
a responsibility which is an extreme burden when seeking food to cook is itself
a danger.

The United Nations Secretary-General recognized the need for a gender-
sensitive approach to reconstruction and rehabilitation in his 2002 report on
women, peace and security.7 He explicitly addressed the need for economic
reconstruction to be informed by the specific needs of women and the impor-
tance of including women in decision-making processes. Further, when
discussing social reconstruction the report specifically mentions health care,
education and social services and is unambiguous in its statement that
‘[a]ddressing the needs and priorities of women and girls should be an integral
part in the design and implementation of social healing processes’.8

In this chapter, the four pillars of transitional justice (prosecutions, truth
commissions, reparations, and institutional reform) will now be considered in
turn from a gender-sensitive perspective, culminating in a brief discussion of
the broader concept of reconciliation.

2 Prosecutions
In his opening statement before the International Military Tribunal at
Nuremburg, Justice Robert H Jackson asserted:
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That four great nations, flushed with victory and stung with injury stay the hand of
vengeance and voluntarily submit their captive enemies to the judgment of the law
is one of the most significant tributes that Power has ever paid to Reason.9

Prosecutions are an extremely important component of transitional justice.
They help to achieve a number of key objectives such as: holding perpetrators
accountable for their actions; restoring the dignity of victims; establishing a
historical record of the atrocities which were committed; providing a public
forum for the society as a whole to confront, condemn and deal with the legacy
of human rights abuse; re-establishing faith in the rule of law and in the State’s
willingness to enforce the law; and deterring future violations of human rights.
As well as having these practical effects, the prosecution of those responsible
for gross infringements of human rights is also significant on a symbolic level;
such prosecutions mark a turning point in a society – from one devoid of
respect for human rights to one where human rights form a part of the estab-
lished order.10 The courts in which perpetrators of human rights abuses are
prosecuted can take a number of forms. They can be wholly international,
wholly domestic, or a hybrid of the two. In light of the fact that a chapter of
this book is dedicated to a discussion of international criminal law and the
various courts and tribunals,11 this section will simply provide a basic
overview from a gendered perspective.

A International tribunals
Decades after the establishment of the Nuremberg and Tokyo tribunals follow-
ing World War II, the end of the Cold War and the increased prominence of
international human rights doctrine, as well as renewed atrocities, precipitated
the emergence of a reinvigorated commitment to international criminal law.12

This resulted in the establishment of the International Criminal Tribunal for
the former Yugoslavia (‘ICTY’) and the International Criminal Tribunal for
Rwanda (‘ICTR’) in the early 1990s. Following the establishment of these ad
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9 Robert H Jackson, Opening Statement before the International Military
Tribunal, 21 November 1945 (1945) http://www.roberthjackson.org/Man/theman2-7-
8-1/ at 15 December 2009.

10 For an interesting discussion of the nature and purpose of prosecutions in the
transitional context see the debate between Diane Orentlicher and Carlos Nino: Diane
Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a
Prior Regime’ (1991) 100 Yale Law Journal 2537; Carlos Nino, ‘The Duty to Punish
Past Abuses of Human Rights Put into Context: The Case of Argentina’ (1991) 100
Yale Law Journal 2619; Diane Orentlicher, ‘A Reply to Professor Nino’ (1991) 100
Yale Law Journal 2641.

11 See Chapter 10.
12 Cassese, above n 6, 324–5.



hoc tribunals was the momentous creation of the International Criminal Court
(‘ICC’).

B The ad hoc tribunals
The ICTY (established in 1993) and the ICTR (established in 1994) were both
created by United Nations Security Council Resolutions,13 pursuant to the
Security Council’s power to decide on measures necessary to maintain or
restore international peace and security.14 The ICTY and the ICTR have made
significant contributions to the advancement of international criminal law.
One notable area is in the prosecution of gender-based crimes. The Statutes
establishing both the ICTY and the ICTR specifically include rape in the defi-
nition of ‘crimes against humanity’.15 The Statute establishing the ICTR also
includes rape in its definition of ‘violations of Article 3 common to the Geneva
Conventions’.16

In a number of important decisions, the ad hoc tribunals have explicitly
applied these significant provisions. For example, in Prosecutor v Delalic,
Mucic, Delic and Landžo,17 the Appeals Chamber dismissed a challenge by
Delic to a number of counts of wilful killing and torture (constituted by rape
and repeated incidents of forcible sexual intercourse). In Prosecutor v
Furundzija18 the Appeals Chamber confirmed that the appellant was guilty as
an aider and abettor of outrages upon personal dignity, including rape, as a
violation of the laws or customs of war. Further, the case of Prosecutor v
Kunarac, Kovac and Vukovic19 was the first case to be brought before an inter-
national criminal tribunal which rested solely on crimes of sexual violence
against women. The ICTY has also committed resources to ensuring that pros-
ecutions are dealt with in a gender-sensitive manner. For example, there is a
legal advisor specifically for gender-related crimes, and the Rules of
Procedure and Evidence also provide protection for women appearing before
the tribunal in relation to gender-based crimes.20
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13 SC Res 827, UN SCOR, 3217th mtg, UN Doc S/RES/827 (1993) (25 May
1993) and SC Res 955, UN SCOR, 3453rd mtg, UN Doc S/RES/955 (1994) (8
November 1994).

14 See Charter of the United Nations Chapter VII.
15 Statute of the International Criminal Tribunal for the Former Yugoslavia, SC

Res 827, UN SCOR, 3217th mtg, UN Doc S/RES/827 (1993) (25 May 1993) Annex,
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UN SCOR, 3453rd mtg, UN Doc S/RES/955 (1994) (8 November 1994), Annex,
Article 3(g).

16 Statute of the International Criminal Tribunal for Rwanda Article 4(e).
17 Case No IT-96-21, Judgment of 20 Feb 2001.
18 Case No IT-95-17/1, Judgment of 21 July 2000.
19 Case No IT-96-23, IT-96-23/1, Judgment of 12 June 2002.
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In the ground-breaking ICTR case of Prosecutor v Akayesu,21 the court
held Akayesu guilty of genocide, in part on the basis of his encouragement of
sexual violence against Tutsi woman. However, despite this significant deci-
sion, the ICTR has been less than vigorous in its subsequent prosecution of
crimes of sexual violence. Further, the tribunal has not instituted adequate
structural procedures for addressing the issues that women face when appear-
ing as victims or witnesses.22 For example, the ICTR has gained some notori-
ety for not properly explaining its processes to witnesses, failing to provide
translators and psychological support where necessary, and failing to provide
the same medical care to witnesses as it provides to alleged perpetrators.23 In
addition, instances have been recorded of witnesses who have testified under
a banner of confidentiality in the courtroom but whose identities have been
leaked outside the courtroom.24

Notably, the Secretary-General has explicitly recognized the importance of
international tribunals operating in a gender-sensitive manner. Specifically, in
his 2002 report on women, peace and security the Secretary-General submit-
ted that the Security Council should:

Ensure that future ad hoc tribunals created by the Security Council build on exist-
ing statutes and include judges and advisers with legal expertise on specific issues,
such as violations of the rights of women and girls, including gender-based and
sexual violence; ensure that prosecutors of such ad hoc international tribunals
respect the interests and personal circumstances of women and girls victims [sic]
and witnesses and take into account the nature of crimes involving gender-based
violence, sexual violence and violence against children.25

Despite being lauded as proof of a growing global commitment to prose-
cuting those responsible for fundamental human rights violations, it should be
noted that serious criticism has been levelled at both the ICTY and the ICTR.
For example, both tribunals have been viewed as illustrations of the global
community acting too late and dispensing ‘justice’ to assuage the guilt of
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21 Case No ICTR-96-4-T, Judgment of 2 September 1998.
22 Katherine M Franke, ‘Gendered Subjects of Transitional Justice’ (2006) 15

Columbia Journal of Gender and Law 813, 818.
23 Anne Saris, Transition for Whom? – The Involvement of Victims in

International Criminal Processes: a Gender-Based Analysis (on file with author)
38–64.

24 Binaifer Nowrojee, ‘Your Justice is Too Slow: Will the ICTR Fail Rwanda’s
Rape Victims?’ (Occasional Paper, United Nations Institute for Social Development,
2005).

25 Secretary-General, above n 7, [25].



having failed to prevent the commission of egregious human rights viola-
tions;26 both tribunals have been regarded as paying inadequate attention to
the rights of the accused, for example the right to a ‘fair and expeditious
trial’;27 and both tribunals have been accused of dispensing ‘selective
justice’.28 From a gendered perspective, whilst significant improvements have
been made in terms of criminalizing and prosecuting sexual violence, it is
important to recognize that focusing only on sexual violence ‘has had the
effect of sexualizing women in ways that fail to capture both the array of
manners in which women suffer gross injustice, as well as the ways in which
men suffer gendered violence as well’.29

C The International Criminal Court
On 17 July 1998, after years of discussion and negotiation, the ICC was estab-
lished by the Rome Statute of the International Criminal Court as a permanent,
independent court ‘to exercise its jurisdiction over persons for the most seri-
ous crimes of international concern’ and to ‘be complementary to national
criminal jurisdictions’.30 The ICC has jurisdiction over the crime of genocide,
crimes against humanity, war crimes and the crime of aggression (which is as
yet undefined).31 Being such a young institution, it is unclear precisely how
the ICC will operate and how it will deal with the numerous difficulties which
it faces. For example, it will be interesting to observe precisely how the ICC
decides which cases to prosecute; it is unclear how the ICC will approach the
issue of states granting amnesty to perpetrators of human rights violations;32

and whether it will become more of a political institution than a judicial insti-
tution is an ongoing concern.33 This last point is based in part on the power of
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28 Ibid.
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July 1998, 2187 UNTS 90 (entered into force 1 July 2002) (‘Rome Statute’) Article 1.
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the Security Council both to refer a case to the ICC and to suspend an inves-
tigation or prosecution. However, it is interesting to note that a core compo-
nent of the United States’ objections to the ICC rests on the argument that it is
not sufficiently accountable to the Security Council.34

The Rome Statute, like the Statutes of the ICTY and ICTR before it, has
made significant advances in the way in which various international crimes are
defined. As stated above, one of the significant recent developments in inter-
national criminal law has been the increased focus on gender-based offences.
Whilst the statutes of the ad hoc tribunals made important advances in recog-
nizing the gravity of such offences, the Rome Statute expands upon the punish-
able sorts of gender-based offences. In its definition of ‘crimes against
humanity’ the Rome Statute includes ‘[r]ape, sexual slavery, enforced prosti-
tution, forced pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity’.35 It also includes as a crime against human-
ity ‘[p]ersecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender as defined in [Article 7(3)]
or any other grounds that are universally recognized as impermissible under
international law’.36 In addition, the Rome Statute includes in its definition of
‘war crimes’ ‘[c]ommitting rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in [Article 7(2)(f)], enforced sterilization, or any other
form of sexual violence also constituting a grave breach of the Geneva
Conventions or a violation of Common Article 3.’37

D Hybrid tribunals
Recent years have seen the emergence of so-called ‘hybrid’ tribunals –
tribunals that combine aspects of international and domestic law and whose
judicial body is composed of both international judges and local judges. Such
tribunals have been established in Sierra Leone, East Timor, Bosnia, Kosovo
and Cambodia. Hybrid tribunals differ from international tribunals in the form
of their establishment and in the level of international involvement.

Cassese points out a number of advantages which a hybrid tribunal has over
a purely international tribunal. It assuages the nationalistic demands of local
authorities, loath to hand over the administration of justice to international
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bodies, and it involves persons familiar with the culture of the accused in the
rendering of justice. Further, by holding trials in the territory where the crimes
have been perpetrated, it exposes the local population to past atrocities,
thereby publicly stigmatizing the perpetrators and providing a cathartic
process for the victim. In addition, a hybrid tribunal may expedite prosecu-
tions and trials without compromising respect for international standards and
international law in general. It may also produce a significant spill-over effect
in its influence on local members of the prosecution and the judiciary.38

Nonetheless, despite the fact that there are well-founded reasons for estab-
lishing hybrid tribunals, there are also a number of problems associated with
this form of tribunal. Differences in culture and experience may cause tension
between local and international members of both the prosecution and the judi-
cial body. Funding is another never-ending source of anxiety and there are
constant security concerns when tribunals are established in countries where
undercurrents of social discord remain.39

E Domestic tribunals
It should be noted that, whilst commentators on international criminal law
generally focus on international tribunals, there are many instances of states
conducting prosecutions for violations of human rights in the transitional
context pursuant to their own domestic law in their own domestic courts. Such
prosecutions have taken place in numerous countries as diverse as Mexico,
Indonesia, Bosnia and Argentina. Each state has a completely different politi-
cal landscape and legal system and each has faced different challenges and
enjoyed different levels of prosecutorial success. Space precludes a thorough
evaluation of ‘domestic tribunals’ as a whole. Suffice to say, there are clear
advantages in having prosecutions take place at the domestic level. For exam-
ple, the state and the society take ownership over their own transitional justice
process; domestic prosecutions help to strengthen the domestic legal system
and respect for the rule of law; aspects of local culture can be taken into
account and incorporated into the judicial process; domestic prosecutions
allow for easier access to witnesses and evidence than international prosecu-
tions; and domestic tribunals do not require the same level of funding as inter-
national tribunals. However, domestic prosecutorial initiatives frequently
encounter a number of problems such as lack of capacity or political will, an
inadequate legal system, and lack of respect for the rule of law.40 Further,
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domestic tribunals may serve to invalidate the suffering of women by regard-
ing oppression of women as a social norm rather than a criminal activity.41

3 Truth commissions
Concluding his introduction to the Report of the Chilean National
Commission on Truth and Reconciliation, José Zalaquett wrote in reference to
those interviewed by the Commission:

[M]any of them asked for justice. Hardly anyone, however, showed a desire for
vengeance. Most of them stressed that in the end, what really mattered to them was
to know the truth, that the memory of their loved ones would not be denigrated or
forgotten, and that such terrible things would never happen again.42

A Definition and purpose
Truth commissions have evolved to become a widely recognized part of the
path towards reconciliation in transitioning societies. Whilst an inquiry into
widespread abuses can be undertaken by bodies which are not truth commis-
sions, truth commissions share certain characteristics: they focus on the past,
investigating a pattern of abuses over a period of time, rather than a specific
event; they are temporary bodies, typically in operation for six months to two
years, which complete their work with the submission of a report; and they are
officially sanctioned, authorized, or empowered by the state.43 In addition,
truth commissions are generally created to inquire into recent events; they
generally focus on violence committed to achieve political objectives; and the
abuses investigated are generally widespread as opposed to ad hoc instances.44

There are a number of reasons why a state may choose to create a truth
commission as a supplement to prosecutions when confronting a legacy of
human rights abuse. First, as the name suggests, perhaps the most fundamen-
tal purpose of a truth commission is to clarify and acknowledge the truth.45
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Whereas truth may be a by-product of prosecutions and a subsidiary objective, it
is not the primary aim of a prosecutorial process. In contrast, truth commissions
are specifically created to formulate a formal record of what abuses occurred,
how they occurred, who were the perpetrators, and who were the victims.

Another purpose of a truth commission is to respond to the needs and inter-
ests of victims. The acknowledgment of suffering is an extremely important
part of the healing process. Likewise, lack of knowledge of what happened to
loved ones can have a stultifying effect, preventing relatives and friends of
victims from being able to forgive or move forward. This is not to say that
with the revelation and acknowledgment of truth automatically come forgive-
ness and reconciliation, but without such revelation it is extremely difficult for
a society to move forward. A formal recording of the truth helps to provide
closure to victims, and it is only with such closure that true reconciliation can
occur. Further, in contrast to prosecutions which focus on the accused, the
focus of a truth commission is on the testimony of victims. This provides
victims with a public voice and results in an increasing awareness of the
specific needs of victims amongst the community at large. From a more prac-
tical perspective, truth commissions also help victims by recommending repa-
rations or by officially establishing the legal status of victims such as those
who have disappeared.46

An additional purpose of a truth commission is to promote reconciliation
and reduce tensions resulting from past violence.47 Ultimately, all transitional
justice mechanisms have as a primary objective the achievement of reconcili-
ation, but truth commissions, perhaps more than any other transitional justice
mechanism, actively seek to reduce tensions by bringing out into the open all
the anger, pain and suffering which has been experienced and forcing society
to confront this legacy of abuse and to deal with it.

From a gendered perspective, the fact that truth commissions provide
women (who as a group have traditionally been relegated to the private realm
and prevented from speaking out in public) with the opportunity to tell their
stories in a public forum is validating and empowering. However, according
to Vasuki Nesiah:

Most truth commissions share the phenomenon that the vast majority of people who
come forward and provide testimony are women; however the majority of those
women do not speak of the violations they suffered but the harm that befell their
husbands, sons, brothers and fathers – the men in their lives.48
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Even where women have testified as to their own personal experiences, the
focus of truth commissions has generally been on sexual violence alone.49

Whilst it is obviously extremely important to expose the various forms of
sexual violence endured by women, such a focus unfortunately frequently
results in a lack of attention to other forms of harm which are inflicted on
women and reduces women to sexual beings. To once again invoke the civil
and political versus the economic, social and cultural distinction – truth
commissions tend to tell the truth about violations of civil and political rights
whilst by-passing violations of economic, social and cultural rights. This is so
despite the fact that women are disproportionately affected by violations of
rights in the private sphere and despite the fact that, for women, their individ-
ual narratives of suffering will frequently include violations of both forms of
rights and will not be truly capable of relegation to one specific event of sexual
violence.

B South Africa as an example
In April 1994 South Africa held its first truly democratic election. The
formerly banned African National Congress (‘ANC’), led by Nelson Mandela,
won the election and in July 1995 Parliament passed the Promotion of
National Unity and Reconciliation Act (‘TRC Act’) establishing the Truth and
Reconciliation Commission (‘TRC’). The TRC was charged with exposing
atrocities committed from 1 March 1960 onwards. It consisted of three
committees: the Committee on Human Rights Violations, the Committee on
Amnesty, and the Committee on Reparation and Rehabilitation.

The role of the Committee on Human Rights Violations was to gather testi-
mony from victims and construct an accurate record of the atrocities commit-
ted during apartheid.50 The Committee on Reparation and Rehabilitation was
charged with formulating recommendations for the awarding of reparations.51

Such recommendations included both individual as well as collective repara-
tions and financial as well as non-financial reparations. It also made recom-
mendations for the reform of institutions to ensure the non-repetition of
abuses.52 This is one example of the inter-relatedness of the different transi-
tional justice mechanisms. Perhaps the most controversial aspect of the South
African Truth and Reconciliation Commission concerned the Committee on
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Amnesty. The TRC Act empowered the Committee on Amnesty to grant
amnesty from both prosecution and civil suit in circumstances where a person
made full disclosure of acts associated with a political objective.53 It is impor-
tant to note that this was a conditional amnesty and not a ‘blanket amnesty’ as
provided in many Latin American countries.54

To understand the reason for these amnesty provisions, one must under-
stand the context of the particular transition from apartheid to democracy
which took place in South Africa. The change in government in South Africa
did not occur through war or coup, but was the result of decades of interna-
tional condemnation and alienation as well as armed resistance by various
groups. The actual transfer of power was the result of a negotiation process
whereby the ruling party agreed to transfer power on the condition that
amnesty would be provided in certain circumstances. Thus the choice was
essentially one between a relatively peaceful transition accompanied by the
granting of amnesty, on the one hand, and the continuation of armed and
violent struggle against the apartheid regime, on the other. This particular
issue highlights the already mentioned fact that transitional justice is context
specific.

It should be noted that South Africa’s decision to grant amnesty in certain
circumstances was not without opposition. The case of Azapo55 involved a
constitutional challenge to the amnesty provisions of the TRC Act. The
Constitutional Court declared the provisions to be constitutional on the basis
of both domestic and international law. The court held that ‘those who nego-
tiated the Constitution made a deliberate choice, preferring understanding over
vengeance, reparation over retaliation, ubuntu over victimisation.’56 Further,
in Azapo the court was of the view that amnesty was necessary in the interests
of discovering and establishing the truth of what occurred during the apartheid
years.57

The power to grant amnesty was not the only aspect of the TRC to be
subjected to severe criticism. Critics have been swift to point out the lack of
victim input into the structure, operation and powers of the TRC and to highlight
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deficiencies in the psychological support provided to victims during the
process.58 There has also been criticism that the TRC Act defined ‘victim’ too
narrowly, thereby further marginalizing people who had suffered under the
apartheid regime.59 Even with respect to those people who fell within the cate-
gory of ‘victim’, concern has been expressed that not enough was done to seek
and obtain all relevant testimonies and that the process of selecting only
certain victims to publicly testify had the effect of alienating other victims and
invalidating their suffering.60 Further, at the conclusion of the process many
victims were left with unfulfilled expectations and a sense of disillusion-
ment.61 Non-victim-centric critiques have also been levelled at the TRC. For
example, it has been accused of prioritizing reconciliation above truth, as
evidenced by its failure to subpoena certain prominent figures, such as
Mangosuthu Buthelezi (President of the Inkatha Freedom Party), who were
known to have been responsible for the commission of politically motivated
human rights abuses.62

Despite the criticism, the South African TRC has been lauded as an overall
success. The TRC Act is viewed as being essentially victim-friendly.
Advocates have highlighted the extensive consultation which took place at
both the political and the community level when determining the structure,
powers and composition of the TRC. The actual hearings of the Committee on
Human Rights Violations were generally regarded as a cathartic experience
for victims and the TRC recognized the need to provide victims with psycho-
logical support as part of this process.63 It must also be acknowledged that the
Committee on Amnesty took its responsibilities seriously and carefully evalu-
ated whether a person’s application for amnesty met the criteria specified by
the legislation. For example, the murderers of anti-apartheid activist Steve
Biko were denied amnesty because they did not fulfil the requirements of fully
disclosing a crime committed with a political objective.64 Of significance was
the decision that the TRC would ‘name names’. Applicants for amnesty had
their names published in both the Government Gazette and the TRC Report.
This acted as a form of public shaming and provided victims with at least some
sense that perpetrators were being held accountable for their actions, even if

286 Research handbook on international human rights law

58 Sam Garkawe, ‘The South African Truth and Reconciliation Commission: A
Suitable Model to Enhance the Role and Rights of the Victims of Gross Violations of
Human Rights?’ (2003) 27 Melbourne University Law Review 334, 372.

59 Ibid 371–2.
60 Ibid.
61 Ibid 334.
62 Hayner, above n 43 (2001).
63 Garkawe, above n 58, 334.
64 Hayner, above n 43, 43–4.



the form of accountability was outside traditional prosecutorial means.65

Indeed, the decision to ‘name names’ was extremely controversial; only a few
of the truth commissions empowered to name perpetrators have actually
chosen to do so. Amongst the concerns relating to identifying perpetrators are
due process concerns of a substantive and procedural nature, as well as secu-
rity concerns and apprehension as to the effect of such identification on the
reconciliation process.66

From a gendered perspective, whilst the South African TRC was sensitive
to gender-based concerns, by focusing on women’s experiences of sexual
violence it failed to communicate the full truth of women’s experiences during
the apartheid regime. According to Vasuki Nesiah:

[W]omen were denied active citizenship under apartheid, and the human rights
violations they suffered were often located in the private sphere or domesticated
into the ‘ordinary’ violence that forced removals and group-area legislation
deployed to segregate living and working conditions, rather than the ‘extraordinary’
violence of torture, killings, and disappearances. Thus, the truth commission’s
focus on the latter may be said to fundamentally misrepresent women’s experience
of apartheid and skew the truth that the commission narrated.67

4 Reparations
On 27 September 1951 West German Chancellor Konrad Adenauer declared
to the Bundestag:

The Federal government and the great majority of the German people are deeply
aware of the immeasurable suffering endured by the Jews of Germany and by the
Jews of the occupied territories during the period of National Socialism . . . In our
name, unspeakable crimes have been committed and they demand restitution, both
moral and material, for the persons and properties of the Jews who have been so
seriously harmed.68

A Definition and purpose
As the name suggests, the key purpose of reparations is to repair damage
caused by wrongdoing. Thus, whilst the focus of prosecutions is punishment
and the focus of truth commissions is truth-telling, reparations are a victim-
centric remedy focused on repairing harm. As part of the remedial process,
reparations perform a dual function: they compensate victims for loss suffered

The four pillars of transitional justice 287

65 Garkawe, above n 58, 334.
66 Hayner, above n 43, 107–8.
67 Nesiah, above n 48.
68 See FRG Background Papers: German Compensation for National Socialist

Crimes, http://www.germany-info.org/relaunch/info/archives/background/ns_crimes.html
at 16 December 2008.



while at the same time reintegrating the marginalized back into society.69 Such
a remedial process is not only crucial to facilitate reconciliation; it constitutes
both a moral and legal imperative. From a moral perspective, the state has a
duty to acknowledge wrongdoing and to try to compensate for loss suffered as
a result of such wrongdoing. From a legal perspective, international law
clearly states that victims of egregious human rights abuses have a right to a
remedy.70 Reparations take different forms, depending on the type of harm
suffered, the nature of the violations perpetrated and the characteristics of the
society in question, as well as the resources and attitudes of the state.

A legacy of human rights abuse may leave in its trail various types of
suffering at the individual, family and community levels including that which
is physical, mental, emotional, financial and cultural. The mental and
emotional damage caused by direct or indirect exposure to human rights viola-
tions takes numerous forms. For example, victims of human rights abuses,
those who bear witness to atrocities, people who have lost loved ones and
those who have been displaced by conflict all suffer from degrees of mental
and emotional trauma which may in turn affect their financial status and abil-
ity to function in society. In addition, violence may result in destruction of
communities and loss of culture, and may exacerbate existing problems such
as those related to poverty.

As mentioned in the context of prosecutions and truth commissions, it is
also important to bear in mind that the forms of harm suffered by women may
be the same as those suffered by men or may be different. Further, reparations
programs should be designed with the aim of not only repairing damage
caused by the conflict itself but also repairing aspects of systemic discrimina-
tion which are endemic to the society. For example, reparations programs
should not only provide women with appropriate medication to treat sexually
transmitted diseases resulting from sexual violence during conflict; healthcare
should be viewed in a more holistic sense as a means of treating afflictions,
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such as malnutrition, which are the indirect result of conflict. Thus the harms
which must be redressed as part of a transitional justice process are multi-
faceted and too complex to comprehensively enumerate in this chapter.

After considering the types of harms which need to be remedied, logically
the next issue to address is the type of remedy. Reparations are the transitional
justice equivalent to damages in the domestic system. Their aim is to put the
person in the position which he or she would have been in had the violation
not occurred (restitution in integrum). In the context of human rights viola-
tions, such an aim is lofty and at times impossible to achieve. A person who
has lost all of her family in a violent conflict which has resulted in her living
in a refugee camp can never be properly compensated for her loss. Thus repa-
rations for such a person will always to some extent constitute a symbolic
gesture.

Reparations may be individual or collective, material or symbolic. The
different forms of reparations fulfil different purposes. In the case of individ-
ual reparations, material reparations may take the form of actual financial
payment, restitution of property, receipt of goods, or receipt of services such
as free education or health care. When considering financial payment as a
form of reparation, it is relevant to note that where such compensation is
calculated on the basis of lost income which does not properly take into
account the informal work sector, it will indirectly discriminate against
women (who form the majority of such workers).71 Further, it must be
acknowledged that in patriarchal societies where men are the property owners,
restitution of property disproportionately benefits men.72

Symbolic reparations may include disclosure of a loved one’s disappear-
ance or death, disclosure of the names of the perpetrators, punishment of
perpetrators, acknowledgment of wrongdoing on the part of the state, and
reburial of victims. Symbolic reparations provide official acknowledgment of
wrongdoing and harm suffered; they are a mechanism by which the state may
atone for its actions.73

Memorialization is a common form of symbolic reparation.
Memorialization is essentially the act of establishing memorials as a mecha-
nism for remembering the past, educating future generations, creating a histor-
ical record and publicly acknowledging the suffering of victims. Memorials
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take various forms; they may be statues,74 museums,75 parks,76 places of
significance,77 community-developed projects,78 days of commemoration79

and so on. Memorials may be established from the top down, by state institu-
tions, or may be formed at the grass roots level by victims or others who wish
to ensure that the suffering of victims is always remembered. Memorials form
an important part of the process of ‘repairing’ a society recovering from a
legacy of human rights abuse. They are a tangible way in which a state may
publicly atone for its actions and pledge never to repeat them; they are a mech-
anism by which individuals may feel validated and victims may feel recog-
nized; they provide a collective means to express individual pain and facilitate
healing at both an individual and a societal level.

In the context of massive conflicts involving hundreds of thousands of
victims, collective reparations programs are often favoured over individual
reparations programs which are viewed as being impossible to implement in
the presence of limited state resources. Even in the unlikely event that a state
has sufficient resources to implement an individual reparations program
following mass atrocities, the view has been posited that in such a situation the
harm caused to the community as a whole renders collective reparations
particularly appropriate.80 Further, in the case of such conflicts, it is often
extremely difficult to determine precisely who is a victim, a perpetrator and a
by-stander, thereby rendering individual reparations particularly difficult to
dispense.81 Examples of collective reparations include establishing educa-
tional institutions, furnishing medical facilities, providing financial assistance
to organizations whose purpose is to assist the community in question, and
implementing community based development projects. Ideally, states will
provide both individual and collective reparations. For example, Germany
paid both individual reparations to victims of the Holocaust and collective
reparations to Jewish organizations and the State of Israel.

B Operational aspects
When formulating a reparations program there should be widespread consul-
tation with civil society, including with representatives of those who have
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been traditionally marginalized (such as women or particular ethnic groups). In
his introduction to The Handbook of Reparations, Pablo de Greiff identifies
seven key factors which must be considered when designing a reparations
program.82 The first is scope; the form a reparations program takes will to a
large extent depend on the number of victims. The second is completeness; the
completeness of a reparations program refers to its ability to adequately provide
reparations to all victims. The third factor is comprehensiveness, which refers to
the particular types of harms which the reparations program seeks to remedy.
The fourth factor is complexity, which refers to the ways in which a reparations
program seeks to provide redress. Increased types of redress and increased
mechanisms for distribution of benefits result in a reparations program of greater
complexity. The fifth factor is integrity or coherence; internal coherence refers
to the relationship between the different types of benefits which the reparations
program distributes, and external coherence refers to the relationship between
the reparations program and other transitional justice mechanisms. Ideally, a
reparations program should consist of an internally coherent set of ‘benefits’ and
should be a part of a larger transitional justice process. The sixth factor is final-
ity, namely whether the receipt of benefits from a reparations program precludes
a person from pursuing other avenues of redress, such as suing the perpetrators.
The final factor is munificence, which refers to the ‘generosity’ of the repara-
tions program, the magnitude of the benefits distributed.

Naomi Roht-Arriaza identifies a number of additional factors which may
affect the success of a reparations program. She regards the definition of who
is a victim as being particularly pertinent; where ‘victim’ is defined too
narrowly, those excluded from the definition feel that their suffering has not
been recognized.83 Women are often excluded from the definition of ‘victim’,
either because the violence which they suffer is viewed as ‘ordinary’ violence
(as opposed to ‘extraordinary violence’ such as torture), or because the harms
which they suffer occur in the private sphere and are regarded as mere by-
products of conflict rather than harms in need of remedy.84

Another issue is the extent to which claims are individualized. Whilst there
are clear benefits to individualized reparations such as the recognition of
degrees of suffering, such a process is time-consuming and can lead to
retraumatization as victims are required to produce evidence of their suffering.
A study conducted by the Chilean human rights organization CODEPU
reveals that, from the perspective of victims, monetary compensation was
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never sufficient, as official and societal recognition of wrongdoing was
deemed particularly important.85 In addition, the evidence suggests that
victims view forward-looking measures more favourably than backward-
looking measures, as forward-looking measures have the potential to improve
the lives of future generations.86 Ruth Rubio-Marín points out that female
victims in particular tend to express a preference for services which meet basic
needs rather than monetary compensation or restitution of property; women
are generally especially concerned with obtaining adequate physical and
mental healthcare for themselves and their families, securing safe housing and
ensuring education for their children.87

5 Institutional reform
When discussing the post-communist transitional process of the former
Czechoslovakia, then-President Vaclav Havel made the following observation:

Our society has a great need to face [the] past, to get rid of the people who had
terrorized the nation and conspicuously violated human rights, to remove them from
the positions that they are still holding.88

State-sanctioned human rights abuses occur primarily through institutions
such as the army, the police, the media, and the judiciary. Consequently, when
countries are engaged in a transition process whose aim is to establish respect
for democratic principles such as human rights and rule of law, it is necessary
to reform those institutions which are associated with that state’s legacy of
human rights abuse.

A Personnel reform
Given that organizations are composed of people, and that it is individuals
who must bear the responsibility for human rights violations, personnel reform
is one of the most important elements of institutional reform. Other elements
of institutional reform include measures designed to improve accountability,
independence, representation, and responsiveness.89

292 Research handbook on international human rights law

85 Roht-Arriaza, above n 69, 180.
86 Ibid 181.
87 Ruth Rubio-Marín, ‘The Gender of Reparations: Setting the Agenda’ in R

Rubio-Marín (ed) What Happened to the Women?: Gender and Reparations for
Human Rights Violations (Social Science Research Council, Chicago, 2006) 20.

88 Adam Michnik and Vaclav Havel, ‘Confronting the Past: Justice or
Revenge?’ (1993) 4 Journal of Democracy 20, 23.

89 Roger Duthie, ‘Introduction’ in A Mayer-Rieckh and P de Greiff (eds) Justice
as Prevention: Vetting Public Employees in Transitional Societies (Social Science
Research Council, Chicago, 2007) 16, 31.



Vetting is a fundamental aspect of personnel reform and is therefore the
focus of this discussion. The Office of the United Nations High Commissioner
for Human Rights (‘OHCHR’) defines vetting as ‘assessing integrity to deter-
mine suitability for public employment. Integrity refers to an employee’s
adherence to international standards of human rights and professional
conduct’.90 According to OHCHR ‘[v]etting processes aim at excluding from
public service persons with serious integrity deficits in order to (re)-establish
civic trust and (re)-legitimize public institutions.’91 Vetting also aims ‘to
punish the perpetrators, and to transform institutions in order both to safeguard
the democratic transition and to prevent the recurrence of human rights
abuses’.92 The extent to which vetting forms part of a larger institutional
reform process to some extent depends on the specific model of institutional
reform which a particular state adopts. For example, where a reappointment
process is implemented it is more likely that other reforms (such as those
addressing gender and ethnic imbalances) will also be implemented than if the
state adopts a review process.93

Despite the fact that vetting programs are viewed by many as essential
components of a comprehensive transitional justice process, it must be
acknowledged that they raise some difficult issues. For example, it is hypo-
critical and counter-productive for a society which is aiming to entrench the
rule of law to ignore the basic elements of due process when implementing a
vetting program. Further, vetting programs which oust people on the basis of
membership of a specific group (such as the Communist Party) may in some
circumstances ascribe collective guilt, leading to individual injustice. In addi-
tion, vetting programs which do not distinguish between types and degrees of
guilt ‘tar everyone with the same brush’ and may also result in individual
injustice.

B Cultural reform
In order to transform institutions suffering from a legacy of human rights
abuse into rights-respecting institutions, it is necessary to include all voices
(especially those of traditionally marginalized groups) as part of the reform
process. For example, a gendered perspective must be incorporated into all
core agreements following conflict (including peace agreements) and must be
included in all institutional reform procedures. The United Nations Security
Council recognized this imperative when it passed Resolution 1325, which
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advocates ‘an increase in the participation of women at decision-making levels
in conflict resolution and peace processes’ and calls ‘on all actors involved,
when negotiating and implementing peace agreements, to adopt a gender
perspective’.94

It is not sufficient for marginalized groups to be represented in the reform
process; their concerns must actively be taken into account in order for
substantive change to occur. Thus it is necessary to include women in the
formulation of the reform process, ensure that women are appointed to posi-
tions within the various institutions, and implement gender sensitization train-
ing.95 Further, concrete mechanisms must be implemented to create a
rights-respecting culture. For example, in Liberia when members are recruited
to the security sector they undergo mandatory training aimed at fostering a
sense of unity and respect for human rights.96 Further, the impact of legal
reform must not be underestimated. Constitutional reform, enactments of new
legislation, and amendments to existing legislation should prohibit discrimi-
nation and enshrine respect for fundamental human rights. Similarly, systems
should be implemented to secure access to judicial (and non-judicial) institu-
tions for disadvantaged groups, including women.97

6 Reconciliation
Archbishop Emeritus Desmond Tutu once remarked:

As our experience in South Africa has taught us, each society must discover its own
route to reconciliation. Reconciliation cannot be imposed from outside, nor can
someone else’s map get us to our destination: it must be our own solution. This
involves a very long and painful journey, addressing the pain and suffering of the
victims, understanding the motivations of offenders, bringing together estranged
communities, trying to find a path to justice, truth and, ultimately, peace.98
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A Definition and purpose
Transitional justice mechanisms have two primary aims: the achievement of
justice and the realization of a lasting peace. Reconciliation is essentially the
fulfilment of both of these aims; it is the point where ‘justice and peace have
kissed’;99 it is the ‘process through which a society moves from a divided past
to a shared future’.100 Reconciliation is an active process; it is achieved by
implementing transitional justice mechanisms to deal with the past and is not
achieved by simply ignoring the past. Reconciliation is not peace without
justice, nor is it peace facilitated through collective amnesia. In Cambodia
decades have passed since the Khmer Rouge committed unspeakable atroci-
ties, and the recent establishment of a tribunal to prosecute perpetrators has
clearly demonstrated the extent to which the notion of collective amnesia is a
fiction. Reconciliation is a long-term process through which a society deals
with its demons head-on and emerges with a conviction that a whole is worth
more than the sum of its parts.

As well as being a long-term process, reconciliation is both a deep process
in that it involves recognition of an imperfect reality and a broad process in
that it involves the entire community.101 Perpetrators may be people or insti-
tutions; they may be those who directly inflicted violence, those who know-
ingly accepted the benefits of oppression, or those who stood by in silence and
watched the suffering of others. Victims may have suffered directly or indi-
rectly; they may remain in the country or they may have fled elsewhere in
search of a safe haven. A successful reconciliation process will involve the
entire community and will not only focus on specific perpetrators or specific
victims. Further, a successful reconciliation process will deal with the legacy
of human rights abuse itself as well as issues such as discrimination, margin-
alization, intolerance and stereotyping which may have created a culture that
enabled the perpetration of human rights abuses to occur in the first place.
Such a process should include addressing the problem of gender-based
discrimination as part of the path to securing a more just and equal society.

B Democracy and reconciliation
There is a powerful argument that the establishment of a democratic system is
an essential component of the reconciliation process. Whilst democracy is
clearly not a perfect system, and is in fact extremely problematic when
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imposed from the top down, it is the best established political system from a
human rights and conflict management perspective. Democracy is both a
system which entrenches respect for human rights and a system which
manages relationships in a way that renders recourse to violence unlikely.
From a conflict management perspective, democratic systems are structured
so as to manage differences of ideas in a way which does not involve resort-
ing to violence. In a democracy, differences are dealt with through open
debate and compromise; this means that even those whose ideas conflict can
deal with those differences whilst still maintaining positive relationships.
Consequently, the democratic form of conflict resolution is essential to the
reconciliation process.102

From a human rights perspective, democracy entrenches human rights from
both a procedural and a substantive perspective. From a procedural perspec-
tive, core democratic principles such as each person’s right to vote enshrine
human rights principles of liberty and equality. In his report on women, peace
and security, the United Nations Secretary-General stressed the need for
women to be included in the political process.103 According to the report,
quotas and training should be implemented where necessary to achieve gender
equality and adequate financial support should be provided to ensure women’s
active participation in civil society and public life.104

From a substantive perspective, democratic principles enshrine respect for
fundamental human rights, including of course women’s rights. This concep-
tion of democracy is eloquently expressed by Aharon Barak, a survivor of the
Holocaust and former President of the Supreme Court of Israel:

Everyone agrees that a democracy requires the rule of the people, which is often
effectuated through representatives in a legislative body. Therefore, frequent elec-
tions are necessary to keep these representatives accountable to their constituents.
However, real or substantive democracy, as opposed to formal democracy, is not
satisfied merely by these conditions. Democracy has its own internal morality,
based on the dignity and equality of all human beings. Thus, in addition to formal
requirements, there are also substantive requirements. These are reflected in the
supremacy of such underlying democratic values and principles as human dignity,
equality, and tolerance. There is no (real) democracy without recognition of basic
values and principles such as morality and justice. Above all, democracy cannot
exist without the protection of individual human rights – rights so essential that they
must be insulated from the power of the majority.105
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If one adopts this understanding of democracy, it is clear that the implemen-
tation of a democratic system is fundamental to establishing a culture of
respect for human rights, which in turn is instrumental in preventing the
commission of future atrocities. In this way, democracy is integral to the
reconciliation process.

7 Conclusion
Rabban Shimon ben Gamliel, a first-century Jewish sage, said that the world
rests on three pillars: truth, justice and peace.106 All transitional justice mech-
anisms are aimed at both achieving justice and revealing truth (though the
emphasis shifts according to the mechanism) as a means of attaining a true and
lasting peace. Genuine reconciliation cannot be attained if truth is revealed but
justice is wanting. Similarly, justice alone is insufficient to unify a community
recovering from severe pain and suffering. Accordingly, the four pillars of
transitional justice must be viewed as interconnected and interdependent; all
are necessary to build a peaceful and rights-respecting society which has
moved on from its past trauma without forgetting it. Prosecutions result in the
punishment of perpetrators and help to generate a sense of justice within the
community. Truth-telling methods provide victims with a sense of closure and
validation as well as ensuring that the legacy of human rights abuse is part of
the country’s historical record. Reparations provide public acknowledgement
of wrongdoing and formal compensation for injury suffered. Institutional
reform is perhaps the most forward-looking of the four transitional justice
pillars; it aims to ‘remove the bad apples from the cart’ and to change the
culture of institutions with a legacy of involvement in human rights abuse in
an attempt to ensure that human rights violations are never again viewed as
acceptable social conduct.

To achieve the aim of a true and lasting peace, transitional justice mechanisms
must be careful not to address only the needs of the majority or the dominant
class. Special attention must be paid to the needs of those who have traditionally
been marginalized, such as women and certain minority groups. The only way
properly to reconcile a society still licking its physical and emotional wounds is
to confront not only the specific human rights violations perpetrated by the
regime in question but also the broader issues of systemic discrimination and
oppression which existed even before that regime came into power. To build a
house properly, the foundations must be sturdy; otherwise, it will always be in
danger of collapsing. This is one of the reasons why it is so important to include
women in transitional decision-making processes and to ensure that all transi-
tional mechanisms are implemented in a gender-sensitive manner.
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There is an African proverb which says that the world rests on three pillars:
in the present there is the past; in the future there is the present and the past.107

Societies confronting a legacy of human rights abuse will carry this with them
into the future. The challenge of transitional justice is to achieve the delicate
balance whereby the pain of the past is acknowledged, dealt with and remem-
bered in a way that allows the building of a future based on respect for human
rights and rule of law.
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12. The International Court of Justice and
human rights
Sandesh Sivakumaran

1 Introduction
The International Court of Justice (‘ICJ’ or ‘the Court’) is a court of plenary
jurisdiction with responsibility for general international law, yet its influence
on human rights has been vast. The Court has contributed to the development
of substantive human rights law, its structural framework as well as mecha-
nisms for its enforcement. To those who do not follow the work of the Court
this may come as something of a surprise. After all, the ICJ is not a human
rights court; it is, rather, the principal judicial organ of the United Nations. Its
judges need not have recognised competence in the field of human rights and
the parties that appear before it are not individuals but states. It has limited
fact-finding capabilities and its evidentiary rules are not altogether developed.
There also exist multiple international and regional bodies tasked specifically
with the protection of human rights and it is to these bodies that it may have
been expected that disputes would be referred.

Despite these attributes or lack thereof, the Court has had occasion to
engage in the consideration of human rights law. Although individuals have
no standing before the Court, states may, and do, bring claims on their behalf.
Human rights matters have also been the subject of many an advisory opinion.
Accordingly, the subject is not infrequently before the Court, particularly in
recent years. When such issues do arise, they may benefit from some judges’
prior expertise as members of regional human rights courts, human rights
treaty body committees, or truth commissions or as Special Rapporteurs of the
Commission on Human Rights.

The contribution of the Court to the international protection of human
rights is often neglected. This chapter considers the extent of the Court’s
contribution, focusing on four areas.1 Section 2 ascertains the role of the Court
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in the enforcement of human rights. This is gauged not only through the cases
in which the Court has found a particular provision of a human rights treaty to
have been violated but also through the Court’s interaction with other human
rights bodies and through the protection it has afforded other enforcers. The
human rights treaty framework is the subject of Section 3, with analyses of the
Court’s jurisprudence on the application of human rights treaties, their inter-
pretation and rules governing reservations. Section 4 moves away from the
structural and towards the normative. It focuses on the Court’s interpretation
of the normative status of the Universal Declaration of Human Rights
(‘UDHR’)2 and the human rights clauses of the United Nations Charter. It also
analyses the relative normativity of the different substantive human rights as
found by the Court. Finally, Section 5 is concerned with interpretations of the
substantive rights and obligations that have been subject to judicial consider-
ation, namely the right to self-determination, the right to life and the prohibi-
tion on genocide.

2 Enforcement

A Direct enforcement
For reasons of jurisdiction, it is not all that common for the Court to be
requested to directly enforce human rights law. The contentious jurisdiction of
the Court is not compulsory; the consent of the states concerned is required for
the Court to entertain a case. This consent may be manifested through an
optional clause declaration espousing consent for all time (until revoked) and
all matters (unless reserved);3 being party to a treaty that contains a compro-
missory clause that makes reference to the Court;4 a special agreement in
which the relevant states consent to a particular dispute being heard;5 or forum
prorogatum.6 The Court’s advisory jurisdiction requires that the request for an
advisory opinion stem from the General Assembly or the Security Council, or
other organs of the United Nations or specialized agencies that are authorised
to request such an opinion.7
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Thus, the occasions on which the Court is requested to adjudge and declare
the violation of particular human rights treaty provisions are limited.8 This is
especially so given that, of the human rights treaties that contain compromis-
sory clauses referencing the Court, some require prior resort to negotiation or
arbitration,9 others have been the subject of reservations,10 and still others
benefit from their own specialist monitoring body.11

This is not to say that the Court has never had the opportunity to directly
enforce human rights law through the finding of violations; in three recent
cases – two contentious and one advisory – the Court has done just that. In
Armed Activities on the Territory of the Congo, the Court found Uganda to
have violated provisions of the International Covenant on Civil and Political
Rights (‘ICCPR’),12 the Convention on the Rights of the Child (‘CRC’)13 and
its Optional Protocol on the Involvement of Children in Conflict,14 and the
African Charter on Human and Peoples’ Rights.15 The Court also found
Uganda to have violated provisions of international humanitarian law instru-
ments.16 In the Genocide case, the Court found that genocide had been
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committed in Srebrenica and that Serbia had violated its obligation to prevent
and punish genocide.17 As these were contentious cases, the rulings are bind-
ing on the parties.18

In the advisory opinion on the Legal Consequences of the Construction of
a Wall in the Occupied Palestinian Territory, the Court found Israel to have
violated provisions of the ICCPR, the International Covenant on Economic,
Social and Cultural Rights (‘ICESCR’)19 and the CRC, and to have breached
its obligation to respect the right of the Palestinian people to self-
determination, as well as various provisions of international humanitarian
law.20 Although advisory opinions are, as their name suggests, advisory and
not strictly binding, pronouncements on questions of international law
contained therein are considered weighty and have wide impact, even outside
the confines of the particular case in which they were made.

The indication of binding provisional measures orders is an additional
means through which the Court has contributed to the enforcement of human
rights obligations. In cases in which respect for human rights obligations has
been the very subject matter of the dispute pending before the Court, the Court
has indicated provisional measures to protect and preserve those rights pend-
ing their full consideration by the Court.21 Thus, the dispositif in the provi-
sional measures order in Armed Activities on the Territory of the Congo reads
in relevant part: ‘[b]oth Parties must, forthwith, take all measures necessary to
ensure full respect within the zone of conflict for fundamental human rights
and for the applicable provisions of humanitarian law.’22
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On occasion, the Court has gone further and indicated provisional measures
to protect human rights even when compliance with such obligations was not
the matter strictly in dispute. For example, in certain boundary delimitation
cases, the Court has indicated provisional measures, noting in Case
Concerning the Land and Maritime Boundary between Cameroon and
Nigeria, for example, that ‘the events that have given rise to the request, and
more especially to the killing of persons, have caused irreparable damage to
the rights that the Parties may have over the Peninsula’ and that ‘persons in the
disputed area and, as a consequence, the rights of the Parties within that area
are exposed to serious risk of further irreparable damage’.23 In so doing, the
Court has recognised that ‘disputes about frontiers are not just about lines on
the ground but are about the safety and protection of the peoples who live
there.’24

B Interaction with other enforcers
The protection of international human rights by courts and tribunals is aided
by the consistency of their jurisprudence. The extent to which the Court has
adopted or departed from the jurisprudence of other human rights bodies thus
merits consideration.

In coming to its conclusion in the Wall advisory opinion that the ICCPR ‘is
applicable in respect of acts done by a State in the exercise of its jurisdiction
outside its own territory’, the Court cited cases and concluding observations of
the Human Rights Committee.25 In coming to a similar conclusion in relation
to the ICESCR, the Court cited the view of the Committee on Economic,
Social and Cultural Rights.26 A general comment of the Human Rights
Committee was also cited in the context of discussion on derogations and limi-
tations.27 One expression of the weight given to the work of human rights
treaty bodies comes from Judge Al-Khasawneh. After citing from a General
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Recommendation of the Committee on the Elimination of All Forms of
Discrimination against Women, Judge Al-Khasawneh stated: ‘[t]o be sure this
clear language emanating from the human rights body charged with monitor-
ing compliance with the Convention is not in itself determinative of the matter
nor does it relieve judges of the duty of interpreting the provisions of the
Convention . . . Nevertheless it carries considerable weight.’28

Reliance has not solely been placed on the work of the treaty body commit-
tees. In Armed Activities on the Territory of the Congo, the Court referred inter
alia to findings of the Special Rapporteur of the Commission on Human
Rights on the situation of human rights in the Democratic Republic of the
Congo (‘DRC’) to find that ‘massive human rights violations and grave
breaches of international humanitarian law were committed by the [Uganda
Peoples’ Defence Forces] on the territory of the DRC.’29 Findings of the
Special Rapporteur of the Commission on Human Rights on the situation of
human rights in the Palestinian territories occupied by Israel since 1967, the
Special Rapporteur of the Commission on Human Rights on the right to food
and the Special Committee to Investigate Israeli Practices Affecting the
Human Rights of the Palestinian People and Other Arabs of the Occupied
Territories were used by the Court in its Wall opinion.30 The Court has also
placed reliance on the factual findings of non-governmental organisations, for
example those contained in reports of Human Rights Watch and Amnesty
International.31

This does not mean that the Court will always agree with the holdings of
other institutions, as the case of Avena shows. A few years prior to the judg-
ment of the Court in that case, the Inter-American Court of Human Rights had
found Article 36 of the Vienna Convention on Consular Relations (‘VCCR’)32

to be part of the corpus of human rights law.33 A different view was taken by
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the Court, which considered ‘neither the text nor the object and purpose of the
Convention, nor any indication in the travaux preparatoires’ to support the
view that Article 36 contained human rights.34 No reference was made to the
opinion of the Inter-American Court.35

That the Court has benefited from the work of the human rights bodies is
clear; the benefit for human rights bodies of the work of the Court is undeniable.
Human rights bodies have adopted pronouncements of the Court on matters of
general international law ranging from customary international law36 through to
the bearing of costs in contentious cases.37 They have also adopted statements
of the Court on matters of human rights law, for example on the nature of the
Genocide Convention38 and the erga omnes status of certain human rights.39

This interlocking network of adjudicatory bodies and their consistency of
jurisprudence can only be of benefit to the protection of human rights.

C Assisting the enforcers40

A third way in which the Court has contributed to the enforcement of human
rights is through the protections it has rendered to other enforcers. Of the
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Review of Judgment No 158 of the United Nations Administrative Tribunal (Advisory
Opinion) [1973] ICJ Rep 166.

38 Baena Ricardo [97] citing the Reservations and Declarations to the
Convention on the Prevention and Punishment of the Crime of Genocide (Advisory
Opinion) [1951] ICJ Rep 15 (‘Reservations to the Genocide Convention’).

39 Interpretation of the American Declaration on the Rights and Duties of Man
within the Framework of Article 64 of the American Convention on Human Rights,
Advisory Opinion OC-10/89 [1989] Inter Am Ct HR 1 citing Case Concerning the
Barcelona Traction, Light and Power Company Ltd (Belgium v Spain) [1970] ICJ Rep
3 (‘Barcelona Traction’), Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 27 (‘Namibia’) and United
States Diplomatic and Consular Staff in Tehran (United States v Iran) [1980] ICJ Rep
3 (‘Tehran Hostages’).

40 The issues considered under this heading are, of course, substantive issues of
international law; the Court in none of the cases mentioned framed the issue as one of
‘assisting the enforcers’ of human rights.



principal enforcers, the Special Rapporteurs of the Commission on Human
Rights rank high. Indeed, the Court has described Special Rapporteurs thus: ‘a
category of persons whom the United Nations and the specialized agencies
find it necessary to engage for the implementation of increasingly varied func-
tions’ and ‘of importance for the whole of the United Nations system.’41

In its Mazilu opinion, the Court held that Special Rapporteurs benefit from
the protection afforded by Article VI(22) of the Convention on the Privileges
and Immunities of the United Nations,42 the purpose of which was to enable
the United Nations to entrust missions to persons who were not officials of the
organisation. In the view of the Court, Article VI(22) was applicable to every
expert on mission throughout its duration and irrespective of whether or not
they are engaged in travel. Furthermore, the privileges and immunities may be
invoked against the state of nationality or residence of the expert.43

Some ten years later, the Court had cause to consider Article VI(22) of the
Convention once again. In the Cumaraswamy opinion, the Court held that it is
incumbent upon the Secretary-General of the United Nations to assert the
immunity of its expert on mission, to inform the particular government of his
finding and request it to act accordingly, including bringing his finding to the
attention of its local courts if need be.44 In the view of the Court, ‘[t]hat find-
ing, and its documentary expression, creates a presumption which can only be
set aside for the most compelling reasons and is thus to be given the greatest
weight by national courts’.45 On the facts of the case, the Court also deter-
mined that the government was obliged to communicate the Court’s advisory
opinion to its local courts in order to satisfy its international obligations and
respect the immunity of the Special Rapporteur in question.46

The picture is more nuanced than to simply assert that the Court will always
support the enforcer of human rights. In the Arrest Warrant case, for example,
the Court held that a sitting minister of foreign affairs enjoys immunity from
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41 Applicability of Article VI Section 22 of the Convention on the Privileges and
Immunities of the United Nations (Advisory Opinion) [1989] ICJ Rep 177, [53]
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42 Opened for signature 13 February 1946, 1 UNTS 15 (entered into force
17 September 1946).

43 Applicability of Article VI, Section 22 [45]–[55].
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(‘Immunity of a Special Rapporteur’).
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the criminal jurisdiction of domestic courts of foreign states.47 To the chagrin
of many a human rights lawyer, the Court also stated that after leaving office
the former minister of foreign affairs may be tried by the domestic courts of
foreign states ‘in respect of acts committed prior or subsequent to his or her
period of office, as well as in respect of acts committed during that period of
office in a private capacity’,48 suggesting that a former minister of foreign
affairs may not be tried in respect of acts committed during office in an offi-
cial capacity even if such acts constituted egregious crimes.49 However, all
may not be as it first seems, for as one judge voting with the majority writes
extra-judicially: ‘the Court’s dictum regarding prosecution of former foreign
ministers does not affirmatively exclude’ an exception for ‘the most serious
international crimes’.50 The last word on the subject seems yet to be had.

From this snapshot, it may readily be seen that the Court has contributed to
the enforcement of human rights in a variety of ways. However, to stop with
enforcement would be to leave the picture incomplete, for the Court’s real
contribution lies elsewhere – in supporting the human rights treaty framework
and clarifying the normative status of particular instruments and specific
rights, as well as interpreting the substantive rights and obligations them-
selves.

3 The treaty framework

A Application of human rights treaties
In recent times, there has been some debate regarding the precise scope of
application of human rights treaties, in particular whether they apply outside
the territorial confines of a state51 and whether they remain applicable in time
of armed conflict. Both questions have been before the Court.

States increasingly act outside their territorial borders. The question arises
as to whether in so acting they are bound by their international human rights
obligations. The European Convention on Human Rights (‘ECHR’) provides
in relevant part: ‘[t]he High Contracting Parties shall secure to everyone
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47 Arrest Warrant of 11 April 2000 (DRC v Belgium) [2002] ICJ Rep 3, [54]
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48 Arrest Warrant [61].
49 For critique, see A Cassese, ‘When May Senior State Officials Be Tried for

International Crimes? Some Comments on the Congo v Belgium Case’ (2002) 13
European Journal of International Law 853, 867–70.

50 V S Vereshchetin and C J Le Mon, ‘Immunities of Individuals under
International Law in the Jurisprudence of the International Court of Justice’ (2004) 1
Global Community Yearbook of International Law and Jurisprudence 77, 88.

51 See further, Chapter 3.



within their jurisdiction the rights and freedoms defined in Section I of this
Convention’.52 Similarly the ICCPR: ‘[e]ach State Party to the present
Covenant undertakes to respect and to ensure to all individuals within its terri-
tory and subject to its jurisdiction the rights recognized in the present
Covenant.’53 Precisely what is meant by ‘within their jurisdiction’ or ‘within
its territory and subject to its jurisdiction’? In particular, is the ‘and’ to be read
disjunctively or conjunctively? The matter is not uncontroversial with states
and commentators taking different views.54

In its advisory opinion on the Wall, the Court confirmed that the jurisdic-
tion of a state is primarily territorial but noted that ‘it may sometimes be exer-
cised outside the national territory’. In light of the object and purpose of the
ICCPR, ‘it would seem natural that, even when such is the case, States parties
to the Covenant should be bound to comply with its provisions.’55 After
examining the practice of the Human Rights Committee and the travaux
préparatoires of the Covenant, the Court concluded that the ICCPR ‘is applic-
able in respect of acts done by a State in the exercise of its jurisdiction outside
its own territory.’56 The Court also considered the CRC and the ICESCR to
be binding on Israel in respect of its conduct in the Occupied Palestinian
Territory. In making the latter finding, the Court was strongly influenced by
the fact that ‘the territories occupied by Israel have for over 37 years been
subject to its territorial jurisdiction as the occupying Power.’57 The link
between the extraterritorial application of the ICESCR and situations of occu-
pation was, however, decoupled in Armed Activities on the Territory of the
Congo with the Court interpreting its Wall opinion as concluding ‘that inter-
national human rights instruments are applicable “in respect of acts done by a
State in the exercise of its jurisdiction outside its own territory”, particularly
in occupied territories’.58
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Given the views to the contrary, these holdings are timely and important. In
reality, however, they are no more than the specific application to human
rights treaties of the idea also expressed by the Court that ‘[p]hysical control
of a territory, and not its sovereignty or legitimacy of title, is the basis of State
liability for acts affecting other States.’59 Obligation and responsibility stem,
then, not from sovereignty but from effective control: ‘[t]he responsibility of
a state in international law rests largely upon a territorial basis, but behind this
territorial basis lies the broader concept of control.’60

Another area of contention has been the extent to which the law of human
rights applies in time of conflict and the relationship between that body of law
and international humanitarian law. Does human rights law apply in time of
conflict or is the matter governed exclusively by international humanitarian
law? If it does apply in such times, what is the relationship between the two
bodies? Again states and commentators disagree.61

In the Nuclear Weapons opinion, the Court stated that ‘the protection of the
[ICCPR] does not cease in times of war, except by operation of [Article 4
ICCPR] whereby certain provisions may be derogated from in a time of
national emergency.’ The Court continued, with regard to the right to life:

In principle, the right not arbitrarily to be deprived of one’s life applies also in
hostilities. The test of what is an arbitrary deprivation of life, however, then falls to
be determined by the applicable lex specialis, namely, the law applicable in armed
conflict which is designed to regulate the conduct of hostilities. Thus whether a
particular loss of life, through the use of a certain weapon in warfare, is to be
considered an arbitrary deprivation of life contrary to [Article 6 ICCPR] can only
be decided by reference to the law applicable in armed conflict and not deduced
from the terms of the Covenant itself.62

The International Court of Justice 309
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60 C Eagleton, ‘International Organizations and the Law of Responsibility’
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example, López Burgos v Uruguay, Communication No 52/79, UN Doc A/36/40 (6
June 1979) 176.

61 Cf the positions of the Solomon Islands (Nuclear Weapons, Written
Observations Submitted by the Government of the Solomon Islands to the ICJ, 91–5),
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This approach was extended to other human rights treaties in the Wall opinion
and reiterated once again in Armed Activities on the Territory of the Congo:

As regards the relationship between international humanitarian law and human rights
law, there are . . . three possible situations: some rights may be exclusively matters of
international humanitarian law; others may be exclusively matters of human rights
law; yet others may be matters of both these branches of international law.63

Although very much at the level of generality, the statements of the Court
remain helpful in confirming the continued applicability of international
human rights law in time of armed conflict. Further guidance has been
provided by the Eritrea Ethiopia Claims Commission, which, after citing with
approval a passage from the Wall advisory opinion, went on to note that
human rights law in armed conflict enjoys ‘particular relevance in any situa-
tions involving persons who may not be protected fully by international
humanitarian law, as with a Party’s acts affecting its own nationals’.64 The
application of human rights law is also considered important in the context of
the international administration of territory and internal armed conflict.65

The Court has thus made a useful contribution to the application of human
rights treaties. However, it has not always elucidated the issue. In the judg-
ment on preliminary objections in the Genocide case, for example, the Court
did not pronounce upon the question of whether human rights treaties were
binding automatically on successor states, refraining from endorsing what has
been described as this ‘emerging progressive doctrine’.66 Rather, the Court
opted for noting that it did not matter whether Bosnia and Herzegovina was a
party to the Genocide Convention automatically through its accession to inde-
pendence or retroactively through its Notice of Succession; at any event it was
party to the Convention at the time of filing of its Application.67
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B Interpretation of human rights treaties
Once it is known that a treaty is applicable, it is often necessary to interpret
one of its terms, such term being opaque, not altogether clear, or somewhat
vague. In interpreting the particular term, a dispute may arise as to whether it
should be given the meaning intended by the parties at the time of drafting or
interpreted in light of the present-day conditions.

In interpreting a treaty, regard must be had to the rules of treaty interpreta-
tion found in Articles 31–2 of the Vienna Convention on the Law of Treaties
(‘VCLT’),68 which provisions reflect customary international law.69 In inter-
preting the treaty, it is important to have regard to the purpose of interpreta-
tion, namely ‘to ascertain the common intentions of the parties’.70 The issue
then becomes ‘what elements may properly be taken into account as indirect
evidence of the parties’ intentions and what weight is to be given to those
elements’.71

On the one hand, the inter-temporal rule provides that ‘[a] judicial fact must
be appreciated in the light of the law contemporary with it, and not of the law
in force at the time such a dispute in regard to it arises or falls to be settled’
and has been used by the Court on numerous occasions.72 On the other hand,
the principle of evolutionary treaty interpretation has also been used by the
Court. As is well known, in its Namibia opinion, the Court found that certain
concepts embodied in the Covenant of the League of Nations ‘were not static,
but were by definition evolutionary’ and that ‘[t]he parties to the Covenant
must consequently be deemed to have accepted them as such’. The Court
continued:

That is why, viewing the institutions of 1919, the Court must take into considera-
tion the changes which have occurred in the supervening half-century, and its inter-
pretation cannot remain unaffected by the subsequent development of the law,
through the Charter of the United Nations and by way of customary law. Moreover,
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69 Territorial Dispute (Libyan Arab Jamahiriya v Chad) [1994] ICJ Rep 6, [41].
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an international instrument has to be interpreted and applied within the framework
of the entire legal system prevailing at the time of the interpretation.73

Similarly, in the Gabčíkovo-Nagymaros case, the Court observed that the
bilateral treaty between the parties at issue ‘is not static, and is open to adapt
to emerging norms of international law’.74 In the Aegean Sea Continental
Shelf case, the Court stated that ‘it hardly seems conceivable’ that terms such
as ‘domestic jurisdiction’ and ‘territorial status’ contained in the General Act
for the Pacific Settlement of International Disputes, a convention ‘of the most
general kind and of continuing duration’, ‘were intended to have a fixed
content regardless of the subsequent evolution of international law’.75 The
Court’s predecessor, the Permanent Court of International Justice, in the
Nationality Decrees Issued in Tunis and Morocco opinion, observed that the
interpretation of certain terms was ‘an essentially relative question; it depends
upon the development of international relations’.76 The evolutionary approach
to treaty interpretation has also been used by other international bodies.77

It is thus incumbent upon the interpreter to discover whether it was the
intention of the parties to have in the treaty terms that would change over time
or remain fixed. Of treaties of a constitutional nature, such as the Charter of
the United Nations, a leading text observes that the ‘general intention to secure
the object and purpose of the treaty as effectively as possible in the light of the
circumstances as they develop over time’ should be attributed to the parties,
rather than a mechanical consideration of the particular intentions of the
parties on a particular provision of the treaty.78 The same is surely true of
human rights treaties. Although these statements of the Court were not made
in relation to human rights treaties, they have been applied to such by interna-
tional human rights tribunals,79 providing a classic example of general state-
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ments of international law being transposed to a particular context. Indeed,
such is the acceptance of evolutionary treaty interpretation in the context of
human rights treaties that their characterisation as ‘living instruments’ is taken
for granted.

C Reservations to human rights treaties
A further obstacle to the enforcement of a particular treaty provision is the
entry of a reservation by a state party to that provision. Reservations to human
rights treaties have proven (too) popular, with 75 of 185 states entering (often
multiple) reservations to the CEDAW alone and 74 of 193 to the CRC. Some
states have objected to certain of these reservations – 18 in the case of reser-
vations to CEDAW and 13 to reservations to the CRC.80 The status of the
treaty, the reservation and the relationship between reserving states and object-
ing and non-objecting states is thus in need of some elucidation.

The position in general international law, as found in the VCLT, is that a
state may enter a reservation to a treaty provision provided that reservations in
general and that type of reservation in particular are not prohibited by the
treaty and provided that the purported reservation is not contrary to the object
and purpose of the treaty.81 The relationship between the reserving state and
other contracting states will then depend on whether those other states accept
or object to the reservation. Acceptance entails the entry into force of the
treaty as between the reserving and accepting states with the provision against
which the reservation was entered being modified to the extent of the reserva-
tion. Objection does not preclude the entry into force of the treaty as between
the reserving and objecting states ‘unless a contrary intention is definitely
expressed by the objecting State’; rather, the treaty enters into force with the
reserved provision ‘not apply[ing] as between the two states to the extent of
the reservation’.82

The VCLT position was heavily influenced by the Reservations to the
Genocide Convention opinion of the Court. In that opinion, the Court was
asked: (i) whether the reserving state could be regarded as a party to the
Genocide Convention if other states had objected to its reservation; (ii) if the
answer was in the affirmative, what the effect of the reservation was between
the reserving state and those states that had (a) accepted and (b) objected to the
reservation; and (iii) how the legal effect would differ if the objecting state
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was (a) a signatory to the treaty but had not ratified it and (b) a non-signatory
to the treaty but was entitled to sign it or accede to it.83

The Court noted the origin of the Convention and its special characteristics.
In considering the objects of the Convention, the Court stated:

The Convention was manifestly adopted for a purely humanitarian and civilizing
purpose . . . In such a convention the contracting States do not have any interests of
their own; they merely have, one and all, a common interest, namely, the accom-
plishment of those high purposes which are the raison d’être of the convention.
Consequently, in a convention of this type one cannot speak of individual advan-
tages or disadvantages to States, or of the maintenance of a perfect contractual
balance between rights and duties.84

As such, the Court stated that

it is the compatibility of a reservation with the object and purpose of a Convention
that must furnish the criteria for the attitude of a state in making the reservation on
accession as well as for the appraisal by a State in objecting to the reservation.85

Similarly, the Court found that

As no State can be bound by a reservation to which it has not consented, it neces-
sarily follows that each state objecting to it will or will not, on the basis of its indi-
vidual appraisal within the limits of the criteria of the object and purpose . . .
consider the reserving state to be a party to the Convention.86

The human rights bodies have – depending on the view taken – either
developed the issues, considering questions that had not previously been put
to the Court,87 or departed from general international law on point. The human
rights bodies have considered the legal effect of a purported reservation that
offends the object and purpose of the Convention as well as pronounced on the
actor competent to assess this compatibility. The Human Rights Committee,
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for example, in General Comment 29, stated that ‘[i]t necessarily falls to the
Committee to determine whether a specific reservation is compatible with the
object and purpose of the Covenant’ and

The normal consequence of an unacceptable reservation is not that the Covenant
will not be in effect at all for a reserving party. Rather, such a reservation will gener-
ally be severable, in the sense that the Covenant will be operative for the reserving
party without benefit of the reservation.88

These views have provoked some consternation among states.89 However,
similar views have been put forward by the regional human rights courts.90

The matter is currently under consideration by the International Law
Commission.91

4 The normative framework

A Normative status of the instruments
Outside the treaty system, there remain a number of instruments devoted in
whole or in part to the protection of human rights. Increasingly in international
law, resort is had to this so-called ‘soft’ law; the same is no less true of human
rights law. What is the normative status of these ‘soft’ law instruments, for
example that most classic human rights document, the UDHR? Similarly,
although not a human rights instrument, the Charter of the United Nations
contains a number of provisions devoted to human rights. What force do these
provisions have as a matter of positive law?

A divergence of opinion exists among scholars as to the extent to which the
UDHR is binding as a matter of international law. On the one hand, it has been
noted that ‘[t]he practical unanimity of the Members of the United Nations in
stressing the importance of the Declaration was accompanied by an equally
general repudiation of the idea that the Declaration imposed upon them a legal
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obligation to respect the human rights and fundamental freedoms which it
proclaimed’.92 On the other hand, the view has been taken that ‘the
Declaration not only constitutes an authoritative interpretation of the Charter
obligations but also a binding instrument in its own right’.93

The Court has contributed to this debate, stating in the Tehran Hostages
case that:

Wrongfully to deprive human beings of their freedom and to subject them to phys-
ical constraint in conditions of hardship is in itself manifestly incompatible with the
principles of the Charter of the United Nations, as well as with the fundamental
principles enunciated in the [UDHR].94

Although not commenting explicitly upon the binding nature of the UDHR, in
judging conduct against the ‘fundamental principles’ enunciated in that instru-
ment, the Court must have considered those fundamental principles binding on
states. However, the Court did not go on to explain quite how this was so,
whether through customary international law, general principles of interna-
tional law or as an authoritative interpretation of Articles 55 and 56 of the UN
Charter, which are accepted as being of paramount status.

Similarly disputed is the extent to which the human rights provisions of the
Charter, such as Articles 55 and 56, constitute binding obligations. Some take
the view that the Charter merely ‘sets out a program of action’, while others
that it lays down a ‘legal obligation’.95 The Namibia opinion lends support to
the argument that the human rights provisions of the Charter constitute oblig-
ations on the part of member states:

Under the Charter of the United Nations, the former Mandatory had pledged itself
to observe and respect, in a territory having an international status, human rights
and fundamental freedoms for all without distinction as to race. To establish
instead, and to enforce, distinctions, exclusions, restrictions and limitations exclu-
sively based on grounds of race, colour, descent or national or ethnic origin which
constitute a denial of fundamental human rights is a flagrant violation of the
purposes and principles of the Charter.96

316 Research handbook on international human rights law

92 H Lauterpacht, International Law and Human Rights (Stevens and Sons,
London, 1950) 397.

93 L Sohn, ‘The Human Rights Law of the Charter’ (1977) 12 Texas
International Law Journal 129, 133.

94 Tehran Hostages [91].
95 See M O Hudson, ‘Integrity of International Instruments’ (1948) 42 American

Journal of International Law 107 and Lauterpacht, above n 92, 147–9, respectively.
96 Namibia [131].



This leaves little room for doubt that, in the Court’s view, the Charter imposes
legal obligations on members of the United Nations in matters of human rights.97

B Normative status of human rights principles
Instruments alone are not enough to protect human rights: a state may not be
party to the relevant treaty; it may not have incorporated it into its domestic
law; or it may have reserved its position in relation to a particular provision.
Some human rights treaty provisions may also seemingly be trumped by other
non-human rights treaty provisions.98 ‘Soft’ law instruments may be trumped
by those of a harder nature, or they may be considered merely hortatory.

The Court’s pronouncements on the status of certain rights and obligations
outside their instrumental framework are thus valuable. In its very first case,
the Court spoke of certain ‘general and well-recognized principles, namely:
elementary considerations of humanity, even more exacting in peace than in
war’.99 It has also found that a great many rules of international humanitarian
law constitute ‘intransgressible principles of international customary law’,100

and observed that the principles underlying the Genocide Convention are
‘recognized by civilized nations as binding on States, even without any
conventional obligation’, with the Convention itself confirming and endorsing
‘the most elementary principles of morality’.101

The Court has also recognised the existence of obligations erga omnes. In
Barcelona Traction, providing the antidote to its earlier judgment in the South
West Africa cases in which it held that Liberia and Ethiopia did not have stand-
ing to challenge the conduct of South Africa, acting as Mandatory in South
West Africa, the Court took the view that:

[A]n essential distinction should be drawn between the obligations of a State
towards the international community as a whole, and those arising vis-à-vis another
State in the field of diplomatic protection. By their very nature the former are the
concern of all states. In view of the importance of the rights involved, all States can
be held to have a legal interest in their protection; they are obligations erga omnes.
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97 The content of those obligations remains uncertain. For further comment, see
E Schwelb, ‘The International Court of Justice and the Human Rights Clauses of the
Charter’ (1972) 66 American Journal of International Law 337, 348.

98 See, for example, Kadi v Council and Commission, Case No T-315/01 [2005]
ECR II-3649, [181] (‘Kadi’) and Yusuf and Al Barakaat International Foundation v
Council and Commission, Case No T-306/01 [2005] ECR II-2387, [213] (‘Yusuf’)
where obligations under the UN Charter were considered to supersede obligations
under the ECHR. These decisions were however reversed by the Grand Chamber in
Cases C-402/05 and C-415/05 P, Judgment of the European Court of Justice (Grand
Chamber), 3 September 2008.

99 Corfu Channel (United Kingdom v Albania) [1949] ICJ Rep 4, 22.
100 Nuclear Weapons [79].
101 Reservations to the Genocide Convention 23.



Such obligations derive, for example, in contemporary international law, from the
outlawing of acts of aggression, and of genocide, as also from the principles and
rules concerning the basic rights of the human person, including protection from
slavery and racial discrimination.102

To this list the right to self-determination may now be added.103 More
recently, the Court has explicitly added its weight behind the existence of jus
cogens norms, stating that the prohibition of genocide ‘assuredly’ has such a
status.104

The recognition of jus cogens norms and obligations erga omnes has not
had an effect on the jurisdiction of the Court. In East Timor, the Court stated
that ‘the erga omnes character of a norm and the rule of consent to jurisdiction
are two different things.’105 And in Congo v Rwanda, the Court confirmed
this, adding ‘the mere fact that rights and obligations erga omnes may be at
issue in a dispute would not give the Court jurisdiction to entertain that
dispute’, continuing: ‘[t]he same applies to the relationship between peremp-
tory norms of general international law (jus cogens) and the establishment of
the Court’s jurisdiction . . . Under the Court’s Statute that jurisdiction is
always based on the consent of the parties’.106 On an appropriate occasion,
however, in a case in which the Court does have jurisdiction, a state may
allege breach of an obligation erga omnes even though it did not suffer any
harm as a result of the breach.107

Jurisdiction of the Court aside, the characterisation of a norm as a peremp-
tory one is important for other reasons: determining as void a treaty that
conflicts with it;108 special consequences in the area of state responsibility;109

and taking precedence over a conflicting Security Council resolution.110
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102 Barcelona Traction [33], [34].
103 Case Concerning East Timor (Portugal v Australia) [1995] ICJ Rep 90, [29]

(‘East Timor’); Wall [88], [156].
104 Congo v Rwanda [64].
105 East Timor [29].
106 Congo v Rwanda [65]. See also Genocide [147]. For greater consideration of

the issues, see the Separate Opinion of Judge ad hoc Dugard in Congo v Rwanda.
107 The point was tantalisingly raised but, in light of other findings of the Court,

did not need to be considered in the Genocide case [185].
108 Articles 53 and 64 VCLT.
109 International Law Commission, Articles on Responsibility of States for

Internationally Wrongful Acts (2001) UN, http://untreaty.un.org/ilc/texts/instruments/
english/draft%20articles/9_6_2001.pdf at 3 February 2009, Articles 40 and 41. In
particular, ‘[n]o State shall recognize as lawful a situation created by a serious breach’
of an obligation arising under a peremptory norm nor shall any State ‘render aid or
assistance in maintaining that situation.’

110 Genocide (Provisional Measures Order of 13 September 1993) [1993] ICJ
Rep 3, [100] (Judge ad hoc Lauterpacht).



5 Substantive rights and obligations
Of the substantive human rights to be found in the annals of the Court’s
jurisprudence, this section considers those that have had a tendency to recur.
Somewhat unsurprisingly, these feature among the most important, namely the
prohibition of genocide, the right to self-determination and the right to life.

A Genocide
The Court has had numerous occasions on which to pronounce on various
aspects of the definition of genocide. It will be recalled that Article II of the
Genocide Convention reads in relevant part: ‘genocide means any of the
following acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such’.111 The ‘intended destruction’ of
the relevant group is considered by the Court to be the ‘essential characteris-
tic’ of the definition.112 As its essential characteristic, the Court has inter-
preted it in a strict but orthodox manner. The Court has confirmed that ‘the
threat or use of force against a state cannot in itself constitute an act of geno-
cide’,113 and that a large number of deaths of individuals of a particular
protected group would not by itself amount to genocide without the presence
of specific intent.114 The Court has also stressed the need to distinguish intent
from motive, specific intent from discriminatory intent and intent to forcibly
displace from intent to destroy.115 In the view of the Court ‘[g]reat care must
be taken in finding in the facts a sufficiently clear manifestation of that
intent’;116 it is not to be found lightly.

The Court has also contributed to the interpretation of the actus reus of
genocide, opining that the destruction of the historical, religious and cultural
heritage of the protected group fell outside the Convention, while reserving its
position as to whether encirclement, shelling and starvation, and deportation
and expulsion fell within it.117 As to the relationship between ethnic cleansing
and genocide, the Court has confirmed the distinct nature of the two and that,
at least in terms of the Convention, ethnic cleansing has ‘no legal significance
of its own’.118 This is welcome in light of the term ‘ethnic cleansing’ taking
on a life of its own.119
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111 Genocide Convention Article II.
112 Genocide (Provisional Measures Order of 13 September 1993) [42].
113 Legality of Use of Force (Yugoslavia v Belgium) (Provisional Measures,

Order of 2 June 1999) [1999] ICJ Rep 124, [40].
114 Nuclear Weapons [26].
115 Genocide [187]–[190].
116 Genocide [189].
117 Genocide [328], [334], [344].
118 Genocide [190].
119 It ranks alongside genocide, crimes against humanity and war crimes in the



As to the group which is the subject of the Convention protections, in the
view of the Court it is to be defined in a positive rather than a negative
manner,120 with the Court in the Genocide case limiting the protected group to
the Bosnian Muslims and not the wider non-Serb group.121 In considering
quite what constitutes a ‘part’ of the group, regard should be had to the nature
of the individuals targeted, any geographical limitations and most importantly
the number of individuals targeted.122

In addition to the definition of genocide, the Court has pronounced on the
responsibility of states in relation to the Genocide Convention. Prior to the
Genocide case, the question of whether a state could commit genocide was a
vexed issue.123 The utility of such a finding had also been queried.124 In the
Genocide case, the Court not only confirmed that states are under an obliga-
tion not to commit genocide; it spoke to the complicity of a state in genocide
as well as its obligation to punish genocide.125 Usefully, the Court also gave
substance to the previously vague obligation of a state to prevent genocide.126

Although careful to limit its discussion to the Genocide Convention, the
Court’s test is likely to be applied in the wider human rights field, linked as it
is with due diligence, a concept familiar to those in the area.127

B Self-determination
The Court has also made important contributions to the right to self-
determination. At a time when it was by no means settled,128 the Court
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context of the ‘Responsibility to Protect’: 2005 World Summit Outcome, GA Res
60/L.1, 60th sess, UN Doc A/60/L.1 (15 September 2005) [138]–[139].

120 This is also the view of the Appeals Chamber of the International Criminal
Tribunal for the former Yugoslavia: Prosecutor v Stakić, Case No IT-97-24-A (22
March 2006) [14]–[28], though compare the Partly Dissenting Opinion of Judge
Shahabuddeen: Genocide [14].

121 Genocide [196].
122 Genocide [197]–[201].
123 See the differing views cited in W A Schabas, Genocide in International Law

(Cambridge University Press, Cambridge, 2000) Ch 9.
124 In their Joint Declaration in the Judgment on Preliminary Objections in the

Genocide case, Judges Shi and Vereshchetin took the view that the focus should be on
individual criminal responsibility and that the International Court of Justice was
‘perhaps not the proper venue for the adjudication of the complaints which the
Applicant had raised in the current proceedings’: Genocide [632].

125 Genocide [155]–[179], [416]–[424], [439]–[449].
126 The Court made clear that the obligation is one of conduct and not of result.

It stated that responsibility would attach if ‘the State manifestly failed to take all
measures to prevent genocide which were within its power, and which might have
contributed to preventing the genocide’: Genocide [430].

127 See, for example, Velásquez-Rodríguez v Honduras (1988) 4 Inter-Am Ct HR
(Ser C) (29 July 1988) 172. See also Chapter 4.

128 See Higgins, above n 66, 694.



confirmed that the right to self-determination applied regardless of the precise
category of the mandate: ‘the subsequent development of international law in
regard to non-self governing territories, as enshrined in the Charter of the
United Nations, made the principle of self-determination applicable to all of
them’.129

On occasion, the Court has gone out of its way to consider the right. In
considering in its Western Sahara opinion whether Western Sahara was terra
nullius, and if not what the legal ties were between Western Sahara and
Morocco and Mauritania, the Court strictly speaking need not have considered
self-determination. However, the Court, mindful of the purpose of the opinion,
namely to assist the General Assembly with its decolonisation policy, stated
that the legal ties the General Assembly had in mind when putting the ques-
tions to it were not limited to ties established directly with the territory but
extended to the people who may be found in it.130 After considering the
evidence before it, the Court found that there were no ‘legal ties of such a
nature as might affect the application of . . . the principle of self-determination
through the free and genuine expression of the will of the peoples of the
Territory’.131

Similarly in East Timor, despite finding that it did not have jurisdiction to
entertain the dispute, the Court went out of its way to state that ‘Portugal’s
assertion that the right of peoples to self-determination, as it evolved from the
Charter and from United Nations practice, has an erga omnes character, is irre-
proachable’ and that it constitutes ‘one of the essential principles of contem-
porary international law’,132 statements that were subsequently confirmed in
the advisory opinion on the Wall.133

Again, this is not to suggest that the Court has always been a model of clar-
ity on the issue. In Case Concerning the Frontier Dispute, a Chamber of the
Court noted the ‘apparent conflict’ between self-determination and the princi-
ple of the respect for the stability of territorial boundaries at the time of inde-
pendence (uti possidetis juris). However, the Court did not go on to resolve
that tension, confining itself to observing: ‘the maintenance of the territorial
status quo in Africa is often seen as the wisest course’ with the uti possidetis
juris principle taken into account in the interpretation of the principle of self-
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129 Namibia [52]–[54].
130 Western Sahara (Advisory Opinion) [1975] ICJ Rep 12, [85] (‘Western

Sahara’).
131 Western Sahara [162].
132 East Timor [29].
133 Wall [88], [155]–[156].



determination.134 Quite how the two are to be reconciled is a matter of some
conjecture.135

C Right to life
The right to life, that foremost of rights, has been protected by the Court in a
number of ways; a recent and innovative approach has been through the lens
of consular protection. In the Breard, LaGrand and Avena line of cases, the
Court was faced with a number of foreign nationals who had been arrested in
the United States and subsequently tried and sentenced to the death penalty
without being notified of their consular rights under Article 36(1) VCCR.
Strictly speaking, then, the case was not about the death penalty and therefore
the right to life at all, though in some measure it clearly was: Mexico, for
example, brought its case before the Court in respect only of those individuals
who had been sentenced to death by courts in the United States.136

In LaGrand, the Court held that Article 36(1) VCCR creates individual
rights in addition to the rights of states.137 This follows an earlier holding in
the International Status of South-West Africa advisory opinion, in which the
Court determined that the inhabitants of South-West Africa had acquired
under international law the right of petition, such right being created by certain
resolutions of the Council of the League of Nations and upon the demise of the
League by Article 80 of the UN Charter.138 A similar point had been made by
the Permanent Court of International Justice in Jurisdiction of the Courts of
Danzig, a pronouncement considered ‘revolutionary’ at the time it was
made.139 In that case, the Permanent Court had said that it is in accordance
with well-established principles that international agreements ‘cannot, as such,
create direct rights and obligations for private individuals’; however ‘it cannot
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134 Case Concerning the Frontier Dispute (Burkina Faso v Mali) [1986] ICJ Rep
554, [25]–[26].

135 See G J Naldi, ‘The Case Concerning the Frontier Dispute (Burkina Faso v
Republic of Mali): Uti Possidetis in an African Perspective’ (1987) 36 International
and Comparative Law Quarterly 893; A Cassese, ‘The International Court of Justice
and the right of peoples to self-determination’ in V Lowe and M Fitzmaurice (eds) Fifty
Years of the International Court of Justice: Essays in Honour of Sir Robert Jennings
(Cambridge University Press, Cambridge, 1996) 351, 362.

136 The Court was careful to avoid reference to the death penalty and spoke of
individuals who had been sentenced to ‘severe penalties’: see, for example, LaGrand
(Germany v United States) [2001] ICJ 466, [128.7] (‘LaGrand’).

137 LaGrand [77]. The rights in question were those of consular information,
notification and assistance.

138 International Status of South-West Africa [1950] ICJ Rep 128, 136–8.
139 H Lauterpacht, The Development of International Law by the International

Court (Grotius, Cambridge, reprint, 1982) 174.



be disputed that the very object of an international agreement, according to the
intention of the contracting Parties, may be the adoption of the Parties of some
definite rules creating individual rights and obligations and enforceable by the
national courts’.140 These findings are important as they demonstrate that, in
certain situations, individuals may be granted rights directly from international
law without the interposition of national law. Thus, if the rights stem from a
treaty, non-incorporation of that treaty in domestic law will not prevent the
individual from enforcing their rights.

Having found in LaGrand that Article 36 VCCR created individual rights,
the Court considered it unnecessary to consider the argument that those rights
were also human rights.141 In response to a similar argument raised in Avena,
the Court again stated that it need not consider whether the individual rights
were human rights but this time went on to note that ‘neither the text nor the
object and purpose of the Convention, nor any indication in the travaux
préparatoires’ supported the argument.142 It remains to be seen whether, in
time, the right will be recognised as a human right given the Inter-American
Court of Human Rights’ determination that the right was a human right,143 the
inclusion of a version of Article 36(1) VCCR in the Migrant Workers
Convention,144 and reference to consular notification appearing in other
human rights instruments.145 Regardless, the finding that access to consular
information is an individual right has profound implications for enforcement
of that right at the domestic level.146
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140 Jurisdiction of the Courts of Danzig (1928) PCIJ Ser B No 16, 17–18.
141 LaGrand [78]. Sir Robert Jennings, a former President of the Court has writ-

ten: ‘For this wise forbearance all international lawyers should give heartfelt thanks’:
R Y Jennings, ‘The LaGrand Case’ (2002) 1 Law and Practice of International Courts
and Tribunals 13, 27.

142 Avena [124]. The re-raising of the argument has been criticised: see B Simma
and C Hoppe, ‘From LaGrand and Avena to Medellin – A Rocky Road to
Implementation’ (2005) 14 Tulane Journal of International and Comparative Law 7,
11–13.

143 Right to Information on Consular Assistance 65.
144 Migrant Workers Convention Article 16(7).
145 See, for example, the Declaration on the Human Rights of Individuals Who

are not Nationals of the Country in which They Live, GA Res 40/144, UN GAOR, 40th
sess, 116th plen mtg, UN Doc A/Res/40/144 (13 December 1985) Article 10; Article
6(3) CAT; Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment, GA Res 43/173, UN GAOR, 43rd sess, 76th plen mtg, UN
Doc A/Res/43/173 (9 December 1988) Principle 16(2).

146 Witness the ripple effect of the judgment in Avena in the United States, for
example, Torres v Oklahoma (2004) 43 ILM 1227; Memorandum from President Bush
to the United States Attorney-General, 28 February 2005, requiring state courts to give
effect to the judgment in Avena; Medellin v Dretke, 125 S Ct 2088 (2005); Sanchez-
Llamas v Oregon 126 S Ct 2669 (2006).



One further point warrants mentioning in this context. In Avena, in order to
aid compliance with the individual rights that are the subject of Article 36
VCCR, the Court suggested to the United States that the right to consular
information should be parallel to the reading of the ‘Miranda’ rights, such that
when an individual is arrested they should be told that if they are a foreign
national they are entitled to have their consular post contacted.147 Although
not altogether novel, as such a practice already takes place in some local juris-
dictions within the United States, it is novel in that it is a suggestion from the
Court to a state as to how to increase compliance with certain individual rights.

D Other substantive human rights
Aside from the right to life, the right to self-determination and the prohibition
of genocide, the Court has considered other human rights norms from time to
time. As to discrimination, for example, the Court has stated that:

To establish . . . and to enforce, distinctions, exclusions, restrictions and limitations
exclusively based on grounds of race, colour, descent or national or ethnic origin
which constitute a denial of fundamental human rights is a flagrant violation of the
purposes and principles of the Charter.148

The Court has also made clear that the principle of sovereignty over natural
resources does not pertain ‘to the specific situation of looting, pillage and
exploitation of certain natural resources by members of the army of a state
military intervening in another state’.149 And the Court has made numerous
and important contributions to international humanitarian law.150

6 Conclusion
A review of the jurisprudence of the Court reveals that disputes relating to
human rights have formed a substantial part of its work and its pronouncements
on the subject have been significant. This is not to overstate its role. The ICJ is
not and does not pretend to be a human rights court; it is rather a court of
general international law, of which human rights law forms but part. However,
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147 Avena [64].
148 Namibia [131].
149 Armed Activities on the Territory of the Congo [244].
150 See, for example, Corfu Channel; Military and Paramilitary Activities in and

against Nicaragua (Nicaragua v United States of America) [1986] ICJ Rep 14; Nuclear
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Humanitarian Law’ (2001) 14 Leiden Journal of International Law 349; V Chetail,
‘The contribution of the International Court of Justice to international humanitarian
law’ (2003) 850 International Review of the Red Cross 235.



rarely is the work of the Court in matters of human rights overstated. Indeed,
quite the opposite, with a tendency to forget or downplay its contribution.

The Court has a very real role to play in the protection of human rights.
This may not necessarily be in the area of the direct enforcement, given the
existence of other bodies specifically mandated with the task151 and the juris-
dictional constraints under which the Court operates.152 The work of the Court
has been invaluable in supporting and developing the structural and normative
framework of human rights protection and providing clarity to the substantive
rights, which may explain why some of the great human rights controversies
have been submitted to the Court for its considered opinion. Admittedly the
Court has not always covered itself in glory and the position is too nuanced to
say that the Court has consistently developed human rights law. However, the
Court can certainly stand alongside other bodies that are tasked to uphold the
protection of human rights. For one that is not a human rights court, it has done
much to further their protection.

The International Court of Justice 325

151 See the concern expressed in Wall [26]–[27] (Judge Higgins).
152 However, even when lacking jurisdiction, the Court often reminds the parties

of their obligations under human rights and humanitarian law: see Congo v Rwanda
[93]. This has caused concern but also praise from individual judges; compare the
views expressed in Declaration of Judge Buergenthal with Declaration of Judge
Koroma: Congo v Rwanda [12]–[16].



13. The Council of Europe and the protection of
human rights: a system in need of reform
Virginia Mantouvalou and Panayotis Voyatzis*

1 Introduction
Having been founded by ten countries in 1949, the Council of Europe is the
oldest regional human rights organisation in Europe.1 Its aim at its inception
was to achieve greater unity between Member States in the aftermath of the
Second World War, to protect and promote their common heritage and to
facilitate their socio-economic progress.2 Today both the composition and the
purposes of the organisation have changed. Membership increased greatly
following the fall of communism in Central and Eastern Europe, with the
organisation now comprising 47 Member States.3

In recognition of the expansion of membership and the changing needs of
Europe, a ‘source of immense hope’4 in the words of European Heads of State,
there have been three Summits to reconsider the Council’s evolving aims in
recent years. Several declarations and action plans have been adopted, stating
the new political purposes and ways to pursue them. In 1993 the Council of
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* The views expressed in this text are solely those of the co-author and do not
represent those of the European Court of Human Rights or any other institution. An
early draft was presented in the context of the Human Rights Lecture Series of the
University of Leicester, Centre for European Law and Integration.

1 The States that established the Council of Europe are Belgium, Denmark,
France, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden and the United
Kingdom.

2 Statute of the Council of Europe, opened for signature 5 May 1949, 87 UNTS
103, art 1 (entered into force 3 August 1949).

3 These States are: Albania, Andorra, Armenia, Austria, Azerbaijan, Belgium,
Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Iceland, Ireland, Italy,
Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Monaco, Montenegro,
the Netherlands, Norway, Poland, Portugal, Romania, Russia, San Marino, Serbia,
Slovakia, Slovenia, Spain, Sweden, Switzerland, the former Yugoslav Republic of
Macedonia, Turkey, Ukraine, and the United Kingdom.

4 Committee of Ministers, Vienna Declaration (1993) Council of Europe
<https://wcd.coe.int/ViewDoc.jsp?id=621771&BackColorInternet=9999CC&Back
ColorIntranet=FFBB55&BackColorLogged=FFAC75> at 13 February 2009.



Europe considered its new goals in the First Summit of Heads of State of the
Organisation.5 The Second Summit in 1997 emphasised the role of human
rights and democracy for stability in Europe and declared that democracy,
human rights and social cohesion were among the main objectives.6 Finally in
2005, following the Third Summit, another common action plan restated the
importance of these values, and presented the primary concerns of the organ-
isation today, which revolve around issues of security, inclusiveness and citi-
zenship, and co-operation with other international organisations and
institutions.7

While in various declarations and Summits of Heads of States of the
Council of Europe it has been recognised that the aims of the organisation
have evolved, it is still fair to say that its most influential documents are those
that were adopted early on in its history: the European Convention on Human
Rights8 and the European Social Charter.9 These two treaties are generally
regarded as effective at regional level and paradigmatic at international
level.10 Are these two instruments still appropriate, in regard to their content
and their monitoring, for the new needs of the Council of Europe in light, for
example, of the expansion of its membership and the raising of awareness of
the system’s success amongst Europeans? In the present chapter we present
the two major regional human rights treaties, focusing primarily on their moni-
toring mechanisms, and discuss some key problems and prospects.

2 The European Convention on Human Rights
In 1950 the founding States of the Council of Europe adopted the Convention
for the Protection of Human Rights and Fundamental Freedoms (‘the ECHR’
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5 Ibid.
6 Committee of Ministers, Final Declaration (1997) Council of Europe

<https://wcd.coe.int/ViewDoc.jsp?id=856263&BackColorInternet=9999CC&Back
ColorIntranet=FFBB55&BackColorLogged=FFAC75> at 13 February 2009.

7 Ministers’ Deputies, Action Plan (2005) Council of Europe
<http://www.coe.int/t/dcr/summit/20050517_plan_action_en.asp> at 13 February
2009.

8 Convention for the Protection of Human Rights and Fundamental Freedoms,
opened for signature 4 November 1950, 213 UNTS 262 (entered into force
3 September 1953).

9 European Social Charter, opened for signature 18 October 1961, 529 UNTS
89 (entered into force on 26 February 1965) (‘Social Charter’).

10 L Helfer and A-M Slaughter, ‘Toward a Theory of Effective Supranational
Adjudication’ (1997) 107 Yale Law Journal 298. See also D Shelton, ‘The Boundaries
of Human Rights Jurisdiction in Europe’ (2003) 13 Duke Journal of Comparative and
International Law 95, 147–8.



or ‘the Convention’).11 The ECHR entered into force in 1953, stressing in its
Preamble that the protection of human rights and fundamental freedoms is one
of the ways that will promote unity in Europe, and emphasising the importance
of European democratic traditions.

A Content and supervision
The ECHR mainly protects civil and political rights, imposing upon Member
States obligations to secure these to everyone within their jurisdiction (article
1). It guarantees rights such as the right to life (article 2), the prohibition of
torture and inhuman and degrading treatment (article 3), the right to a fair trial
(article 6), the right to privacy (article 8) and freedom of expression (article
10). The ECHR also includes certain labour rights, such as the prohibition of
slavery and forced and compulsory labour (article 4), the right to form and join
a trade union for the protection of workers’ interests (article 11). Finally, it
protects a handful of entitlements that could be described as socio-economic
in separate protocols, such as the right to property and the right to education
(first additional Protocol to the ECHR). Individuals can submit an application
to the European Court of Human Rights (‘ECtHR’ or ‘the Court’) alleging a
violation of the ECHR. In addition, there is an inter-state procedure, which has
however rarely been used due to its potential political implications.12

The ECHR initially established two institutions to monitor compliance with
its provisions: the ECtHR and the European Commission on Human Rights
(‘EComHR’ or ‘the Commission’).13 In 1998, Protocol 11 abolished the
EComHR,14 which previously examined the admissibility of complaints and
attempted to negotiate ‘friendly settlements’, and left the full-time ECtHR as
the sole body responsible for the examination of individual and inter-state
complaints under the ECHR.15 This development made the system entirely
judicial and created a single full-time Court.16
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11 Convention for the Protection of Human Rights and Fundamental Freedoms,
opened for signature 4 November 1950, 213 UNTS 262 (entered into force
3 September 1953) (‘ECHR’).

12 P van Dijk and G J H van Hoof, Theory and Practice of the European
Convention on Human Rights (Kluwer Law International, The Hague, 1998) 43.

13 For a detailed presentation of the former and current ECHR procedure see A
Mowbray, Cases and Materials on the European Convention on Human Rights
(Butterworths, London, 2001), Chapter 1.

14 Protocol No. 11, ETS No. 155 ECHR.
15 A Drzemczewski, ‘The European Human Rights Convention: Protocol No. 11 –

Entry into Force and First Year of Application’ (2000) 21 Human Rights Law Journal 1.
16 On Protocol No. 11, see also V Berger, ‘La Nouvelle Cour Européenne:

D’une Jurisprudence à l’autre?’ (Mélanges Pettiti, Bruylant, 1998) 129; G Cohen-
Jonathan, ‘Le Protocole n° 11 et la Réforme du Mécanisme International de Contrôle



The number of judges of the ECtHR is equal to the number of the Parties
to the ECHR.17 Judges are elected by the Parliamentary Assembly of the
Council of Europe to sit for a period of six years with the possibility of re-
election. The Court has three types of decision-making bodies: the
Committees, the Chambers and the Grand Chamber. The Committees of three
judges, established by article 27(1) of the ECHR, deal with clearly inadmissi-
ble cases.18 The Court is divided into five sections and each judge is assigned
to one of these sections. A Chamber of seven judges examines a case, which
is brought before the Court (if not dealt with by a Committee). The Grand
Chamber consists of 17 judges and includes ex officio the President, the two
Vice Presidents of the Court, the Presidents of the Sections and the national
judge. It deals with applications in two situations.19 First, a Chamber may
relinquish jurisdiction in favour of the Grand Chamber when dealing with a
case raising a serious question affecting the interpretation of the ECHR or the
Protocols.20 Such cases may involve novel issues that have not already been
dealt with by the Court or questions where the decision of a Chamber may
contradict a judgment delivered by the Court. The second possibility concerns
cases where a Chamber has already issued a judgment, and one or both parties
request the referral of the case to the Grand Chamber within a period of three
months from the delivery of the judgment. A panel of five judges will exam-
ine the request and may accept it if the case raises a serious question affecting
the interpretation or application of the ECHR or the Protocols thereto, or a
serious issue of general importance.21 The Grand Chamber may also give
advisory opinions on questions concerning the interpretation of the ECHR and
its Protocols.22 The Court deals with every case free of charge.

The ECtHR is generally considered to be one of the most effective interna-
tional human rights monitoring bodies.23 Yet the specificities pertaining to the
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effects of its judgments and the supervision of their execution stress the inher-
ent limitations of the international protection of human rights that involve
remedies and compliance. In principle, the judgments of the ECtHR are
declaratory in nature.24 When a violation of the ECHR is established, the
victim is awarded just satisfaction that may include compensation for both
pecuniary and non-pecuniary damage.25 The Court traditionally declines to
impose upon States a duty to adopt general measures of reparation, such as the
amendment of the impugned legislation or judicial practice. However, during
the last few years, in numerous cases where the Court has found a breach of
the ECHR, it has not only declared that the ECHR was violated, but has also
imposed on the respondent State an obligation of restitutio in integrum,26 by
indicating the general or individual measures to be taken in the domestic legal
order so as to restore as far as possible the situation existing before the breach
of the ECHR.27 Moreover the Court may, in a judgment, comment on the fail-
ure of a member State to implement specific measures to amend a law or
address a practice found to be contrary to the ECHR in previous judgments.28

The Court does not interfere with the process of execution after a judgment
has been delivered. The Committee of Ministers of the Council of Europe
(‘Committee of Ministers’), which is a political body, supervises state compli-
ance by way of a mechanism involving resolutions where appropriate.29 It
ensures that, following a judgment finding a violation, the respondent State
will adopt individual and general measures that will lead to the effective
implementation of the judgment. Individual measures primarily consist of the
payment of the amount that has been awarded by way of satisfaction and,
eventually, the enforcement of specific measures that will put an end to the
unlawful situation that has given rise to the violation of the ECHR. General
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measures focus on the prevention of future violations of the ECHR due to the
problem that led to its breach in the first place.30 Sanctions for non-
compliance cannot be imposed; political pressure, however, and further polit-
ical implications that stem from non-compliance are important means of
ensuring compliance with the judgments of the Court.

B The Court’s workload and Protocol No. 14
The system of protection of human rights under the ECHR is generally consid-
ered to be paradigmatic in international human rights law: governments tend
to comply with the decisions that establish a breach of the ECHR, while
national and other international decision-making bodies frequently cite the
case law of the ECtHR.31 Yet, today the Court faces a constantly increasing
caseload, which has set the ECHR system a challenge without precedent. Just
a glance at the figures reveals the scale of the problem: between 1955 and
1982 the Court received 22,000 applications, an average of 800 cases per year.
At the end of 2007 the Court’s backlog was more than 100,000 cases, of which
almost 80,000 were pending before a decision body. What is particularly
alarming is that the Court’s backlog continued to increase, despite the fact
that, in 2006 and 2007, it managed to increase its output by 25 per cent
compared with the number of cases disposed of in 2005.32 Moreover, the entry
into force of Protocol No. 12 in 2005,33 containing a free-standing prohibition
of discrimination,34 may further exacerbate the Court’s current predicament; it
is estimated that the effective implementation of Protocol No. 12 is likely to
increase the Court’s caseload by 30 per cent.35

The gradual increase of applications, particularly from the late 1990s
onwards, may be attributed to two main factors. The first and most important
one is the enlargement of the Council of Europe to the East since 1989. This
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expansion of membership doubled the number of Contracting Parties to the
ECHR, with some of the former communist states overfeeding the Court with
new applications. It is significant to stress that five out of the 47 current
Member States of the ECHR – Russia, Romania, Turkey, Poland and Ukraine
– generate more than half of the Court’s caseload.36 This may be due to the
fact that the domestic legal orders of these Member States present deep struc-
tural deficiencies that generate recurring violations of the ECHR. The second
factor that has led to the increase in applications is the widening awareness in
‘old’ Member States of the machinery of the ECHR and of the fact that
Governments comply with the decisions of the Court not only by compensat-
ing the applicants, but also by amending their legislation and taking further
necessary and appropriate measures, when found in breach of the
Convention.37

Two categories of cases have contributed significantly to the increase of the
caseload of the Court. The first category of cases are the so-called ‘committee
cases’, that is, all applications that are declared inadmissible either as mani-
festly ill-founded or because they do not fulfil one of the conditions of admis-
sibility prescribed by article 35 of the ECHR.38 Committee cases represent
more than 90 per cent of all applications lodged with the Court. The problem
that they pose to the ECHR machinery is that they occupy much of the time of
the Registry and the Court, despite their lesser importance. As a consequence,
there is little time to deal adequately with ‘chamber cases’, that is, cases that
will lead to a decision on the admissibility or a judgment.

The second category of cases are the so-called ‘clone cases’, a term which
describes all ‘cookie cutter’ applications that derive from the same structural
cause within the internal legal order of a Member State (for example, cases
concerning length of proceedings against Italy)39 that has already led to a
judgment by the Court finding a breach of the ECHR. Again, a glimpse at the
figures illustrates the problem. In 2003, some 17,000 cases were declared
inadmissible by the Court, which published 700 judgments. About 60 per cent
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of these judgments concerned clone cases, which indicates that, notwithstand-
ing that one or several judgments declared a violation stemming from a struc-
tural problem, the relevant Member State concerned failed to take the
appropriate measures to tackle it.

The problem created by this type of case may be addressed by taking two
steps. First, the principle of subsidiarity – expressed through the rule of the
exhaustion of domestic remedies – should be more effectively implemented at
national level, which means that rights and freedoms enshrined in the ECHR
must primarily be protected domestically. National systems should have
primary responsibility to prevent and effectively redress alleged violations. In
this way the domestic legal orders of Member States would alleviate the task
of the Court by reducing the number of well-founded applications, and at the
same time, when such applications reached the Court, the availability of well-
reasoned judgments by national courts would make the adjudication procedure
easier. Secondly, effective and prompt measures should be taken with regard
to the effective execution of judgments, in order to reduce the number of repet-
itive cases and give the Court the ability to prioritise judgments that identify a
structural problem capable of generating a significant number of repetitive
cases.40

The increase in the caseload led to the adoption of Protocol No. 14,41 which
aims at enhancing the effectiveness of the ECtHR by providing it with new
procedural tools that promote a degree of flexibility. At the time of writing,
this Protocol is not yet in force. The changes introduced by Protocol No. 14
are aimed at maintaining the effectiveness of the judicial mechanism of the
ECHR without undermining the unique character of its control system. The
changes attempt to reduce the time spent by the Court on clearly inadmissible
or repetitive applications, and to enable it to concentrate on cases that raise
more important issues of human rights. They involve three main areas. First,
regarding the filtering of manifestly ill-founded cases, a single judge – instead
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of the current committee composed of three judges – will be competent to
declare inadmissible or strike out an individual application. The single judge
will be assisted by a member of the Registry of the Court in examining the
unmeritorious applications.42 Second, regarding repetitive cases, the compe-
tence of the committee of three judges will be extended to cover clone cases.
The committees will be empowered to rule in a simplified procedure not solely
on the admissibility of the case but on the merits as well, when the underlying
question has already been addressed in well-established case law of the
Court.43 Third, the Court is given more latitude to rule simultaneously on the
admissibility and the merits of individual applications. Joint decisions there-
fore will become the norm, though the Court is still free to decide separately
the admissibility and the merits. A further aim of the Protocol is to reinforce
cooperation between the Committee of Ministers and the Court. The former
may decide by a two-thirds majority to bring proceedings before the Grand
Chamber against a Member State that refuses to comply with a final judgment
of the Court. The Grand Chamber will then be asked to decide whether the
Contracting Party has fulfilled its obligations under the ECHR. The
Committee of Ministers may also, in certain circumstances, be able to request
the Court to give an interpretation of a judgment.44 Finally, friendly settle-
ments are encouraged at any stage of the proceedings and the Committee of
Ministers will supervise their execution.45

Probably the most important modification introduced by Protocol 14,
though, and the one that has given rise to significant academic debate, is a new
admissibility criterion to be inserted in article 35 of the ECHR by Article 12
of the Protocol.46 According to this provision, the Court will be able to declare
inadmissible applications where the applicant has not suffered a significant
disadvantage. No case may be rejected on this ground, however, if the matter
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requires an examination on the merits in terms of human rights, or if the matter
has not been considered by a domestic court. These two safeguard clauses
provide the guarantee that the de minimis clause will not be applied as a carte
blanche.47 The first clause guarantees that the financial subject matter of the
case is not the sole ground on which the Court may reject a complaint, which
means that the Court may still examine the merits of a case involving an
important question on the applicability of the ECHR even if any financial loss
is insignificant. The second safeguard clause reflects the principle of
subsidiarity, which implies that every case should necessarily receive a judi-
cial examination at domestic level. The de minimis clause is important, if
considered in a prospective way: it endows the Court with some degree of
flexibility in view of the caseload. As it is very likely that the number of appli-
cations will continue to increase in the future, a ‘safety valve’ is necessary in
order to pre-empt the paralysis of the Court. The extent to which this safeguard
will be used depends on the caseload, the efficiency of the execution of the
judgments, the handling of repetitive cases, and the quality of the implemen-
tation of the ECHR at national level.

This new admissibility criterion provoked intense controversy during the
drafting process of Protocol No. 14, primarily because it does not merely
entail a procedural element but concerns fundamental issues pertaining to the
primary goals and purposes of the ECtHR.48 It restricts in principle the scope
of judicial protection, and in this way involves the mission and the nature of
the Court, as the fundamental rule that every victim of any violation of the
ECHR can expect from the Court to obtain vindication of his or her infringed
right no longer prevails. It is up to the Court to preserve in principle the right
of individual petition and expand its effectiveness.49 At this stage, it can only
be said that the interpretation of this admissibility criterion will depend in real-
ity on the vision of the nature of the Court that will prevail in the controversy
between those that are proponents of the ‘individual’ justice model and those
that are proponents of a ‘constitutional’ one50 – two notions that will be
discussed below.
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Before concluding this section, it is important to note that in May 2009 the
Committee of Ministers adopted Protocol 14 bis, aiming to increase the short-
term capacity of the Court to process applications, pending entry into force of
Protocol 14. This new Protocol allows the immediate application of two proce-
dural elements included in Protocol 14. First, the introduction of the single
judge scheme, who will be empowered to reject manifestly inadmissible appli-
cations. Second, the extension of the three-judge committees’ competence to
declare applications admissible and to decide on their merits in well-founded
and repetitive cases. These cases are currently dealt with by chambers
composed of seven judges. Protocol 14 bis has already come into force and its
provisions apply to applications pending before the Court against each of the
States for which the Protocol has entered into force. On 10 July 2009, the
Court made use of the single Judge procedure for the first time. A total of 146
applications against the United Kingdom, Germany, the Netherlands,
Switzerland and Norway, were declared inadmissible.

3 The European Social Charter
Despite the recent challenges facing the system of the ECHR, it has been char-
acterised as the ‘jewel in the Council of Europe crown’, while its counterpart
in the area of socio-economic rights, the European Social Charter (‘the Social
Charter’ or ‘the ESC’), has been presented as an instrument with a ‘twilight
existence’.51 The unequal protection of civil and political rights, on the one
hand, and economic and social rights, on the other, is not a peculiarity of the
Council of Europe framework for the protection of human rights, for the
majority of international human rights treaties grant different statuses to the
two groups of entitlements.52 The former group usually enjoys a relatively
effective mechanism of supervision, while the latter typically suffers from
weak and rather ineffective monitoring. This probably explains why Alston
described social rights as ‘the poor step-sister’53 of civil and political rights,
and Hepple characterised them as ‘paper tigers, fierce in appearance but miss-
ing in tooth and claw’.54

336 Research handbook on international human rights law

51 D J Harris, ‘A Fresh Impetus for the European Social Charter’ (1992) 41
International and Comparative Law Quarterly 659.

52 See also A Eide, ‘Economic, Social and Cultural Rights as Human Rights’ in
Eide, Krause and Rosas (eds) Economic, Social and Cultural Rights – A Textbook
(Martinus Nijhoff, Dordrecht, 2nd ed, 2001) 9. See also M Craven, The International
Covenant on Economic, Social and Cultural Rights – A Perspective on its Development
(Oxford University Press, Oxford, 1995).

53 P Alston, ‘Assessing the Strengths and Weaknesses of the European Social
Charter’s Supervisory System’ in G de Búrca and B de Witte (eds) Social Rights in
Europe (Oxford University Press, Oxford, 2005) 45, 47.

54 B Hepple, ‘Enforcement: The Law and Politics of Cooperation and



A Content and supervision
The original Social Charter was adopted in 1961, more than ten years after the
ECHR, and entered into force in 1965. It acknowledged in its Preamble that,
together with the protection of civil and political rights, Member States of the
Council of Europe seek to improve the social well-being and living standards
of their populations.55 The Social Charter set down some key socio-economic
guarantees, and a system for their monitoring.

The Social Charter protects rights such as the right to work (article 1), the
right to just conditions of work (article 2), the right to organise (article 5), the
right to bargain collectively (article 6), the right to protection of health (article
11), the right to social and medical assistance (article 13), the right to benefit
from social welfare services (article 14) and the right of migrant workers to
protection and assistance (article 19). The Social Charter was later revised to
contain a number of new social rights and kept labour rights as its centrepiece.
The revised text entered into force in 1999. New rights include the right to take
part in the determination and improvement of working conditions and work-
ing environment (article 22), the right to protection in cases of termination of
employment (article 24) and the right to protection against poverty and social
exclusion (article 30). The Revised Social Charter is gradually replacing the
1961 document. Only France and Portugal have accepted all its provisions.

The Social Charter allows Contracting Parties discretion as to the rights by
which they will be bound, having to accept at least five out of seven so-called
‘core’ articles and another ten articles or 45 numbered paragraphs (article 20).
In the Revised Social Charter, States have to accept at least six out of the nine
core articles and a number of other rights or paragraphs provided that the total
number is at least 16 articles or 63 numbered paragraphs (Part III).

The original version of the Social Charter contained no complaints proce-
dure, but only reporting obligations. The European Committee on Social
Rights (‘the ECSR’ or ‘the Committee’) – formerly the Committee of
Independent Experts – did not enjoy the status of a court adopting binding
decisions, but only assessed compliance with the Social Charter in its
Conclusions.56 All Reports and Conclusions were examined by a
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Governmental Committee, composed of ministerial representatives and
attended by representatives of international organisations of employers and
employees. The Parliamentary Assembly of the Council of Europe (PACE),57

which consists of members of Parliament and performs the functions of a
deliberative body, gave an opinion, and finally the Committee of Ministers
could issue recommendations with a two-thirds majority. This system of
supervision was criticised, and the PACE itself stated in a Recommendation in
1986 that it was ‘diverted from its original purpose’, having gradually
‘become a slow procedure involving a confrontation of legal arguments and
interpretative theories with which the public [could not] acquaint itself’.58

The complexity and slowness of the system, together with the expansion of
the Council of Europe after 1989, led to the adoption of the Turin Amending
Protocol (‘the Turin Protocol’),59 a development widely welcomed by schol-
ars.60 The Turin Protocol has not yet entered into force, as it has to be ratified
by all Member States of the original Social Charter,61 but some of its provi-
sions have been given effect through a decision of the Committee of
Ministers.62 Under the new system, the reporting procedure is not as slow as
it used to be: the Assembly no longer examines Reports and Conclusions,
while the Governmental Committee is no longer competent to assess compli-
ance with the Social Charter. Reporting on accepted core provisions has to
take place every two years (article 21) and on non-core provisions every four
years.63 The Committee of Ministers, though, maintains its role and has
already issued Recommendations relating to non-compliance with the Social
Charter.64 Despite efforts to revitalise the reporting system of the Social
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Charter, there are still significant shortcomings. The belief that socio-
economic rights differ significantly from civil and political rights has proba-
bly caused the reporting system to remain primarily political rather than
judicial, a position that has raised questions about its efficacy and appropri-
ateness as a monitoring mechanism for socio-economic rights.65

A further effort to revitalise the Social Charter was the Collective
Complaints Protocol (‘the CCP’),66 which was adopted in 1995 and entered
into force in 1998. The CCP does not contain a right of individual petition, but
recognises a right to submit complaints for non-compliance of a contracting
state with the Social Charter for some international organisations of employ-
ers and employees,67 national representative organisations of employers and
employees and some international non-governmental organisations.68 The
ECSR delivers a decision and, when it finds a violation, the Committee of
Ministers issues a recommendation by a majority of two-thirds.69 While in the
system of the ECHR, then, the Committee of Ministers is unable to undermine
the decisions of the Court; in the case of the ECSR it may decide to refrain
from adopting a recommendation to implement a decision.

The CCP established an ‘increasingly judicial’ procedure, and gave the
ECSR the status of a ‘quasi-judicial body’, as Brillat argued.70 The quasi-
judicial nature of the CCP procedure was said to be evident in four respects:
the adoption of decisions, the adversarial character of the proceedings and
their reduced tripartite structure, and finally the publicity of documents. As of
October 2008, the ECSR has received 53 collective complaints. It has exam-
ined 42 of them on the merits, and has frequently found the respondent states
in breach of their duties under the Social Charter. Interesting decisions include
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European Roma Rights Centre v Italy,71 where the Committee concluded that
Italy was in breach of the right to housing of the Roma population, together
with the prohibition of discrimination, and World Organisation Against
Torture v Belgium,72 where the lack of effective legislation banning corporal
punishment of children was held to be contrary to the protection of children.

Although there have been continuous efforts to strengthen the protection of
social rights in Europe, scholars have been sceptical about the contribution of
the Council of Europe, with Tonia Novitz arguing, for instance, that through
its system of protection of human rights the Council of Europe not only ‘took
its position in the ideological battlefield of the Cold War’ but also ‘set an
important trend in the discourse of international human rights’.73 How can this
position be explained?

First, the differences between the two major instruments of the Council of
Europe, the ECHR and the Social Charter, are striking. Membership of the
Council of Europe is conditional upon adherence to the ECHR and compliance
with the decisions of the ECtHR, while the Social Charter does not contain any
similar obligation. States enjoy a unique degree of flexibility in the obligations
undertaken under the Social Charter, which allows them discretion as to the
rights by which they will be bound. There is no similar flexibility under the
ECHR, where, under article 1, States undertake a duty to ‘secure to everyone
within their jurisdiction the rights and freedoms defined in Section I of this
Convention’.74 The wording of the substantive rights of the Social Charter is
weak, making its provisions appear more like aspirations, rather than fully
justiciable rights. Under article 11, for instance, Contracting Parties undertake
‘with a view to ensuring the effective exercise of the right to protection of
health . . . to take appropriate measures . . . to remove as far as possible the
causes of ill-health’. Part I, similarly, regards Social Charter provisions ‘as the
aim of their policy’. The qualified wording of these provisions starkly
contrasts with article 2 of the ECHR, for example, according to which
‘[e]veryone’s right to life shall be protected by law’ or article 8, which states:
‘[e]veryone has the right to respect for his private and family life, his home
and his correspondence.’
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71 European Roma Rights Centre v Italy, Complaint No. 27/2004 (Unreported,
decision on the Merits of 7 December 2005).

72 World Organisation Against Torture v Belgium, Complaint No. 21/2003
(Unreported, decision on the Merits of 26 January 2005).

73 Novitz, above n 65, 232–5.
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the provisions of Section II of the Vienna Convention on the Law of Treaties, opened
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In addition, the personal scope of the Social Charter is surprisingly narrow.
While ECHR rights are guaranteed to everyone within a State’s jurisdiction,75

economic and social rights of non-nationals are minimally protected under
both the original text of the Social Charter and its revised version. The
Appendix to the Social Charter under the title Scope of the Social Charter in
Terms of Persons Protected states that:

Persons covered by Articles 1 to 17 include foreigners only insofar as they are
nationals of other Contracting Parties lawfully resident or working regularly within
the territory of the Contracting Party concerned, subject to the understanding that
these Articles are to be interpreted in the light of the provisions of Articles 18 and
19.76

A similar provision is to be found in subsequent protocols and revised versions
of the Social Charter. This makes most of the safeguards of the document irrel-
evant to all residents and lawfully employed persons who are citizens of non-
European States.77

The CCP system is a promising development, as it reflects a belief that
socio-economic entitlements are justiciable. Still, its effectiveness has been
questioned for a number of reasons. First, the ECSR relies upon draft
conclusions prepared by permanent staff of the organisation in the context of
the reporting procedure, and the Recommendations are scrutinised by the
Committee of Ministers.78 The role of the Committee of Ministers, it has
been said, ‘is a strong reminder both of the fact that governments remain
extremely sensitive in relation to social rights and that the autonomy
accorded to the ECtHR under the Protocol 11 reforms is a far cry from the
continuing second-guessing role retained by governments under the ESC
system’.79 The assumption that a system of collective complaints rather than
an individual petition is more appropriate to violations of social rights,
evident also through the Explanatory Report to the CCP, which states that
individual situations may be declared inadmissible by the ECSR, has raised
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further questions and criticism.80 These drawbacks led to the characterisation
of the CCP as ‘hardly radical, and the Council of Europe less than enthusias-
tic’ in its approach to the enforcement of social rights.81

4 Future steps in the protection of human rights in Europe
The protection of civil, political, economic and social rights in Europe has set
an important trend in the international and regional systems of human rights.
Yet, as suggested above, both systems face challenges and shortcomings that
must be addressed.

A The ECHR: a need for further reform
The aim of Protocol 14 of the ECHR, which was presented earlier in this chap-
ter, was to permit the ECtHR to handle the constantly increasing caseload
more efficiently. Its swift implementation would seem essential in order to
improve the ability of the Court to deal with the constant flood of applications
so as to guarantee the effectiveness of individual petition, a mechanism that
lies at the heart of the Strasbourg system. However, the amendments intro-
duced cannot relieve the machinery of the ECHR in the long run. This is
mainly due to the fact that the changes are mainly procedural and not substan-
tive. They focus on the re-organisation of committees and chambers in order
to allow the Court to speed up the processing of cases and improve in this way
its overall performance. In addition, it is doubtful if and when Protocol 14 will
be operational. To enter into force, all Member States must ratify it. By the end
of 2008, all Member States except for the Russian Federation had ratified that
Protocol. Russia’s ongoing refusal to ratify the Protocol creates significant
operational problems for the Court82 and may soon render it futile. The organ-
isational tools offered to the Court enabling it to survive in the short term may
soon seem obsolete as they may be overtaken by reality.83

Notwithstanding the issues raised by the entry into force of Protocol 14, a
larger reform containing more radical solutions will probably be necessary in
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the near future, in order to guarantee the long-term effectiveness of the control
system of the ECHR. Indeed, this question is already being discussed. Further
reforms were envisaged by a Group of Wise Persons (GWP), established in
May 2005 by the Heads of State and Government of the Council of Europe, a
development that revealed the realisation that it was time for the Court to
reflect on the need to redefine the scope and role of individual petition for the
years to come.

The main idea lying behind the proposals of the GWP is that it is essential
to transform the current Court into a smaller and more flexible judicial mech-
anism that will be better able to allocate its resources on meritorious cases and
leave aside ‘a whole body of litigation which places an unnecessary burden on
it’.84 The GWP report formulates key proposals that can ensure the long-term
effectiveness of the Court. Indeed, some of the proposals included in the report
should already serve as the basis for discussion on further changes for a new
Protocol. That is all the more true if one takes into account that the proposals
of the GWP relied on the assumption that Protocol 14 would have already
come into force in 2007, and that the processing of cases would have already
been accelerated.85

There are two categories of measures in the GWP report that appear neces-
sary for the drastic improvement of the Court: first, measures aiming to intro-
duce elements of constitutional justice into the judicial mechanism of
Strasbourg, and secondly, measures focusing on the effective internalisation
of the ECHR in domestic legal orders. The establishment of a smaller judicial
mechanism and the possibility to deliver ‘judgments of principle’ may
enhance the ‘constitutionalisation’ of the judicial mechanism. The GWP
proposes to set up a judicial filtering body86 that would deliver decisions on
manifestly ill-founded and manifestly well-founded applications, namely
cases that give rise to questions on which the Court has developed case law.
In short, the new judicial body will deal with cases that do not raise any novel
questions of law by taking over the function of the Committees of three
judges and the formations of single judges, as they are established by
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84 Ministers’ Deputies, Report of the Group of Wise Persons to the Committee
of Ministers, CM(2006)203 (2006), Note 125.

85 Ibid, see Note 33 of the report: ‘The Group expects Protocol No. 14 to be
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Protocol 14.87 The role of this body will relieve the Court of a considerable
number of cases, while guaranteeing that every individual application will
result in a judicial decision. This proposal does not aim to create a judicial
body separate from the Court, but promotes the establishment of a filter that
would function under the authority of the latter.88 It is therefore suggested by
the GWP that each application should first be examined by the Registry of the
Court, before being referred to the Judicial Committee. Moreover, the latter
will have the competence to refer a case to the Court if it raises particular
admissibility or substantive issues. On the other hand, the Court could also
refer a case to the Committee if it considers that it falls within the latter’s juris-
diction.89

With regard to the controversial issue of the possibility for the Court to
adopt ‘judgments of principle’,90 the GWP attempts to reconcile the double
nature of supervision: the role of providing individual and constitutional
justice. The report supports the idea of establishing a system under which
constitutional courts or courts of last instance in the Member States could
apply to the ECtHR for an advisory opinion on the interpretation of the ECHR,
and proposes that in that case the Court would be empowered to refuse to
answer a request for an opinion without giving reasons for its refusal. These
advisory opinions would not be binding.91

Redefining the ability of the Court to depart from the principle of ‘declara-
tory judgments’ and redesigning the supervisory system of the Council of
Europe are two necessary steps in order to achieve an effective internalisation
of the case law. The GWP report contains several proposals, such as the
consolidation of ‘pilot judgments’ and the improvement of domestic remedies,
in order to identify and tackle underlying systemic problems within the
domestic legal orders.92 The idea behind the introduction of ‘pilot judgments’
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is that a significant number of cases that lead to the docket crisis are generated
by the existence of structural problems in domestic legal orders. In this way
the Court should be empowered to identify, in the context of one individual
case, the existence of a systemic problem and indicate in the operative part of
the judgment, general measures that can be taken by the Member State
concerned so as to find an appropriate solution.93 The GWP report does not
make any specific proposals on this issue.94 It declares its support for the
‘pilot-judgment procedure’ and expresses some concern on the need to amend
the existing rules of procedure to allow this model to produce full results.95

In the second part of the proposals, namely measures aiming at the
improvement of domestic remedies for redressing violations of the rights
enshrined in the ECHR, the focus is primarily on the problem of length of
proceedings in civil, criminal and administrative cases. The GWP noted that
this ‘is one of the main sources of litigation before the Court’, as 60 per cent
of judgments delivered to date concern length of judicial proceedings.96 This
category of cases originates in systemic problems in the context of the domes-
tic legal orders that can be dealt with effectively only through the introduction
of the appropriate domestic legislative measures.

That the procedural amendments brought by Protocol 14 are urgently
required is beyond doubt. It is also true that the GWP report proposes key
reforms essential to guarantee the long-term effectiveness of the judicial
mechanism of the ECHR. Nevertheless, the ability of the Court to allocate its
resources efficiently in order to manage the growing backlog of cases is not
limitless. Today, more than ever, the political will of Member States to imple-
ment the changes introduced by Protocol 14 and the endorsement of the
measures suggested by the GWP report are essential conditions for maintain-
ing the quality of the Court’s work. There is a consequent pressing need for
Member States, first, to offer the Court the necessary resources to increase its
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efficiency in the near future, and, secondly, to deal more effectively with a
larger number of applications at the domestic level. Simplifying the amend-
ment process of the ECHR when procedural changes are involved is an addi-
tional necessary step in a future reform.97

An overall reconsideration of the role of human rights adjudication under
the ECHR is essential. A new Protocol should not only deal with procedural
issues, namely the re-organisation of the Court so as to increase its output; any
future reform should also focus on the profile of the Court as an international
judicial institution. The main question to be answered is whether a model of
constitutional or individual justice is more appropriate for the protection of
human rights in Europe. If individual application is to survive, one should
accept that radical reforms will soon be needed to prevent individual petition
from becoming a dead letter itself.98 The new de minimis admissibility crite-
rion, the establishment of a filtering judicial body under the authority of the
Court, and the consecration of ‘pilot judgments’ are changes that point in the
right direction. However, importantly, European States should confirm their
support of the Strasbourg institutions and afford more flexibility to the Court
to enable it to accomplish its mission. This is because even the most radical
reform of the judicial mechanism will be futile in the long run if not accom-
panied by the effective implementation of the case law of the Court in domes-
tic legal orders. The internalisation of the Court requires the bolstering of
domestic remedies that will be provided to those whose rights enshrined in the
Court are violated.

B The European Social Charter: shortcomings
While in the context of the Council of Europe civil and political rights and
socio-economic rights were initially clearly demarcated and set down in sepa-
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rate instruments, it appears that as early as 1978 discussions were taking place
on the possible inclusion of economic, social and cultural rights in the ECHR.
A study prepared by the Legal Affairs Committee of the Council of Europe
suggested which social, economic and cultural rights might be potentially
justiciable and appropriate for inclusion in the ECHR system.99 More than
twenty years later, the Parliamentary Assembly adopted a Recommendation to
reaffirm its strong commitment to the effective realisation of economic and
social rights and to stress the need to adopt an additional social rights Protocol
to the ECHR.100 ‘Economic progress’, the Assembly stressed in this context,
‘is not concomitant with social progress, but there should be no economic
progress without recognition of social progress and social rights.’101 Although
certain social rights are already protected by the ECHR, the Assembly further
emphasised, making special mention of articles 4 (prohibition of slavery and
forced labour), 8 (right to private and family life), 11 (freedom of association)
and 14 (prohibition of discrimination), these guarantees were not adequate.
The protection of social rights through the ECtHR was, therefore, presented as
a challenge of high priority for the future of the Council of Europe. In the same
spirit, in the Third Summit of the Heads of State of the Council of Europe in
2005, it was stated with reference to social cohesion:

The Council of Europe will step up its work in the social policy field on the basis
of the European Social Charter and other relevant instruments. The central task is
to jointly define remedies and solutions which could be effective in fighting poverty
and exclusion, ensuring equitable access to social rights and protecting vulnerable
groups.102

Although no European Court for Social Rights has yet been created, the
artificial separation between civil and political rights on the one hand and
economic and social rights on the other appears to be less acute today than a
few decades ago. Recent developments presented earlier in this chapter, both
in terms of substantive rights and in their monitoring, show signs of progress
in the protection of socio-economic entitlements in Europe. To the efforts to
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enhance the protection of social rights through amendment of the Social
Charter and its monitoring, it is essential to add the recent trend of increasing
attention paid by the ECtHR to socio-economic claims in the course of the
interpretation of the ECHR. This trend opened up the possibility to implement
economic and social rights, or some of their components, through petition
procedures of civil and political rights.103 This interpretive method came to be
known as the ‘integrated’104 or ‘holistic’105 approach to human rights.
Scholars welcomed this development as another way to give teeth to socio-
economic rights by affording them indirect legal effect.106 In the landmark
Airey v Ireland judgment, for instance, the Court ruled that

Whilst the Convention sets down what are essentially civil and political rights many
of them have implications of a social and economic nature . . . the mere fact that an
interpretation of the Convention may extend into the sphere of social and economic
rights should not be a decisive factor against such an interpretation; there is no
watertight division separating that sphere from the field covered by the
Convention.107

In addition, the adoption of the integrated approach in the interpretation of
the ECHR presents particular interest in the context of labour rights. On
several occasions, the ECtHR took note of the Social Charter and the jurispru-
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dence of the ECSR in the interpretation of the provisions when relevant issues
were at stake. In Sidabras and Dziautas v Lithuania,108 for instance, whilst
examining International Labour Organisation and Social Charter materials that
would shed light on the interpretation of the ECHR, the ECtHR stated, reiter-
ating the Airey principle:

Having regard in particular to the notions currently prevailing in democratic States,
the Court considers that a far-reaching ban on taking up private sector employment
does affect ‘private life’. It attaches particular weight in this respect to the text of
Article 1(2) of the European Social Charter and the interpretation given by the
European Committee of Social Rights . . . and to the texts adopted by the ILO . . .
It further reiterates that there is no watertight division separating the sphere of social
and economic rights from the field covered by the Convention.109

The indirect protection of social rights insofar as they fall within the scope of
some ECHR right and through the machinery of the ECtHR proves that social
rights can sometimes become justiciable, in the same way as civil and politi-
cal rights are already enforceable through courts.110 However, the adoption of
the integrated approach cannot substitute a substantive reform that would aim
at a systematic protection of all the rights of the Social Charter, not only those
that happen to fall within the scope of some ECHR provision.

Additional issues that ought to be reconsidered involve both the content of
the Social Charter and its monitoring. Regarding supervision, a first essential
step is the open realisation of the fundamental character of both groups of
rights. Social rights are no longer the ‘poor step-sister’ of civil and political
rights nor are they by definition non-justiciable. They are not necessarily
collective, contrary to the position that the CCP seems to endorse. The fact that
certain labour rights, such as the right to collective bargaining, can only be
exercised collectively does not mean that their breach cannot be subject to
individual petition. Violations of social rights may affect individuals who need
to have access to justice and a voice to be heard, in a manner similar to those
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who suffer violations of civil and political rights. When considering a possi-
ble right to individual application, the system of supervision of the Social
Charter has no doubt important lessons to learn both from other jurisdictions
where social rights have been made enforceable through courts111 and from
the experience of the ECHR, which the present chapter has attempted to
present in some detail. Again, the issue of political will and availability of
resources to support an effective monitoring process will be a central concern.
Yet it is important to appreciate that the artificial separation of rights in cate-
gories and generations pertains to Cold War ideologies and does not suit the
profile and the aims of an international organisation that promotes a coherent
and influential model of justice at the regional level.

Leaving the question of individual petition for alleged violations of social
rights aside, other matters that ought to be revisited include the question of the
flexibility allowed to Contracting Parties, which are entitled to sign up to only
some of the rights of the Social Charter and not all – a provision that is no
longer justified. If Member States of the Council of Europe accept that certain
socio-economic entitlements are valuable and should be protected in a treaty
that contains international obligations, there seems to be no longer any obvi-
ous and sustainable reason to allow them a power to choose in an à la carte
manner only some rights by which they will be bound. Other more traditional
methods that serve to modify or limit States’ international treaty obligations,
such as the use of reservations,112 may be more suitable in the case of the
protection of social rights too; such alternatives will help to dispel the miscon-
ception that the protection of civil and political rights and that of economic and
social rights differ by definition. One of the important advantages of using
reservations, rather than the current system, will be that the monitoring body
of the Social Charter will be able to examine the validity of each reserva-
tion.113 Moreover, and more generally, the very wording of the Social Charter
should probably be revised to reflect the idea that social rights are no longer
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mere aspirations, but fundamental entitlements whose protection lies at the
heart of the ideal of justice that the Council of Europe advocates.

Finally, the lacuna in the personal scope of the Social Charter is probably
the most urgent matter to address, as it seems to contradict the very essence of
human rights law. The illegitimate exclusion of persons whose country of
nationality is not a party to the Social Charter contradicts the ideals of equal-
ity and dignity that are fundamental values underlying human rights law.
Limiting protection to certain individuals, solely on the grounds of their
nationality, starkly contrasts with a number of initiatives of the Council of
Europe that promote citizenship and social cohesion.114 This discrepancy
rightly led the ECSR to the adoption of the interesting decision International
Federation of Human Rights Leagues v France,115 where the lack of access to
healthcare for children of illegal immigrants was held to be in breach of the
protection of children and young persons, because, on the reasoning of the
Committee, to hold otherwise would be in opposition to human dignity, which
constitutes one of the Charter’s most fundamental underlying values.116

5 Conclusion
The protection of civil, political, economic and social rights in Europe is one
of the key aims of the Council of Europe, as stated in its Statute and frequently
reiterated in recent years. Yet for Europe to be the land of hope in terms of the
promotion of human rights, as the Heads of States of the Council of Europe
declared in 1993,117 systematic efforts for reform are essential. This chapter
has illustrated some of the problems facing the ECHR and the Social Charter,
the two most important human rights treaties of this regional organisation, and
put forward suggestions on areas that are in need of improvement. While the
analysis was not comprehensive, it attempted to expose certain key shortcom-
ings that stem either from historical circumstances or (paradoxically perhaps)
from the system’s own success. Regarding the ECHR, we placed our primary
focus on the need to reconsider the role of the Court and the right to individ-
ual petition. As for the Social Charter, we examined the proposition that its
monitoring through collective complaints rather than individual petition suits
better the protection of economic and social rights. At the same time we
emphasised the problems revolving around the personal scope of the Social
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Charter, which excludes large groups of foreign nationals, the document’s
weak wording and the power it offers to states to be bound by some rather than
all of the obligations that it encapsulates.

The Council of Europe, a human rights organisation that is paradigmatic at
international and regional level, is in need of reform. To maintain its influen-
tial role, it is essential to reflect constantly on its evolving aims, the content of
the rights that it protects, and the mechanisms by way of which it attempts to
safeguard them. Only through constant reform can the system keep up with
present-day conditions, maintain the central role that it has gained over the last
decades in international human rights law, and further promote unity and
justice in Europe and elsewhere.
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14. The Inter-American human rights system:
selected examples of its supervisory work
Diego Rodríguez-Pinzón and Claudia Martin

1 Introduction
The work of the Inter-American human rights system (‘Inter-American
system’) extends for over 50 years. The Inter-American system emerged with
the adoption of the American Declaration on the Rights and Duties of Man1 in
April 1948. However, the Inter-American system started, in practice, with the
creation of the Inter-American Commission on Human Rights (‘the
Commission’ or ‘IACHR’) in 1959. In 1969 the Inter-American system
adopted the American Convention on Human Rights (‘American
Convention’),2 and in 1979 it established the Inter-American Court on Human
Rights (‘the Inter-American Court’).

The goal of this chapter is to describe briefly the functions of the
Commission and the Inter-American Court and provide some examples on
how these organs have addressed human rights violations in regard to English-
speaking States. Section 2 focuses on the Commission’s powers and functions
and contains an overview of the work carried out in monitoring the protection
of human rights in the so-called war against terrorism. Section 3 describes the
scope of the Inter-American Court’s powers and functions within its
contentious jurisdiction, and there is a brief review of a group of emblematic
human rights issues which the Inter-American Court addresses, in the context
of cases arising from English-speaking Caribbean States.

2 The Inter-American Commission on Human Rights

A The functions and powers of the Inter-American Commission on 
Human Rights

(i) Political dimension The political dimension of the Commission’s
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functions and powers refers to its capacity to promote and protect human rights
through mechanisms such as negotiation and international pressure on member
States to improve human rights conditions. Between the 1960s and the 1980s,
the Commission used its political mechanisms primarily to confront massive and
systemic violations of human rights, such as forced disappearances of persons,
arbitrary executions, and torture. The Commission also periodically used its
political authority to publish general reports on human rights situations in vari-
ous countries, thereby applying pressure on State authorities with poor human
rights records. For this reason, individual petitions were not treated in a strict
adjudicatory manner. Instead, in many cases, immediate political action served
as the most effective method for protecting individuals and instigating changes
in the pertinent countries. The Commission did not seek to adjudicate these
cases under a strictly judicial analysis, but rather used the individual cases as
records to support the demands and urgent petitions of the Commission.

Among the Commission’s political mechanisms, several of the
Commission’s enumerated powers within the Inter-American instruments are
included, such as the IACHR’s Statute (‘IACHR Statute’) and Rules of
Procedure (‘IACHR Procedures’). According to these documents, the
Commission has the authority to take a broad range of actions to confront
human rights violations, including ‘quiet diplomacy’ and public denunciation
through press releases and general reports.

(a) On-site visits and special reports Among the Commission’s most
important powers is its capacity to conduct on-site visits to investigate or
observe a member State’s general human rights situation. On-site visits are
authorized under Article 18(g) of the IACHR Statute and are regulated accord-
ing to Articles 51 and 55 of the IACHR Procedures. Typically, the investiga-
tions during on-site visits are conducted by obtaining information from
non-governmental organizations (‘NGOs’), victims, public officials, and other
local actors. Importantly, the on-site visits serve a key role in drawing atten-
tion to human rights issues, which otherwise might not receive the level of
notoriety that is deserved. The Commission, the victims, and other actors are
given the opportunity to publicly present their opinions through the media and
press releases. Additionally, during the on-site visits, the Commission receives
formal complaints from victims and NGOs, holds hearings, and obtains rele-
vant evidence for the individual cases.

Moreover, the Commission also has the authority to publish special reports,
perform studies, and make recommendations to the member States.3 In each of

354 Research handbook on international human rights law

3 ACHR Article 41(b), (c) and (d); I/A Commission H.R. IACHR Statute,
Article 18(b), (c) and (d).



its Annual Reports, which are published and presented to the General
Assembly of the Organization of American States (‘OAS’), the Commission
includes ‘General Reports’, which detail the human rights conditions in vari-
ous States. States are evaluated according to criteria established by the
Commission, indicative of human rights situations that merit special atten-
tion.4 The Commission also includes in its Annual Report certain ‘Follow-up
Reports’ and various thematic reports that focus on particular relevant topics
in human rights.5

The Commission also publishes ‘Special Reports’, which expose human
rights situations in relevant countries and, in some cases, focus on specific
human rights issues. The Special Reports differ from the General Reports in
that they are separately published, more complete, and more detailed.
Additionally, the Special Reports may be issued following an on-site visit and
include information from the investigation undertaken during the visit.

(b) Special Rapporteurships, Advisory Powers, and other functions The
Commission has the authority to designate a Special Rapporteur and performs
an advisory function. Typically, the Commission designates one of its seven
commissioners as Special Rapporteur on a relevant human rights topic. The
mandates of the Commission’s current Special Rapporteurs include the Rights
of Women, Freedom of Expression, and Migrant Workers and their Families,
among others.

Article 18(e) of the IACHR Statute provides that member States may
present enquiries to the Secretariat of the Commission on human rights issues.
In turn, the Commission may provide its advisory services, though it is not
mandatory. Member States, however, rarely use this prerogative, preferring to
seek Advisory Opinions of the Inter-American Court, due to its greater judi-
cial authority.6

Additionally, the Commission has certain powers conferred under the
American Convention. These include the power to request Advisory Opinions
from the Inter-American Court, the power to request that the Inter-American
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OEA/Ser./L/V/II.114, Doc. 5 rev. (16 April 2002), Chapter IV, 697–8, available at
<http://www.cidh.org/annualrep/2001eng/TOC.htm>.

5 Topics that the Commission has reported on in the past include economic,
cultural, and social rights; rights of women; rights of migrant workers; asylum and its
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children in armed conflicts; and the compatibility of laws of contempt with the
American Convention.

6 The Inter-American Court has issued 19 Advisory Opinions. The
Commission, however, has apparently only received two advisory requests, from
Colombia and Peru.



Court take provisional measures in serious and urgent situations in individual
cases, and the power to submit to the OAS General Assembly certain proto-
cols to the American Convention in order to gradually include other protected
rights in the Inter-American system.

(ii) Judicial dimension The judicial dimension of the Commission’s func-
tions is manifested in its ability to receive complaints or claims filed against a
State. In the past, the Commission exercised its legal function infrequently.
However, the consolidation of democratic regimes in the majority of OAS
member States is increasingly requiring the Commission to use the individual
petition process. Democratic States recognise and enforce human rights
through their judicial systems. Hence, this judicial predilection has incited a
‘judicialised’ approach to international supervision. In effect, its legal func-
tions currently occupy a central place among the Commission’s activities.

The Commission processes a considerable and increasing number of indi-
vidual cases per year, which is demonstrative of the growing demand for inter-
national human rights protection. For example, in 2007 the Commission
reported that 1,456 petitions were received compared with 681 in 2000 and
718 in 2001.7 Currently, due to the Commission’s limited resources, the aver-
age number of decisions issued does not exceed 100 cases per year, and this is
of great concern given the importance of this function.

These individual cases are strategically important for activist work
conducted by civil society organisations. Each case has an impact that goes
beyond the sphere of the case itself, affecting structurally the area of human
rights that the petition deals with. Thus, a case processed before the Inter-
American system offers victims the possibility of compensation, while simul-
taneously being the basis of change for domestic norms that are incompatible
with human rights standards. These cases have not only an individual and legal
effect but also a general political effect.

In accordance with the principles of subsidiarity or complementarity, the
States are entrusted with the primary protection of human rights. The national
courts, the executive and legislative systems and other domestic bodies are
called upon to respect and guarantee the human rights of individuals.
International protection (the Commission and the Inter-American Court) is
activated only if States fail to protect those rights. Thus, the fundamental
objective of the Inter-American system is met when the protection of an indi-
vidual’s human rights is achieved in the national courts.
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B Brief overview of the individual complaint system before the Commission

(i) The examination of petitions in the Commission The mechanism of
individual petitions, as mentioned, is gaining importance within the Inter-
American system. The Commission examines the petitions pursuant to the
procedures established in the American Convention, the IACHR Statute and
the Regulations of the Commission. Pursuant to this mechanism, the
Commission may publish reports on the outcome of individual cases and may
submit cases to the Inter-American Court.

Petitions to the Commission must be presented in written form. The
Commission may receive complaints from victims, other individuals or
groups, or any NGO.8 Petitions can also be filed against member States of the
OAS that have not ratified the American Convention,9 claiming violations of
rights recognised in the American Declaration.10 Furthermore, according to
Article 45 of the American Convention, States may also file petitions against
other States as long as both States expressly recognise the Commission’s juris-
diction to hear and determine such cases.

Once a petition is submitted, the Commission will examine the formal
admissibility requirements of the communication. If the requirements are met,
the Commission will transmit the petition to the State against which the claim
is brought, which may present its observations. Ultimately, the Commission
will assess an ample variety of evidence in order to make a determination on
the merits of the case. The Commission also has certain ancillary functions
that it may use under appropriate circumstances. It may adopt preventive
measures or protective precautionary measures, and it may facilitate friendly
settlement of the claims. The Commission can also hold public hearings,
which are broadcast live through the Internet.

(ii) The admissibility of individual petitions The admissibility phase is a
crucial step in the Commission’s proceedings. There are a number of admissi-
bility hurdles that must be overcome before a case will be heard. Indeed, most
of the petitions are rejected in this phase.

First, domestic remedies must be ‘pursued and exhausted in accordance
with generally recognised principles of international law’.11 That is, attempts
must be made to resolve the case under the domestic laws of the State in ques-
tion before a case will be admissible. However, petitioners are not required to
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comply with this rule in cases where: (1) the domestic legislation of the State
concerned does not afford due process of law for the protection of alleged
human rights violations; (2) the party alleging violation of rights is denied
access to the remedies under domestic law or is prevented from exhausting
them; or (3) there is unwarranted delay in rendering a final judgment under the
aforementioned remedies.12

Petitions must be presented within six months following the date of notifi-
cation of the decision through which domestic remedies were exhausted. If
domestic remedies are not exhausted due to the existence of one of the speci-
fied exceptions, then the complaint must be presented within a reasonable
period of time following the occurrence of the events denounced.

Petitions that are pending before other similar international systems or
petitions that substantially reproduce other cases decided or pending before
the Commission are not admissible, nor are petitions that are already decided
under, or that present a similar claim to cases pending before, another inter-
national mechanism.13

In addition, petitions may be rejected if manifestly groundless or out of
order, due, for example, to an absolute lack of evidence, other evident defects,
or inadmissibility generated when new evidence arises.

Petitions must demonstrate violations of the victims’ rights; abstract
complaints are not permissible.14 While a case without a victim is inadmissi-
ble, the victim does not have to be the one to submit the complaint.15 The
Commission similarly considers inadmissible petitions that allege a violation
of the rights of legal entities, such as corporations and NGOs: the American
Convention does not protect legal entities. However, under certain circum-
stances, it is possible to allege that human rights are violated when certain
government measures are directed against a legal entity.16

Finally, the Commission has developed the ‘fourth instance formula’ for
the purpose of considering cases decided by independent and impartial
national courts. The Commission will hold cases inadmissible when there is
no evidence of a violation of due process standards or non-discrimination, or
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13 ACHR Arts. 46(c) and 47(d) and IACHR Statute Article 33.
14 ACHR Article 47(b).
15 Inter-American Court of Human Rights (‘IACtHR’), International

Responsibility for the Promulgation and Enforcement of Laws in Violation of the
Convention (Arts. 1 and 2 of the American Convention on Human Rights), Advisory
Opinion OC-14/94 of December 9, 1994, Series A No. 14, [45].

16 IACHR, Carvallo Quintana v Argentina, Annual Report 2001, Report No.
67/01, Case 11.859, Argentina, June 14, 2001, OEA/Ser./L/V/II.114, Doc. 5 rev., April
16, 2002, [56–61].



other human rights violations.17 Therefore, the Commission may not serve as
an appellate court or a ‘fourth instance’ to review the judgments of national
courts simply because the petitioner considers the domestic judgment to be
erroneous or unfair.

(iii) Decision on the Merits: Article 50 and 51 Reports Petitions that are
declared admissible are opened and reviewed by the Commission, which
requests observations from the parties for further analysis. The Commission
makes a final decision on the case pursuant to Article 50 of the American
Convention, which may include recommendations for the respective State.
States then have a period (generally from 45 to 90 days) from the date that the
Article 50 Report is received to comply with the Commission’s recommenda-
tions. This report is confidential. If the State concerned does not comply with
the Article 50 Report, the Commission has the power to publish its decision
(an Article 51 Report) or refer the case to the Inter-American Court (if the
State has accepted that body’s jurisdiction). Therefore, if the State does not
abide by the decision, it risks public condemnation or a judicial decision of the
Inter-American Court.

(iv) Follow-up A new function that the Commission included in 2001 is
the follow-up of compliance with the recommendations incorporated in the
Article 51 Reports for each country,18 justified on the basis of the political
mandate of the OAS to improve the systems for the protection of human
rights.19

The Commission conducts follow-up of cases in relation to the individual
reports adopted since 2000. The follow-ups are carried out by methods that
include the possibility of holding case hearings and publishing a list of all
cases by country in the Commission’s Annual Report, showing the status of
implementation. To this end, the Commission categorises the level of compli-
ance as ‘total compliance’, ‘partial compliance’ or ‘pending compliance’.
Moreover, the State’s response regarding the level of compliance is also
included in the individual report when the State concerned explicitly requests
its publication.
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C Terrorism and human rights: a recurrent issue on the Commission’s
agenda

The Commission has dealt with a wide variety of issues throughout its history.
In the case of English-speaking States such as the United States, Canada and
several Caribbean countries, the Commission has dealt with abortion issues,
racial discrimination, political asylum, use of force, and death penalty of
minors and foreign nationals, among other issues. This subsection focuses on
the most relevant aspects of the Commission’s reaction to the notorious events
of ‘9/11’ related to counter-terrorism measures and the need to secure human
rights.

(i) The 2002 Special Report on Terrorism and Human Rights As
mentioned above, one mode of action for the Commission is the preparation
of special and general reports. The Commission’s special report produced in
2002, entitled Report on Terrorism and Human Rights (‘the terrorism
report’),20 is of particular importance. This report was one of the first compre-
hensive actions taken by an intergovernmental organisation following the
events of 11 September 2001. The Commission engaged in an exhaustive
analysis of the subject matter and recommended anti-terrorism policies to
OAS member States that ensured compliance with international human rights
obligations. Currently, the terrorism report is also an essential point of refer-
ence for clarifying and restating the Inter-American system’s jurisprudence
and human rights standards on critical issues regarding the ‘War on Terror’.

The terrorism report establishes principles that advise States to apply
human rights and international humanitarian law when engaged in armed
conflict.21 Thus, the terrorism report is particularly useful for those States that
are immersed in internal armed conflict. Also notable is that the application of
these two fields of law has set proliferative standards in the fight against
terrorism that are gaining prominence in the Inter-American system.

In addition, the terrorism report includes an analysis of the rights to life,
personal liberty, and due process; the prohibition against torture and cruel,
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20 IACHR, Report on Terrorism and Human Rights, OEA/Ser.L/V/ll.116 Doc. 5
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derogable internationally-protected human rights is consistent with international
humanitarian law and, thus, States must not violate such guarantees when dealing with
counter-terrorism measures.



inhuman, and degrading treatment; the principle of non-discrimination; and,
inter alia, the rights to freedom of expression, freedom of assembly, property,
and privacy. The terrorism report further examines issues related to migrant
workers, asylum and refugee law, and the rights of non-citizens, all of which
the Commission identified as critical in the context of the post-September 11
fight against terrorism.

Following the adoption of the terrorism report, the Commission continued
monitoring the fight against terrorism and the new and developing human
rights challenges in the post-September 11 world. In 2006, the Commission
released a follow-up series of recommendations intended to clarify and rein-
force the 2002 terrorism report.22 These recommendations provide, in up-to-
date and concise language, a clear and schematic summary of the
recommendations that the Commission presented to the States in 2002.

(ii) Country reports The special country reports conducted by the
Commission analyse the ways that the States guarantee and uphold the stan-
dards of human rights and international humanitarian law. An important pre-
9/11 example is the Third Report on the Situation of Human Rights in
Colombia.23 In this report, the Commission analyses the Colombian armed
conflict in light of the norms regarding human rights and international human-
itarian law. The report refers to the Additional Protocol II and Common
Article 3 of the four Geneva Conventions, and found violations not only on the
part of State agents but also on the part of illegal non-governmental armed
groups. It is in the context of these special reports that the Commission has
developed a more comprehensive application of international norms of armed
conflict. This development allows the Commission to evaluate the conduct of
State and non-State actors, as both are likely to be involved in possible terror-
ist actions, or human rights abuses in armed conflict.

(iii) The Commission’s reports and the situation in Guantanamo In the
context of individual petitions, the Commission has the authority to issue
precautionary measures24 against any OAS member State regarding situations

The Inter-American human rights system 361

22 Permanent Council of the OAS, Recommendations for the Protection of
Human Rights by OAS Member States in the Fight Against Terrorism, OEA/Ser. G
CP/doc.4117/06 (9 May 2006) available at <http://scm.oas.org/doc_public/
ENGLISH/HIST_06/CP16302E06.doc>.
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of serious and urgent character. These precautionary measures constitute vital
and flexible tools used to confront, inter alia, certain reckless and arbitrary
State reaction to terrorist activity. The Commission’s authority to confront
abusive reactions in the so-called ‘War on Terror’ is exemplified in the series
of precautionary measures issued against the United States regarding the
detainees held at the US naval base in Guantanamo Bay, Cuba. It is worth
noting that the only international human rights body with a mandate to receive
international human rights complaints against the United States is the
Commission.

On 12 March 2002, the Commission granted the first precautionary
measures in favour of the detainees in Guantanamo Bay.25 The Commission
specifically declared that, although the Guantanamo naval base is not located
in US territory, the United States was responsible for ensuring the rights of the
detainees because these individuals were clearly under its authority and
control.26 The Commission informed the Bush administration that under inter-
national human rights law the US was obliged to provide information about
each detainee, clarify the detainees’ legal status through a competent and inde-
pendent tribunal, grant the detainees the guarantees associated with their
detention and respect the minimum guarantee and non-derogable rights recog-
nised in the Inter-American System.27

On 12 April 2002, the United States presented its observations on the
Commission’s precautionary measures and argued that the Commission
lacked jurisdiction to apply norms of international humanitarian law or to
issue precautionary measures against OAS members that had not ratified the
American Convention.28 The Commission rejected the objections to its juris-
diction and reiterated the precautionary measures of 12 March 2002.29 The
Commission continued to issue precautionary measures from 2003 to 2006, as
well as in 2008. The released communications expressed concern over the
repeated reports of the detainees’ illegal status and the allegations of cruel,
inhuman and degrading treatment.
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25 Ibid 534.
26 Ibid 533.
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Amplification of Precautionary Measures (Detainees in Guantanamo Bay, Cuba), 45
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28 IACHR, Guantanamo Bay Precautionary Measures 2002, available at
<http://www.cidh.org/medidas/2002.eng.htm> [80].

29 Ibid.



The Commission obtained information specifying that several detainees
were captured in Bosnia and Pakistan. It is unclear as to whether these
detainees were part of enemy armed forces, thus generating reasonable
doubts about the detainees’ legal status and whether the guarantees entitled to
them were given.30 Likewise, there were reports indicating that some of the
detainees were minors (under 18) and were held in facilities not in accord
with international standards.31 In response to the reports of human rights
violations, the Commission reiterated previously issued requests and issued
new ones in the subsequent precautionary measures. The Commission
requested, inter alia, that the US adopt all necessary measures to conduct
independent, impartial, and effective investigations of the allegations of
torture, taking into account the actions of perpetrators as well as any
mandated superior orders.32 The Commission also requested that the
detainees be ensured the right not to be transferred to countries that may
subject them to torture or other mistreatment.33 Additionally, the
Commission requested detailed information on the status and treatment of
detainees in all detention centres under US control.34

The Commission’s capacity to respond quickly and the effectiveness of the
precautionary measures are restricted when compliance is an issue. For
instance, the decisions and orders of the Commission have had limited impact
on US conduct. However, this organ is not alone in challenging US compli-
ance with international norms and regulations. The International Court of
Justice (‘ICJ’), as illustrated by the recent Avena et al. Case,35 also has diffi-
culty attaining US compliance with its measures.

Despite this reality, the Commission’s provisional measures are critical in
exposing and publicly condemning States, such as the US, that are defiant in
complying with their international human rights obligations. The importance of
the Commission’s work is best analysed through its historic role in confronting
compliance issues among several OAS member State authoritarian regimes.
These regimes neither complied with the Commission’s decisions nor did they
appear before hearings. Nevertheless, the Commission was not deterred and
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continued to develop its supervisory functions, including adjucating cases even
when States neglected to cooperate with proceedings.

The Commission’s persistence set the path for change within the Inter-
American system. First, official international recognition of human rights
violations proved effective in publicly shaming States, which often led to
negative political ramifications in the international sphere. Second, publicly
shaming States, in many cases, provided sufficient redress in itself for victims
who had suffered years of stigmatisation from national authorities and soci-
eties. Third, many cases that were dismissed by authoritarian regimes were
later adequately addressed by new democratic governments that wanted to
differentiate themselves from the previous regime. Fourth, all processed cases
established critical international case law that is indispensible for the develop-
ment of human rights and humanitarian law.

In regard to the US, there were some noteworthy compliance develop-
ments. Two years after the Commission’s 2002 precautionary measures, the
US Supreme Court similarly conferred US jurisdiction over habeas corpus
suits concerning foreign nationals detained in Guantanamo and decided that
the detainees’ legal status must be determined by an impartial and independent
adjudicator and the detainees must be ensured their judicial guarantees.36 The
US administration responded to the Rasul v Bush (‘Rasul’)37 decision by
setting up a military tribunal to determine the detainees’ legal status. In the
2005 precautionary measures, the Commission declared that these tribunals
were neither sufficiently independent nor effective.38 In 2006, the US
Supreme Court similarly reached the conclusion that military commissions
‘lack the power to proceed’ since they violated both the Uniform Code of
Military Justice and the Geneva Conventions.39 In 2008, the US Supreme
Court went a step further in re-establishing habeas corpus as a constitutional
right for non-US citizens,40 thereby making it difficult for the Bush adminis-
tration to bypass its obligation to ensure the legal status of all Guantanamo
detainees.

However, the continued issue of non-compliance by US administrative
authorities obligated the Commission to urge the US to close Guantanamo; to
remove the detainees in a manner that complied with international human
rights and humanitarian law; to comply with the obligation of non-
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refoulement; and to investigate, prosecute, and punish any acts of torture or
other cruel, inhuman, or degrading treatment.41

Overall, the Commission has demonstrated the flexibility and adaptability
of its mandates as well as their extensive responsive capacity when challenged
with the most difficult encroachments of human rights. Moreover, the coordi-
nated uses of its political and adjudicatory powers are ascertainable mecha-
nisms that have effectively denounced and documented human rights
violations. The Commission continues to play a vital role in the Inter-
American system, complemented by the judicial role of the Inter-American
Court.

3 The Inter-American Court of Human Rights

A Introduction to the jurisdiction of the Court
The Inter-American Court has two specific types of jurisdiction: advisory and
contentious.

The advisory jurisdiction of the Inter-American Court is governed by
Article 64 of the American Convention and is the broadest of all existing inter-
national tribunals. Member States of the OAS – even those that have not yet
ratified the American Convention – and selected OAS organs, including the
Commission, may submit requests for advisory opinions. States may request
advisory opinions on the interpretation of the American Convention and ‘other
treaties concerning the protection of human rights in the American States’,42

as well as on the compatibility of any domestic laws with the aforementioned
international instruments. The OAS bodies, in contrast, may only request
interpretations of the American Convention and other international treaties.
Furthermore, the scope of their requests must be limited to their respective
areas of competence.

The Inter-American Court has interpreted ‘other treaties concerning the
protection of human rights in the American states’ to encompass all human
rights treaties ratified by one or more of the OAS’s members, even if non-OAS
members are parties as well.43 The Inter-American Court further concluded
that it has the authority to interpret a human rights provision in a treaty whose
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41 IACHR, On Guantanamo Bay Precautionary Measures of July 28, 2006,
Resolution No. 2/06, available at <http://www.cidh.org/annualrep/2006eng/
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42 ACHR Article 64(1).
43 IACtHR, ‘Other treaties’ subject to the advisory jurisdiction of the Court

(Article 64 American Convention on Human Rights), Advisory Opinion OC-1/82 of
September 24, 1982, Series A No. 1 [48].



main purpose is not to protect such rights.44 For example, in Advisory Opinion
16 the Inter-American Court asserted jurisdiction to interpret Article 36 of the
Vienna Convention on Consular Relations,45 insofar as this provision provides
a right to individuals detained in foreign States to communicate with a
consular officer from their country of nationality.46

Additionally, the Inter-American Court has the power to adopt provisional
measures in extremely serious and urgent cases where there is a risk of
irreparable harm to a victim. The Inter-American Court’s authority is
governed by Article 63(2) of the American Convention and by provisions of
the Statute and Rules of the tribunal. Though the American Convention is
silent on the matter, the Inter-American Court, in practice, has asserted juris-
diction to adopt provisional measures only in regard to States that have rati-
fied the American Convention and accepted its contentious jurisdiction.47

The purpose of the Inter-American Court’s provisional measures is to
protect the victims against potential human rights violations, particularly when
there is a risk of irreparable harm.48 Provisional measures can be requested in
relation to a case pending before the Inter-American Court or a petition that is
not yet submitted to its cognisance. The Inter-American Court adopts provi-
sional measures mainly to protect individual victims.49 Regarding groups, the
Inter-American Court requires that the members of the group be identifiable
and in a situation of danger that directly resulted from affiliation with that
specific group.50 For the Inter-American Court to adopt an interim measure,
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1963, UNTS596 (entered into force on 19 March 1967).

46 Ibid [87].
47 See IACtHR, Matter of ‘Globovisión’ Television Station (Venezuela),

Resolution of September 4, 2004, Series E No. 5, ‘considering’ [1].
48 IACtHR, Matter of the Mendoza Prisons (Argentina) (‘Mendoza Prisons’),

Resolution of November 22, 2004, Series E No. 5, ‘considering’ [4–5].
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Dominican Republic (Dominican Republic), Resolution of August 18, 2000, Series E
No. 5, ‘considering’ [8]. This case concerned an alleged mass deportation of individu-
als with Haitian origin to Haiti, in violation of the American Convention. The
Commission requested the Court to issue precautionary measures to protect a group of
unidentified victims, but the Court declared that identity, for those in danger of
irreparable damage, is indispensible for the adoption of these measures.

50 IACtHR, Matter of Monagas Judicial Confinement Center (‘La Pica’)
(Venezuela), Resolution of February 9, 2006, Series E No. 5, ‘considering’ [8]. This
case concerned detainees and their deprivation of liberty. The Court held that precau-
tionary measures applied because not only did the group of victims (or prospective



the party petitioning the measure must demonstrate prima facie the existence
of a reasonable presumption that the alleged facts involve a situation of
extreme gravity and urgency which presents a risk of irreparable harm for the
victim.51

B Contentious jurisdiction
The Inter-American Court’s contentious jurisdiction refers to its power to
decide cases. The cases are principally based on alleged violations of the
American Convention provisions. However, the Inter-American Court may
also find violations of other Inter-American human rights treaties, granting the
tribunal jurisdiction to supervise compliance with the obligations contained
therein. Furthermore, the cases may stem from individual petitions or inter-
state petitions. The only inter-state petition on record was filed by Nicaragua
against Costa Rica before the Commission in 2006. The case never made it to
the Inter-American Court, because it was ultimately declared inadmissible for
failure to exhaust domestic remedies.52

The Inter-American Court may hear a case only after all proceedings before
the Commission are exhausted.53 Moreover, for the Inter-American Court to
assert jurisdiction over a claim, certain requirements with respect to person,
subject matter, time, and place must be satisfied. To date, the Inter-American
Court has not analysed the scope of its territorial jurisdiction.

(i) Jurisdiction ratione personae The Inter-American Court’s personal
jurisdiction or jurisdiction ratione personae involves the determination of two
issues, namely: who is authorised to submit a case, and against whom the case
may be submitted. In contrast to the Commission, which may receive petitions
submitted by individuals, groups of persons and NGOs, Article 61(1) of the
American Convention only authorises the Inter-American Court to hear cases
referred by the Commission or by State Parties to the American Convention.

Most of the cases decided by or pending before the Inter-American Court
have been filed by the Commission. There are only two instances where a
State has submitted a case to the Inter-American Court. In Viviana Gallardo,54
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Interstate Case 01/06, March 8, 2007, OEA/Ser./L/V/II.130, Doc. 22 rev. 1, December
29, 2007.

53 ACHR, Article 62.
54 Dissenting Opinion of Judge Rodolfo E Piza, IACtHR, Matter of Viviana

Gallardo et al. (Costa Rica), Advisory Opinion of November 13, 1983, Series A No.
10181.



the case was rejected because Costa Rica submitted the case directly to the
Inter-American Court without exhausting proceedings before the
Commission. In Lori Berenson,55 Peru submitted a brief to the Inter-American
Court56 while the Commission simultaneously referred the case to the Inter-
American Court. The Inter-American Court decided that examination of the
State brief was not necessary in light of the Commission’s submission of the
case.57

The Inter-American Court’s ability to hear a case requires that the defen-
dant State ratify the American Convention and recognise, by unilateral decla-
ration, the Inter-American Court’s contentious jurisdiction. Recognition is
optional and may be effectuated at the time of ratification or of accession to
the American Convention, or at any other subsequent time. Article 62(2) of the
American Convention authorises States to recognise jurisdiction uncondition-
ally or ‘under the condition of reciprocity.’ Furthermore, in the Ivcher
Bronstein58 and Constitutional Court59 cases, the Inter-American Court held
that, in light of that provision, States may only restrict their recognition of the
Inter-American Court’s contentious jurisdiction for a specific period of time
and/or for specific cases.60 Moreover, once a State unconditionally recognises
the Inter-American Court’s contentious jurisdiction it may not withdraw its
declaration of acceptance.61 States must therefore denounce the American
Convention in order to be released from the legal obligations generated by
such recognition.62 Arguably, those cases also suggest that other non-
stipulated limitations are not authorised by the American Convention and are
therefore invalid. Recently, however, the Inter-American Court held that the
temporal limitations inserted by El Salvador and Chile, preventing it from
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58 IACtHR, Ivcher-Bronstein v Peru, Judgment of September 24, 1999, Series C
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Series C, No. 55.

60 IACtHR, Ivcher-Bronstein v Peru, Judgment of September 24, 1999, Series C
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hearing facts which occurred or started to occur before those States’ recogni-
tion of the Inter-American Court’s jurisdiction, were valid.63

The American Convention does not explicitly establish a role for individu-
als in the Inter-American Court proceedings. The American Convention has
no provisions that give individuals the authority either to submit cases or to
participate independently in litigation before the Inter-American Court.
However, in the first cases litigated before the Inter-American Court,64 the
Commission appointed the attorneys of the victim’s relatives as its advisors.
As Commission representatives, these advisors examined and cross-examined
witnesses and presented their final arguments jointly with the Commission’s
attorneys. Subsequent changes in the IACHR Procedures allowed the victim’s
relatives and their attorneys to participate independently at the reparations
phase. Currently, following the 2001 modification of the IACHR Procedures
and the Inter-American Court, victims and their representatives can participate
in the decision on whether the Commission should submit a case to the Inter-
American Court.65 In addition, once the case is submitted to the Inter-
American Court, the claimants are granted standing to autonomously present
their requests, arguments, and evidence throughout the Inter-American
Court’s proceedings.66

The Court’s Rules of Procedure, however, do not define the scope of the
petition that victims and their representatives can submit before the Inter-
American Court. These rules are silent on whether petitioners may claim addi-
tional facts and rights violations to those stipulated in the Commission’s (or
State’s) petitions. In Five Pensioners v Peru,67 and recently, in Saramaka
People v Suriname,68 the Inter-American Court held that petitioners could not
allege facts that were different from those claimed by the Commission, unless
there were supervening facts.69 However, petitioners may invoke the violation
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63 IACtHR, Serrano-Cruz Sisters v El Salvador, Judgment of November 23,
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65 IACHR Rules of Procedure, Article 43, available at Basic Documents:
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66 IACtHR Rules of Procedure, Article 23, available at <http://www.corteidh.
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67 Five Pensioners v Peru, Judgment of February 28, 2003, Series C No. 98.
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of additional rights to those asserted by the Commission, because ‘they are
entitled to all of the rights enshrined in the American Convention, and to not
admit it would be an undue restriction of their status as subjects of interna-
tional human rights law.’70

In addition, the IACHR Procedures authorise petitioners to file requests for
provisional measures in cases that are being heard by the Inter-American
Court,71 while giving that power only to the Commission in cases not yet
referred to the Inter-American Court.72 For example, urgent measures have
been requested from the Inter-American Court in several cases to protect the
life and security of particular persons.73 Also, the beneficiaries of provisional
measures may submit observations to the status reports, submitted by the State
to the Inter-American Court, as part of the monitoring process implemented to
supervise compliance with those measures.74

(ii) Jurisdiction ratione materiae The American Convention establishes
that the subject matter jurisdiction of the Inter-American Court ‘shall
comprise all cases concerning the interpretation and application of the
provisions of [the American Convention]’.75 In Las Palmeras v
Colombia,76 the Inter-American Court interpreted that phrase restrictively,
holding that its contentious jurisdiction was limited to finding violations of
the American Convention and not to other rules of international law, such
as international humanitarian law.77 However, the Inter-American Court
makes use of other norms of international law to inform the interpretation
of the American Convention’s provisions.78 In The ‘Street Children’ v
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75 ACHR Article 62(3).
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Guatemala79 and Mapiripán Massacre80 cases, for example, the Inter-
American Court used several provisions of the United Nations Convention on
the Rights of the Child,81 as part of a ‘comprehensive international corpus
juris’ to interpret Article 19 of the American Convention, which concerns the
rights of children.82 The Inter-American Court has also used ‘soft law’ to aid
in the interpretation of the provisions of the American Convention. For exam-
ple, in Juan Humberto Sánchez v Honduras,83 the Inter-American Court used
the United Nations Model Protocol for a Legal Investigation of Extra-Legal,
Arbitrary and Summary Executions, or the Minnesota Protocol84 to determine
the scope of the States’ obligation under the American Convention to conduct
a serious, impartial and effective investigation.85

The Inter-American Court has also asserted its jurisdiction to find viola-
tions of other Inter-American system treaties which grant jurisdiction to the
Inter-American Court, to supervise compliance with States’ obligations.86 In
particular, the Inter-American Court has found violations of obligations aris-
ing out of the Inter-American Convention to Prevent and Punish Torture,87 the
Inter-American Convention on Forced Disappearance of Persons,88 and the
Inter-American Convention on the Prevention, Punishment and Eradication of
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No. 99 [127]. See also IACtHR, Tibi v Ecuador, Judgment of September 7, 2004,
Series C No. 114 [94–122]; IACtHR, Acosta-Calderón v Ecuador, Judgment of June
24, 2005, Series C No. 129 [53–62].

86 IACtHR, Baena-Ricardo v Panama, Judgment of February 2, 2001, Series C
No. 72 [97].

87 See, inter alia, IACtHR, The ‘Street Children’ (Villagrán-Morales et al.) v
Guatemala, Judgment of November 19, 1999, Series C No. 63 [247–9]; IACtHR,
Gómez-Paquiyauri Brothers v Peru, Judgment of July 8, 2004, Series C No. 110 [114].

88 IACtHR, Gómez-Palomino v Peru, Judgment of November 22, 2005, Series
C No. 136 [109–10].



Violence Against Women (‘Convention of Belém do Pará’).89 Although the
Additional Protocol to the American Convention on Human Rights in the Area
of Economic, Social and Cultural Rights90 confers upon the Inter-American
Court jurisdiction to supervise compliance with two rights protected therein,91

the Inter-American Court has yet to find a violation of those provisions in a
contentious case.

Furthermore, the Inter-American Court in Moiwana Community v
Suriname92 and Bueno-Alves v Argentina93 held that, while it generally takes
into account the American Declaration when interpreting the provisions of the
American Convention, its contentious jurisdiction was limited to finding
violations of the American Convention only.94

(iii) Jurisdiction ratione temporis The Inter-American Court has discussed
the scope of its jurisdiction ratione temporis mainly in the context of cases that
presented facts which occurred prior to a State’s recognition of its contentious
jurisdiction.95 The Inter-American Court has consistently declared that, in
light of the long-standing international law principle of non-retroactivity of
treaties,96 it cannot hear facts that transpired before such recognition.97 The
Inter-American Court maintains this position even in regard to cases where
facts occurred after a State’s ratification of the American Convention but
before its recognition of the Inter-American Court’s jurisdiction.98 Although
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C No. 114 [85]; IACtHR, Cantos v Argentina, Judgment of September 7, 2001, Series
C No. 85 [37–8].

98 See, inter alia, IACtHR, Blake v Guatemala, Judgment of July 2, 1996, Series
C No. 28; Serrano-Cruz Sisters v El Salvador, Judgment of November 23, 2004, Series
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the Inter-American Court found that the principle of irretroactivity applies
even in the absence of a State’s express temporal limitation,99 several States
have restricted recognition of the Inter-American Court’s contentious jurisdic-
tion exclusively to events or legal actions subsequent to the date of deposit of
their unilateral declaration.100

In line with other international case law, the Inter-American Court recog-
nises that the only exceptions to the principle of non-retroactivity of treaties
are the so-called ‘permanent or continuing violations’. These situations origi-
nate prior to the recognition of the Inter-American Court’s jurisdiction by the
relevant State, but continue to exist subsequently to those dates.101 The Inter-
American Court has deemed the following to be continuous violations: the
denial of justice resulting from the lack of an effective investigation of a
massacre; the forced and continuous displacement of victims from their tradi-
tional lands; and the arbitrary deprivation of nationality.102 Though the Inter-
American Court has stated on several occasions, in dicta, that forced
disappearances constitute continuous violations, it has never decided a case
where it applied this exception to assert jurisdiction.103

C The scope of reparations granted by the Inter-American Court
Pursuant to Article 63(1) of the American Convention, the Inter-American
Court may award reparations to the victims of human rights violations
protected by the American Convention, which may include monetary
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compensation to victims or their relatives for pecuniary and non-pecuniary
damages. Reparations also require States to adopt other measures, such as
measures of satisfaction, which vindicate the memory of the victims, and non-
repetition, which ensures the cessation of possible repetitive violations. The
Inter-American Court has consistently held that the purpose of reparation is to
eliminate the consequences of the violations committed.104 The type of repa-
ration (that is, its nature and amount) is based on the gravity of the human
rights violation perpetrated as well as the damage inflicted upon the
victims.105 Thus, reparations must be proportional only to the violation and
cannot result in the enrichment or impoverishment of the victims or their next
of kin.106

The Inter-American Court may order both pecuniary damages, such as the
compensation of lost wages or loss of income and consequential damages, and
non-pecuniary damages, such as compensation for pain and suffering.
Additionally, the Inter-American Court may order the restitution of all litiga-
tion costs, international and domestic, including the fees of legal representa-
tives, if appropriate.107 In principle, as in domestic legal proceedings, the
alleged damages must be proven. Nonetheless, the Inter-American Court may
presume the mental pain and suffering undergone by victims of torture,108 ille-
gal and arbitrary detention,109 and extrajudicial execution preceded by ill-
treatment.110 Likewise, the Inter-American Court presupposes the suffering of
relatives whose beloved disappears or is murdered on the account of State
agents.111 Finally, the Inter-American Court presumes the anguish suffered by
victims or their next of kin as a result of the State’s failure to investigate and
punish those responsible for gross human rights violations.112
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The amount of compensation has varied over the years, but most recently the
Inter-American Court has ordered States responsible for human rights viola-
tions to indemnify the damages with amounts that are appropriate to the seri-
ousness of the violations set forth in the case.113 In this vein, the Inter-American
Court has declared that ‘jurisprudence can serve as guidance to establish prin-
ciples in this matter, although it cannot be invoked as a precise norm to follow
because each case must be examined in the light of its particularities.’114

With respect to calculation of pecuniary damages, particularly loss of
income, the amount is based on the victim’s activity, so the amount awarded
oscillates. There are some cases, involving grave human rights violation,
where calculating pecuniary damages is problematic. For instance, the victim
may not have a specific profession due to his or her deprivation of liberty
during the atrocities in question, such as in the Neira Alegría115 case, or the
victim may be a street child, such as in The ‘Street Children’116 case. In those
cases, the Inter-American Court established, on the basis of equity, an amount
of estimated income – in some cases using the minimum monthly salary
applicable in the particular country – to calculate the total amount of the
indemnification.117 The Inter-American Court also uses equity as the criterion
to calculate the amount of non-pecuniary damages.118 In reimbursement
issues, the Inter-American Court takes into account the circumstances of the
specific case and the nature of the international human rights jurisdiction in
order to assess reimbursement of litigation costs incurred by the victims or
their legal representatives.119 Likewise, such costs and expenses are assessed
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on the principle of equity, whereby the Inter-American Court considers the
parties’ proclaimed expenses, as long as the amounts are reasonable.120

The other awarded measures of reparation have different purposes, namely
vindicating the memory of the victims, restoring their dignity, transmitting a
message of official condemnation for the human rights violations, and secur-
ing commitment from authorities that the violations will not occur again. The
scope of these reparation measures has consistently expanded throughout the
years and constitutes a contribution to the development of new standards in
international human rights law. For instance, a measure of reparation that the
Inter-American Court has consistently adopted is to compel States to investi-
gate acts that gave rise to the human rights violations and to punish those
responsible for their perpetration.121 Moreover, the Inter-American Court has
ordered States to release the results of the investigations to the public so that
society, in general, can learn the truth about the violative events and the
victims involved.122

On the other hand, in cases of forced disappearance or extrajudicial execu-
tions, the Inter-American Court has required States to find and transport the
victims’ remains to an appropriate resting ground chosen in agreement with
the relatives’ wishes.123 Furthermore, pursuant to Article 2 of the American
Convention, States must amend their domestic laws in order to comply with
the obligations set forth in the treaty. For example, in Blanco Romero and
Goiburú, the Inter-American Court ordered the defendant States to amend
domestic legislation on forced disappearances in light of existing international
standards.124

In addition, as a measure of satisfaction, defendant States are required to
publish the Inter-American Court’s judgments – or parts of them – in the coun-
try’s Official Gazette and, in some cases, in a newspaper with national circu-
lation.125 Furthermore, as part of those measures, the Inter-American Court
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has required States to name a school or square after a victim;126 hold a public
act of redress to acknowledge international responsibility;127 award a scholar-
ship with the name of the victim;128 provide human rights training to public
officials and members of the judiciary;129 offer psychological and medical
treatment to the victims or their next of kin;130 implement a housing plan to
provide adequate housing to victims or their next of kin131 and create a system
of genetic information to help in the identification of disappeared children.132

D Compliance with the judgments of the Inter-American Court
Compliance with the Inter-American Court’s judgments is mandated under
Articles 67 and 68 of the American Convention. Article 67 provides that judg-
ments of the Inter-American Court are final and not subject to appeal. Article
68 obligates States Parties to comply with the Inter-American Court’s judg-
ments when the American Convention is breached. Additionally, the Inter-
American Court holds that judgment compliance is based on the pacta sunt
servanda principle, whereby States must undertake their international obliga-
tions in good faith.133 States that accept the Inter-American Court’s
contentious jurisdiction are obligated to respect its orders, including those
requesting information on the status of compliance with the Inter-American
Court’s judgments.134
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The Inter-American Court has no specific authority under the American
Convention or the Inter-American Court’s Statute and Rules to supervise
compliance or set a monitoring procedure. Nevertheless, since the first judg-
ments on reparations in 1989, the Inter-American Court has established a prac-
tice of requesting information from States and adopting resolutions assessing
the State’s compliance.135 In Baena Ricardo et al v Panama,136 the Inter-
American Court articulated the legal bases in support of its practice of moni-
toring compliance. The Panamanian government challenged the
Inter-American Court’s authority to require information from States and adopt
resolutions on the status of compliance with its judgments. Panama argued that
the Inter-American Court exceeded the scope of its jurisdiction, because the
OAS General Assembly, pursuant to Article 65 of the American Convention,
was the only organ authorised to monitor States. The Inter-American Court
responded by reasserting its authority to determine the scope of its own juris-
diction.137 Second, the Inter-American Court reasoned that the surveillance of
judicial compliance was an inherent part of its jurisdiction.138 Moreover, the
Inter-American Court’s decisions not only are intended as declaratory acts but
also denote a mechanism used to effectively protect victims and provide
redress for human rights violations.139 This goal can only be achieved if deci-
sions are fully executed.140 Lastly, the Inter-American Court concluded that
the power to supervise compliance with its judgments was based on an inter-
pretation of several provisions of the American Convention and its Statute,
and supported by a consistent monitoring practice never challenged by States
before.141

In practice, the Inter-American Court sends written communications to
States requesting information on the measures adopted to implement the judg-
ment. States submit reports that are referred to petitioners and the Commission
for their observations. As a result of this process, the Inter-American Court
issues resolutions on compliance, which are published and available at the
Inter-American Court’s website. The supervision process is essentially in writ-
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ten form, although in recent times the Inter-American Court has convened the
parties and the Commission to private hearings for compliance assessment.142

Moreover, pursuant to Article 65 of the American Convention, the Inter-
American Court may submit to the General Assembly information on States
that demonstrate reluctance in complying with the Inter-American Court’s
judgments.143 To date, the General Assembly has limited itself to adopting
resolutions urging States to comply, in general, without taking any other steps
to ensure full compliance.144

Even though the Inter-American Court has never produced a comprehen-
sive report as to compliance with its judgments, the tribunal’s President
recently stated that only 11.57 per cent of the total cases decided by the Inter-
American Court have been fully complied with by the States concerned.145 It
is worth noting that many cases remain under the Inter-American Court’s
supervision as a result of the States’ lack of compliance with the measures
ordering the investigation and punishment of perpetrators of gross human
rights violations.

E Three issues affecting English-speaking States in the Inter-American
system

This section highlights some of the recent developments in the Inter-American
Court’s jurisprudence regarding English-speaking Caribbean States. Until
recently, the Inter-American Court’s influence was clearly visible and
analysed mostly in the context of the Spanish-speaking countries in the Inter-
American system. Indeed, analysis of the Inter-American Court’s impact on
English-speaking Caribbean countries is sometimes neglected. For this reason,
the following discussion centres on three key issues that arose in response to
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the Inter-American Court’s judgments regarding the relevant English-
speaking Caribbean States, namely the mandatory application of the death
penalty, the use of corporal punishment, and the rights of tribal communities.

(i) Death penalty The death penalty is particularly critical in the context of
the English-speaking countries, because the majority of the Spanish-speaking
countries in the Americas either have completely abolished the death penalty
or authorise its use only in exceptional cases or cases involving military
justice. In the cases of Hilaire, Constantine and Benjamin et al v Trinidad and
Tobago (‘Hilaire’),146 and Boyce et al v Barbados (‘Boyce’),147 the Inter-
American Court found that the mandatory application of the death penalty
violated the States’ obligations under the American Convention. The Inter-
American Court held that the nature of mandating the death penalty was
inconsistent with the American Convention, although the death penalty per se
is not a violation.

In Hilaire, 32 complainants had been convicted of murder and sentenced to
death under section 4 of the Offences Against the Person Act of Trinidad and
Tobago, which proscribes the death penalty as the only applicable sentence for
the crime of murder. The Inter-American Court concluded that the Offences
Against the Person Act prevented judicial authorities from evaluating basic
circumstances for determining the degree of culpability and establishing an
individualised sentence, which violated Article 4(1), which ensures the right
not to be arbitrarily deprived of life. In addition, by mechanically applying the
death penalty to all persons found guilty of murder without judicial review of
such application, the Offences Against the Person Act violated Article 4(2) of
the American Convention, which limits the imposition of this punishment to
only the most serious crimes. Lastly, the Inter-American Court concluded that
Trinidad and Tobago’s procedure for granting mercy lacked transparency,
available information, and the victims’ participation. Therefore, it held that the
State violated Articles 4(6) and 8 – protecting due process rights – in connec-
tion with Article 1(1) of the American Convention.

In awarding reparations, the Inter-American Court held that the State had
to refrain from the future application of the mandatory death penalty. Also, in
accordance with Article 2 of the American Convention, the State had to bring
its laws into compliance with this treaty and international human rights norms
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within a reasonable time, and undertake legislative reform to establish differ-
ent categories of murder that accounted for the particular circumstances of the
crime and the offender. In anticipation of the new legislation, the Inter-
American Court also ordered sentencing retrials for the victims after reforms
were implemented. In addition, the State had to resubmit the victims’ cases to
the authority competent to render a decision on mercy, and the cases were to
be conducted in accordance with the due process guaranteed in the American
Convention. Furthermore, as part of the reparations, the Inter-American Court
held that, regardless of the outcome of the new trials, the State should refrain
from executing the complainants.

Though the Inter-American Court in Hilaire conclusively determined that
Trinidad and Tobago’s mandatory application of the death penalty was incon-
sistent with the American Convention, the issue surfaced again in 2007 in a
case against Barbados. In Boyce, the Inter-American Court found that
Barbados’ Offences Against the Person Act of 1994, which called for manda-
tory application of the death penalty in all murder cases, similarly violated the
State’s obligations under the American Convention.

In Boyce, the State argued that the mandatory application of the death
penalty was not incompatible with the American Convention, because defen-
dants in capital cases could assert a wide range of common law defences and
due process procedures, including review by the Barbados Privy Council,148

which could commute the death sentence. Despite the State’s arguments, the
Inter-American Court found that the mandatory application of the death
penalty violated an individual’s right to life. Similarly, the possibility of
review by the Privy Council was insufficient, because that executive proce-
dure was only available post-sentencing. The Inter-American Court empha-
sised that, during the crucial judicial sentencing phase, Barbadian courts and
judges had no option but to sentence all defendants convicted of murder to the
death penalty. Based on those considerations, the Inter-American Court found
that the mandatory application of the death penalty provided for in Barbados’
Offences Against the Person Act constituted an arbitrary deprivation of life
and failed to limit the death penalty to only the most serious crimes, thus
violating Articles 4(1) and 4(2) of the American Convention. Although peti-
tioners argued that the method of execution of the death sentence by hanging
constituted cruel and inhuman treatment or punishment in violation of Article
5, the Inter-American Court found that it was unnecessary to address that
claim. Regarding reparations, the Inter-American Court ordered the State to
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commute the death sentence of one of the complainants149 and adopt legisla-
tive or other measures necessary to ensure that the death penalty was no longer
imposed in a mandatory fashion.

(ii) Corporal punishment In Caesar v Trinidad and Tobago (‘Caesar’),150

the Inter-American Court examined for the first time the compatibility of
corporal punishment with the American Convention. In this case, Winston
Caesar was convicted by the High Court of attempted rape. He was sentenced
to 20 years in prison with hard labour, in addition to 15 lashes with the cat-o-
nine tails. The State’s Corporal Punishment Act allowed a male delinquent
over the age of 16 to be beaten with a ‘cat-o-nine tails’, or with any other
object approved by the President, in addition to the prison sentence. The cat-
o-nine tails consists of nine cords of interwoven cotton, each cord approxi-
mately 30 inches long and at least a quarter of an inch in diameter, and is
discharged on the prisoner in between his shoulders and lower back.
Petitioners argued, inter alia, that Trinidad and Tobago’s Corporal
Punishment Act, in itself and as applied to the victim in this case, violated the
right not to be subjected to torture or other cruel, inhuman and degrading treat-
ment as protected by Article 5 of the American Convention.

Articles 5(1) and 5(2) of the American Convention provide for a prohibition
of torture or other cruel, inhuman and degrading treatment or punishment.
Moreover, Article 5 provides that all persons deprived of their liberty should be
treated with the proper respect inherent to human dignity. In deciding whether
corporal punishment violated the preceding guarantees, the Inter-American Court
took into account the international community’s widespread condemnation of
torture and other cruel forms of punishment as inhuman and degrading. The Inter-
American Court considered the international tendency to eradicate corporal
punishment, as well as the increasing recognition of a prohibition on such punish-
ment in domestic tribunals, before declaring it to constitute cruel, inhuman, and
degrading treatment. The impermissible character of corporal punishment, in
times of both war and peace, implied that member States, in compliance with
Articles 5(1), 5(2) and 1(1), have an erga omnes duty to abstain from and prevent
the imposition of corporal punishment, regardless of the circumstances.

The Inter-American Court concluded that, though the domestic laws autho-
rised judicial corporal punishment, its practice nonetheless violated the
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American Convention because it amounted to institutionalised violence. As
such, the Inter-American Court held that corporal punishment by flogging
constituted a form of torture and therefore a per se violation of the rights
protected by Articles 5(1) and 5(2) of the American Convention.

Furthermore, in Caesar, the Inter-American Court remarked that it was
reasonable to assume that the beatings, which caused severe pain and physical
damage, were exacerbated by the anxiety, stress and fear the victim experi-
enced while incarcerated and awaiting punishment. Consequently, the Inter-
American Court held that Caesar’s sentence was executed in a seriously
humiliating manner, since, aside from the aforementioned conditions, it was
done in front of at least six people. As such, the Inter-American Court
concluded that the corporal punishment applied to the victim constituted a
form of torture and, as a result, a violation of his right to physical, mental and
moral integrity as protected under Article 5 of the American Convention.

Additionally, in light of the incompatibility between Trinidad and Tobago’s
Corporal Punishment Act and the American Convention, the Inter-American
Court concluded that when a State ratifies the American Convention it must
adapt its legislation to conform to the obligations within the agreement.
Therefore, its failure to do so violated Article 2 of the American Convention
in relation to Articles 5(1) and 5(2).

(iii) Rights of tribal communities in Suriname151 In recent times the Inter-
American Court has issued several important decisions regarding the rights of
tribal communities in Suriname, in particular Moiwana Village v Suriname
(‘Moiwana Village’)152 and Saramaka People v Suriname (‘Saramaka
People’).153 In these two cases the Inter-American Court reaffirmed its under-
standing that, to ensure an effective protection of the rights of tribal commu-
nities, the particular characteristics that distinguish these communities from
the general population must be taken into account when interpreting the scope
of the American Convention.

In Moiwana Village, the Inter-American Court addressed the rights of the
N’djuka tribe of Suriname. On 29 November 1986, the Surinamese military
attacked Moiwana Village, a community of N’djuka in the eastern part of the
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country, burning its property and killing at least 39 members of the commu-
nity. Among the victims were men, women and children, whose remains were
never recovered and their perpetrators never brought to justice by the
Surinamese government. Those whose lives were spared escaped to surround-
ing territories, including French Guyana. As a consequence of the cultural
particularities of the tribal community, the injustice that resulted from the
government’s inaction prevented the citizens from carrying on with their lives.
The N’djuka tribe’s beliefs prohibited them from returning to the abandoned
village of Moiwana. The survivors and the family members of those who died
claimed that, to continue living their lives unburdened, they could not return
until justice put at ease the spirits of the dead and proper burial rituals were
allowed.

During the period of the alleged violations, Suriname had not ratified the
American Convention or accepted the Inter-American Court’s contentious
jurisdiction. Therefore, the Inter-American Court limited its jurisdiction to
those violations that continued to exist after Suriname’s 1987 ratification and
recognition. The Inter-American Court found that the lack of investigation, the
denial of justice, and the forceful displacement of the community from its
ancestral lands, from which the members continued to suffer, were continuous
violations over which the Inter-American Court could assert jurisdiction.

The Inter-American Court held that Suriname’s lack of investigation and
the denial of justice violated the Moiwana community’s right to physical,
mental, and moral integrity on several grounds. First, the Inter-American
Court determined that, given the notions of justice and collective responsibil-
ity shared by the N’djuka people, and given the State’s failure to return the
remains of the villagers killed to allow for a burial according to N’djuka tradi-
tions, Suriname caused the Moiwana community members to endure signifi-
cant emotional, psychological, spiritual, and economic hardship, which
amounted to a violation of Article 5(1) of the American Convention.
Secondly, the Inter-American Court found that Suriname violated the victims’
right to freedom of movement, as protected by Article 22 of the American
Convention, given that the lack of investigation had forcibly displaced the
Moiwana community members from their ancestral lands and prevented them
from moving freely within the State or choosing their place of residence.
Thirdly, the Inter-American Court held that the State’s failure to ensure an
effective investigation also entailed a violation of the right of the community
to use and enjoy their traditional lands, and, as such, deprived them of their
right to property provided under Article 21 of the American Convention.154
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As part of the reparations, the Inter-American Court compensated the
victims monetarily. Moreover, the Inter-American Court ordered Suriname,
inter alia, to investigate the events complained of, prosecute and punish those
responsible, and locate and identify the deceased’s remains. The State also had
to adopt all necessary measures to ensure the delimitation, demarcation and
collective titling of the ancestral lands of the community and refrain from
actions that would affect the existence, value, use or enjoyment of that prop-
erty until the rights of the community are secured. Finally, the Inter-American
Court ordered the State to establish a developmental fund of US$1,200,000 to
invest in health, housing and educational programs for the Moiwana commu-
nity members.

In Saramaka People, the Inter-American Court further developed and
solidified the ancestral property rights of tribal communities. In this case,
Suriname issued various logging and mining concessions between the years of
1997 and 2004 within the territory of the Saramaka tribal community. The
Inter-American Court found that while the American Convention, specifically
the right to property in Article 21, did not entirely debar the State from grant-
ing these concessions, the State did not consult the Saramaka people prior to
these operations.

The specific allegations against the State in this case included non-
compliance with Article 2 (duty of State to adopt necessary measures to
protect American Convention rights) and violations of Articles 3 (right to
juridical personality), 21 (right to property) and 25 (right to judicial protec-
tion) of the American Convention. The first issue was whether the Saramaka
people constituted a ‘tribal community’, entitled to special measures that
ensure the full exercise of its rights based on Article 1(1) of the American
Convention. The Inter-American Court held that, although the Saramaka
people were not indigenous to Suriname,155 they nevertheless constituted a
tribal community entitled to protection under the American Convention,
because of their dependence on the land and their ‘profound’ spiritual connec-
tion to their ancestral territory.

The next pressing issue was whether Article 21 of the American Convention
recognised the rights of the Saramaka people to use and enjoy communal prop-
erty. In this regard, the Inter-American Court found that Article 21, as inter-
preted in the light of Suriname’s other international human rights obligations,
including common Article 1 (the right to self-determination) of the
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International Covenant on Civil and Political Rights and the International
Convenant on Economic, Social and Cultural Rights,156 ensured the right of
the Saramaka people to use and enjoy communal property. The Inter-
American Court also found that, because Suriname allowed only individuals
to claim a right to property under the law, it violated Article 3 of the American
Convention, which protects the right to juridical personality defined ‘as the
right to be legally recognised as a subject of rights and obligations’.157

Perhaps the most compelling aspect of this decision, however, was the
Inter-American Court’s determination of ownership of the natural resources
found within the Saramaka territory. The Inter-American Court held that
members of tribal and indigenous communities had ownership of the natural
resources traditionally used within their territory, because those resources
were central to the survival of these groups. Notwithstanding, the Inter-
American Court noted that property rights granted under Article 21 were not
absolute and that the State, under certain circumstances, could restrict those
rights, including issuing concessions for the exploration and extraction of
natural resources within Saramaka territory.

To assess the scope of permissible restrictions of the right to property, the
Inter-American Court articulated three safety measures that the State had to
utilise when granting a concession for the exploration and extraction of a
natural resource in Saramaka’s territory. First, the State had to consult the
Saramaka people and ensure effective participation in regard to any develop-
ment, exploration, or extraction plan. However, in cases of major develop-
ments or investment plans that could profoundly impact the Saramaka
people’s property rights and affect their traditional territory, the State also had
to obtain the free, prior and informed consent of the Saramakas in accordance
with their traditions and customs. Secondly, the State had to guarantee that the
Saramaka people would receive a benefit from any activity that took place
within their property. Thirdly, the State could not issue any concession unless
it had consulted with an independent entity to assess the social and environ-
mental impact of the requested project.

In applying these safety measures to the concessions already granted by
Suriname in the Saramaka territory, especially the logging and mining conces-
sions, the Inter-American Court found that the State failed to comply with
these safeguards, which violated Articles 21 and 1(1) of the American
Convention.
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As part of the reparations, the Inter-American Court ordered the State to
demarcate the Saramaka territory and grant a collective property title to the
Saramaka people. Additionally, the State had to amend any legislation
encroaching upon the Saramaka people’s right to juridical recognition, access
to legal remedies, and the use and enjoyment of their property. The State also
had to ensure the right of the Saramaka people to consultation, and, if neces-
sary, set up a process through which they could grant or withhold consent in
regard to large-scale projects that might affect their territory. Moreover, the
State had to ensure that the environmental and social assessments were
conducted by independent and competent agencies.

4 Conclusion
The States of the Americas currently have a more constructive relationship
with the Commission and the Inter-American Court, which includes a better
understanding of the complementary role that such organs play within their
national institutions. This atmosphere allows for better dialogue and coordi-
nated action between civil society, States, the Commission and the Inter-
American Court in the common goal of safeguarding human rights. Several
States have recently adopted national legislation and practices that broadened
effective implementation of standards and decisions.

However, the increasing growth and impact of the Inter-American system
has simultaneously adversely affected it. For example, OAS Members are
hesitant to allocate essential additional funds for the Commission and the
Inter-American Court. Moreover, some States remain suspicious of these
organs and have, on occasion, attempted to undermine the system’s effective-
ness through covered proposals. Noteworthy is the vital role that civil society
exercises in defending the autonomy and integrity of both organs – which, to
a certain extent, are the main guarantors of the effectiveness of the system.

Lastly, a pending issue that remains to be addressed is the lack of universal
ratification by all of the OAS State members of the core treaties of the Inter-
American system, in particular the American Convention on Human Rights.
Although, as previously discussed, the Commission monitors human rights
compliance in the US, Canada and a number of Caribbean States under the
American Declaration on the Rights and Duties of Man, the effectiveness of
that supervision would strengthen if those States became parties to the
IACHR. Furthermore, the case law developed by the Inter-American Court
demonstrates that access to this tribunal would also benefit the protection of
human rights in many of the English-speaking States that have not yet
accepted its contentious jurisdiction.
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15. African human rights law in theory and
practice
Magnus Killander

1 Introduction
Human rights law is developed through the findings of national and interna-
tional institutions and courts. National courts, human rights commissions,
regional and global treaty bodies and courts make reference to each other in
reports and judgments in the continuous development of the law of human
rights. The African perspective, as developed by African courts, national
human rights institutions, the African Commission on Human and Peoples’
Rights (‘African Commission’) and so forth, is often forgotten in this
exchange of ideas.1

It is sometimes argued that human rights have been imposed on the rest of
the world by Western countries. To rebut this argument, the first part of this
chapter considers the history of human rights discourse in Africa and its role
in the struggle against colonialism. Since independence many regional human
rights instruments have been adopted, often as a response to developments in
the global arena. The second part of the chapter examines this regionalization
of universal human rights norms and also takes note of unique features of the
African normative human rights framework and areas where Africa has taken
the lead in developing an international framework. The section explores to
what extent the African Union (‘AU’) and its predecessor the Organization of
African Unity (‘OAU’) have responded to African challenges in devising the
African regional human rights system and how the often vague provisions of
the main regional human rights treaty, the African Charter on Human and
Peoples’ Rights (‘ACHPR’ or ‘the Charter’),2 have been interpreted by the
major regional human rights body, the African Commission.

1 Rachel Murray, ‘International Human Rights: Neglect of Perspectives from
African Institutions’ (2006) 55 International and Comparative Law Quarterly 193.
African case law can be found in the African Human Rights Law Reports (‘AHRLR’)
published by Pretoria University Law Press and International Law in Domestic Courts
(‘ILDC’), an online service provided by Oxford University Press. For more informa-
tion see http://www.chr.up.ac.za at 29 January 2009.

2 African Charter on Human and Peoples’ Rights, opened for signature 27 June
1981, 21 ILM 58 (entered into force 21 October 1986). This and other African human
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The final part of this chapter considers challenges and innovations in
regional monitoring of compliance with international human rights norms.
The proliferation of various monitoring bodies is considered in the context of
the lack of adequate response to human rights at the national level in African
countries and the lack of political commitment at the regional level. Note is
also taken of the fledgling developments at the sub-regional level.

Research on the AU and other African organizations is made difficult by
the lack of easily available information. Most of the websites of these organi-
zations and their organs have gradually improved but they lack a publicly
available document handling system like the Official Document System
(‘ODS’) of the UN.3

2 Historical background
Human rights discourse played an important role in the struggle against colo-
nialism.4 The first Pan-African Congress, held on the fringes of the Versailles
Peace Conference in 1919, called for the abolition of slavery, forced labour
and corporal punishment and stated that it should ‘be the right of every native
child to learn to read and write his own language, and the language of the
trustee nation at public expense’.5 Calls for human rights were made again at
the third Pan-African Congress in Lisbon in 1923 and at the fourth Congress
in New York in 1927. Nnamdi Azikiwe, who was to become the first President
of Nigeria, wrote in 1937, commenting on independent Ethiopia, Haiti and
Liberia, that ‘there is a universal identity of interest, in that Government is
based on consent of the governed through constitutional provisions.’6 This,
admittedly overly positive picture, he contrasted with the colonies where ‘the
black man and woman . . . are protégés, not citizens’.7
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rights instruments have been reprinted in Christof Heyns and Magnus Killander,
Compendium of Key Human Rights Documents of the African Union (Pretoria
University Law Press, Pretoria, 3rd ed, 2007).

3 See, for example, http://www.africa-union.org at 29 January 2009 and
http://www.achpr.org at 29 January 2009.

4 Fatsah Ouguergouz, The African Charter on Human and Peoples’ Rights: A
Comprehensive Agenda for Human Rights (Martinus Nijhoff, The Hague, 2003) 6;
Chidi Anselm Odinkalu, ‘Back to the Future: The Imperative of Prioritizing for the
Protection of Human Rights in Africa’ (2003) 47 Journal of African Law 1, 25; Paul
Gordon Lauren, The Evolution of International Human Rights: Visions Seen
(University of Pennsylvania Press, Philadelphia, 1998) 78.

5 W E Burghardt Du Bois, ‘The Pan-African movement’ in G Padmore (ed)
Colonial and Coloured Unity – A Programme of Action (1963) Etext,
http://www.etext.org/Politics/MIM/countries/panafrican/pac1963.pdf at 29 January
2009, 16.

6 Nnamdi Azikiwe, Renascent Africa (Frank Cass & Co Ltd, London, 1968) 170.
7 Ibid 171. Azikiwe also discusses the rights of labourers: ibid 265.



By the time of the Fifth Pan-African Congress in Manchester in October
1945, the focus was on political and economic self-determination of the
peoples of Africa, but the Congress also reiterated calls for such individual
rights as freedom of association, assembly and expression.8 In calling for the
implementation of the Atlantic Charter everywhere, it was not only calling for
self-determination but also requesting ‘that all the men in all lands may live
out their lives in freedom from fear and want’.9 In December 1958 the All
African People’s Conference was held in Ghana. The resolutions of the
conference made many references to human rights and requested that ‘inde-
pendent African States ensure that fundamental human rights and universal
adult franchise are fully extended to everyone within their states, as an exam-
ple to imperial nations who abuse and ignore the extension of those rights to
Africans’.10

With more and more African states gaining independence, there was less
focus on human rights except as a tool in the fight against colonialism and
white minority rule in southern Africa. In 1963 the OAU was created. A few
token references to human rights were included, but it is clear that the human
rights language that had been used in opposition was no longer of value. To
the extent that any attention was given to human rights by African leaders their
priority was on socio-economic rights. In the words of the Tanzanian president
Julius Nyerere:11

What freedom has our subsistence farmer? He scratches a bare living from the soil
provided the rains do not fail; his children work at his side without schooling,
medical care, or even good feeding. Certainly he has freedom to vote and to speak
as he wishes. But these freedoms are much less real to him than his freedom to be
exploited. Only as his poverty is reduced will his existing political freedom become
properly meaningful and his right to human dignity become a fact of human dignity.

A new international economic order failed to materialize and the lot of the
African farmer did not improve. Authoritarian states became the norm and the
bill of rights enshrined in many African constitutions remained paper tigers.
The OAU early on took an interest in some human rights issues such as
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8 For a collection of the resolutions adopted see Padmore, above n 5.
9 Atlantic Charter, signed on 14 August 1941. See, for example, the resolution

on East Africa which also calls for the principles of the Four Freedoms to be put into
practice at once: Padmore, above n 5, 57.

10 Conference Resolutions on Imperialism and Colonialism [8], reprinted (with
all the resolutions of the conference) in [1959] Current History 41, 44.

11 Julius Nyerere cited in Issa G Shivji, The Concept of Human Rights in Africa
(CODESRIA, London, 1989) 26.



refugees,12 but the main principle established was the ‘non-interference in the
internal affairs of states’.13 It is clear that the OAU did not contest the univer-
sality of human rights; after all the member states reaffirmed their adherence
to the Universal Declaration on Human Rights (‘UDHR’)14 in the preamble of
the OAU Charter. However, the ‘focus [of the OAU] was on protection of the
state, not the individual’.15

3 Regionalizing the universal
The ACHPR was adopted in 1981. The history of the Charter has been traced
elsewhere.16 Ouguergouz notes a ‘remarkable resemblance’ between the
Charter and the Universal Declaration on Human Rights (‘UDHR’).17

However, it is clear that the drafters of the Charter have been inspired by a
number of international treaties including the ICCPR18 and ICESCR19, the
American Declaration of the Rights and Duties of Man,20 the American
Convention on Human Rights21 and the European Convention on Human
Rights.22

In addition to the ACHPR, the OAU and thereafter the AU have adopted
many other treaties dealing with human rights. Many of these are regional
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12 Bahame Tom Mukirya Nyanduga, ‘Refugee Protection under the 1969 OAU
Convention Governing Specific Aspects of Refugee Problems in Africa’ (2004) 47
German Yearbook of International Law 85. On early OAU initiatives with regard to
human rights see Rachel Murray, Human Rights in Africa – From the OAU to the
African Union (Cambridge University Press, Cambridge, 2004).

13 Charter of the Organization of African Unity, opened for signature 25 May
1963, 47 UNTS 45 (entered into force 13 September 1963) Article 3(2) (‘OAU
Charter’).

14 GA Res 217A (III), UN Doc A/810, 71 (1948).
15 Murray, above n 12, 7.
16 Ouguergouz, above n 4, 19–48. See also the drafts and other documentation

reprinted in Christof Heyns (ed) Human Rights Law in Africa 1999 (Kluwer Law
International, The Hague, 2002) 65–105.

17 Ouguergouz, above n 4, 56, 60.
18 International Covenant on Civil and Political Rights, opened for signature 16

December 1966, 999 UNTS 171 (entered into force 23 March 1976) (‘ICCPR’).
19 International Covenant on Economic Social and Cultural Rights, opened for

signature 19 December 1966, 999 UNTS 3 (entered into force 3 January 1976)
(‘ICESCR’).

20 American Declaration of Rights and Duties of Man (1948), OAS Doc
OEA/Ser.L.V/II.82 Doc 6 Rev 1 at 17 (1992).

21 American Convention on Human Rights, opened for signature 22 November
1969, 1144 UNTS 123 (entered into force 18 July 1978).

22 Convention for the Protection of Human Rights and Fundamental Freedoms,
opened for signature 4 November 1950, 213 UNTS 262 (entered into force
3 September 1953) (‘ECHR’).



responses to treaties adopted at the UN.23 Some treaties such as the recently
adopted African Youth Charter24 and the African Charter on Democracy,
Elections and Governance25 have no equivalent at the global level.

This section explores how the ACHPR and other regional treaties reflect
both the universal and the regional.26 ‘Africanness’ in these treaties could,
according to Viljoen, be measured according to, on the one hand, the degree
to which the regional instruments address ‘the most pressing and specific
human rights violations in Africa’ and, on the other hand, the degree to which
they reflect African tradition.27 In the following the provisions of the Charter
and associated treaties will be analysed with regard to both their ‘Africanness’
and their contribution to the development of human rights law.

The African Commission has interpreted the provision in Article 1 ACHPR
that states ‘shall undertake . . . measures to give effect’ to the provisions of the
Charter to mean that ‘if a state neglects to ensure the rights in the African
Charter, this can constitute a violation, even if the state or its agents are not the
immediate cause of the violation.’28 Applying this principle in one of its most
well-known cases, dealing with the rights of the Ogoni people in the Niger
delta, the Commission held that ‘the Nigerian government has given the green
light to private actors, and the oil companies in particular, to devastatingly
affect the well-being of the Ogonis’.29

Provisional measures are only provided for in the Rules of Procedure of the
Commission and not in the Charter itself. In the Saro-Wiwa case the
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23 Frans Viljoen, International Human Rights Law in Africa (Oxford University
Press, Oxford, 2007) 302. For example, the African Charter on the Rights and Welfare
of the Child, OAU Doc CAB/LEG/24.9/49 (1990) (‘African Children’s Charter’) was
adopted a year after the Convention on the Rights of the Child, opened for signature 20
November 1989, 1577 UNTS 3 (entered into force 2 September 1990) (‘CRC’). Other
African treaties were adopted long after the universal instruments. The Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa,
(adopted 11 July 2003, entered into force 25 November 2005) (‘Protocol on the Rights
of Women’), can be seen as a regional response to the Convention on Elimination of all
forms of Discrimination Against Women, opened for signature 18 December 1979,
1249 UNTS 13 (entered into force 3 September 1981).

24 Adopted on 2 July 2006, available online at http://www.africa-
union.org/root/au/Documents/Treaties/Text/African_Youth_Charter.pdf at 1 February
2009.

25 AU Doc Assembly/AU/Dec. 147 (VIII) (30 January 2007). Reprinted in
Heyns and Killander, above n 2, 108–19.

26 For a detailed examination of the ACHPR, see Ouguergouz, above n 4.
27 Viljoen, above n 23, 304.
28 Commission Nationale des Droits de l’Homme et des Libertés v Chad (2000)

AHRLR 66 (ACHPR 1995) [20].
29 Social and Economic Rights Action Centre (SERAC) and Another v Nigeria

(2001) AHRLR 60 (ACHPR 2001) [58] (‘Ogoniland’).



Commission held that the refusal of the Nigerian government to comply with
provisional measures requesting a stay of execution constituted a violation of
Article 1 ACHPR.30

The prohibition of discrimination in Article 2 ACHPR differs from those in
the UDHR and the ICCPR and ICESCR in that it includes ‘ethnic group’, and
refers to ‘fortune’ rather than ‘property’ as an explicit prohibited ground of
discrimination. Its wording indicates that it is only applicable to discrimina-
tion with regard to rights protected in the Charter and is thus similar to Article
14 ECHR.31 However, it should be noted that because of the wide range of
rights covered by ACHPR the distinction is of little practical use and the
Commission has not interpreted Article 2 restrictively in its jurisprudence.

As with other regional and global instruments, there is an open-ended
prohibition of discrimination on the grounds of ‘other status’. The question
whether ‘other status’ includes sexual orientation was raised in a case which
was considered by the Commission in 1994, but not decided as the complaint
was withdrawn.32 The rapporteur on the case however is reported to have
stated: ‘[b]ecause of the deleterious nature of homosexuality, the Commission
seizes the opportunity to make a pronouncement on it . . . Homosexuality
offends the African sense of dignity and morality and is inconsistent with posi-
tive African values’.33 This approach of limiting equality rights on the basis of
African values has rightly been criticized.34 More recent discussions of
discrimination on the basis of sexual orientation at the Commission indicate
increased tolerance in that respect.35

Article 4 ACHPR protects not only the right to life but also the integrity of
the ‘inviolable’ human being. This right can be seen to clash with certain tradi-
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30 International Pen and Others (on behalf of Saro-Wiwa) v Nigeria (2000)
AHRLR 212 (ACHPR 1998) [122]. Cf the decisions of the UN Human Rights
Committee in Piandiong and Others v the Philippines, UN Doc
CCPR/C/70/D/869/1999 (19 October 2000) [5.2] and the International Court of Justice
in LaGrand (Germany v United States of America) [2001] ICJ 466.

31 In contrast, Article 26 of the ICCPR prohibits discrimination with regard to
any right, rather than only the rights enumerated in the ICCPR.

32 Courson v Zimbabwe (2000) AHRLR 335 (ACHPR 1995).
33 16th Ordinary Session 1994 quoted in Evelyn A Ankumah, The African

Commission on Human and Peoples’ Rights – Practice and Procedures (Martinus
Nijhoff Publishers, The Hague, 1996) 174.

34 Ibid 174–5.
35 See, for example, the examination of the state report of Cameroon in May

2006, discussed in Rachel Murray and Frans Viljoen, ‘Towards Non-discrimination on
the Basis of Sexual Orientation: The Normative Basis and Procedural Possibilities
Before the African Commission on Human and Peoples’ Rights and the African Union’
(2007) 29 Human Rights Quarterly 86, 103–4.



tional practices.36 That culture cannot interfere with this important right has
been further elaborated on in Article 5 of the Protocol on the Rights of Women
and in Article 21 of the African Children’s Charter. It is thus clear that African
human rights law take precedence over harmful traditions, recognizing that
cultural practices are not static. It is noteworthy that African human rights law,
for example the Protocol on the Rights of Women, often goes further in its
protection against harmful practices than equivalent instruments in other
regions and at the global level. Article 5 of the Protocol, with the heading
‘Elimination of harmful practices’, for example, provides that states should
adopt criminal legislation banning all forms of female genital mutilation.

As opposed to other human rights treaties, notably the ICCPR, the Charter
does not explicitly allow for the death penalty. In Bosch the Commission
referred to one of its resolutions in urging all states ‘to take all measures to
refrain from exercising the death penalty’.37 However, support for the death
penalty remains strong in many African states, though there is a slow trend
towards abolition.38

Article 5 ACHPR sets out a number of rights treated separately in other
international human rights instruments: the right to dignity, recognition of
legal status, prohibition of exploitation and degradation, in particular slavery,
and the prohibition of torture, cruel, inhuman or degrading punishment and
treatment. The right to dignity offers an opportunity for protecting rights not
explicitly recognized in the Charter.39 For example, the right to privacy is not
explicitly recognized in the Charter, but could perhaps be recognized as within
the right to dignity.

Exploitation takes many forms in Africa and includes forced labour. In a
continent plagued by poverty, it is however often difficult to distinguish
between poor conditions of work and forced labour.40 Article 29(2) ACHPR
provides that everyone should ‘serve his national community by placing his
physical and intellectual abilities at its service’. This could be seen as
endorsing forced labour, but this provision should be interpreted in light of
the exceptions for ‘normal civil obligations’ recognized in the ICCPR and
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36 Ouguergouz, above n 4, 102–8.
37 Interights and Others (on behalf of Bosch) v Botswana (2003) AHRLR 55

(ACHPR 2003) [52].
38 Lilian Chenwi, Towards the Abolition of the Death Penalty in Africa – A

Human Rights Perspective (Pretoria University Law Press, Pretoria, 2007).
39 Cf the interpretation of Article 10 of the South African Constitution by the

Constitutional Court of South Africa in Dawood v Minister of Home Affairs 2000 (3)
SA 936 (CC).

40 ILO, A Global Alliance against Forced Labour (2005) ILO, http://www.
diversite.be/diversiteit/files/File/MH_TEH/documentatie/DECLARATIONWEB.pdf
at 29 January 2009, 42.



the ILO forced labour conventions.41 Mauritania was the last country in the
world to formally abolish slavery in 1980. However, a number of cases before
the Commission have related to discrimination which has its origin in slavery.42

The prohibition of arbitrary arrest and detention in Article 6 ACHPR corre-
sponds to Article 9(1) ICCPR. However, the Charter does not explicitly recog-
nize the procedural safeguards recognized in Article 9(2) to 9(5) ICCPR, such
as the right to be promptly informed about the reason for arrest, the right to be
brought promptly before a judge, the right to habeas corpus and the right to
compensation for unlawful detention. These rights have however been recog-
nized in the Commission’s case law and in the Principles and Guidelines on
the Right to Fair Trial and Legal Assistance in Africa adopted by the
Commission in 2003.43 The Charter also does not include any equivalent to
Article 10 ICCPR dealing with conditions of detention. The Commission has
instead found violations of Article 5 ACHPR when dealing with inadequate
conditions of detention.44

In addition to the fair trial rights set out in Article 7 ACHPR, Article 26
ACHPR provides for the independence of the judiciary. Article 7 ACHPR
provides for access to courts – ‘the right to have his cause heard’ – and safe-
guards with regard to criminal trials. These provisions are less elaborate than
in the ICCPR but have been extended by the Commission in its resolutions and
case law.45

The Commission has found violations of the right to freedom of conscience
in Article 8 ACHPR in a complaint against Zaire on harassment of Jehovah’s
Witnesses,46 and in a complaint against Sudan on persecution of Christians.47

In a case against South Africa, the Commission found that the prohibition of
the use of cannabis for sacramental use by Rastafarians was justified by the
limitation clause in Article 27(2) ACHPR.48

The Commission has developed the content of Article 9 in its Declaration
of Principles on Freedom of Expression in Africa. The right to ‘receive
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information’ in Article 9(1) ACHPR is interpreted in the Declaration to
include a right to ‘access information held by public bodies’ and information
‘held by private bodies which is necessary for the exercise or protection of
any right’.49 A number of countries in Africa have followed the international
trend and adopted freedom of information legislation.

Article 12(3) ACHPR uniquely among international human rights treaties
recognizes the right to ‘seek and obtain asylum’. This provision should be read
together with Article 2(3) of the 1969 Convention Governing the Specific Aspects
of Refugee Problems in Africa, which provides that a person may not be returned
to a country where his or her life, physical integrity or liberty might be threat-
ened.50 The African Refugee Convention can be seen as a response to the 1967
Protocol to the 1951 UN Refugee Convention,51 which expanded the scope of the
latter convention beyond the situation in post-war Europe. It is noteworthy that
the African Refugee Convention includes a wider definition of refugee than the
UN Convention but that the non-refoulement provision in Article 2(3) is limited
to threats to life, physical integrity or liberty. Even with this limitation the protec-
tion is wider than in Article 33 of the UN Convention, which only prohibits
refoulement when life or freedom is threatened on the basis of discrimination.52

The AU is in the process of developing a treaty on internally displaced
persons in recognition of the problems faced by people who are forced to leave
their homes but do not cross a border.53

The provision in Article 12(4) ACHPR that expulsion decisions must be
‘taken in accordance with the law’ must be interpreted in the light of the safe-
guards in Article 13 ICCPR and the provisions in the refugee conventions. The
prohibition on mass expulsion in Article 12(5) ACHPR has been addressed by
the Commission on numerous occasions indicating that many states do not live
up to their undertaking of ‘African solidarity’.54
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49 Declaration of Principles on Freedom of Expression in Africa (2002) African
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_freedom_exp_en.html at 29 January 2009.

50 OAU Convention Governing the Specific Aspects of Refugee Problems in
Africa, adopted on 10 September 1969, OAU Doc CAB/LEG/24.3 (entered into force
on 20 June 1974), reprinted in Heyns and Killander, above n 2, 279–83.

51 Convention relating to the Status of Refugees, opened for signature 28 July
1951, 189 UNTS 150 (entered into force 22 April 1954).

52 The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, opened for signature 10 December 1984, 1465 UNTS 85
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53 Permanent Delegation of the African Union in Geneva, ‘HE Mme Julia Dolly
Joiner, Commissioner for Political Affairs addresses the 58th session Executive
Committee of the UNHCR, Geneva’ (Press Release, 2 October 2007).
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The right to political participation in Article 13 has been considered by the
Commission in a few cases. The AU has also been active in standard-setting
for democratic governance. The African Charter on Democracy, Elections and
Governance, adopted by the AU Assembly in January 2007,55 was preceded
by a number of declarations which will continue to play an important role.
These include the Declaration on Unconstitutional Change of Government
adopted by the OAU Assembly in July 2000 and the Declaration on the
Principles Governing Democratic Elections in Africa adopted by the
Assembly in July 2002.

The question is how sincerely democracy has been endorsed. Military
coups are no longer a common occurrence on the continent and sanctions, such
as suspension of participation in AU organs, are imposed by the African Union
for unconstitutional changes of government in accordance with the
Declaration on Unconstitutional Change of Government. However, crises
such as in Zimbabwe make it clear that these declarations are only applied
selectively by African leaders in their response to violations by their peers.56

It should be noted that some current African leaders came to power through
military means.57 In most of their countries elections have been held to legit-
imize their rule, though the freeness and fairness of these elections is often
questionable. One way of measuring democracy is to see whether a state is
viewed as a democracy by its peers: 22 African countries were invited by the
Convening Group to the Fourth Ministerial Meeting of the Community of
Democracies in Bamako, Mali, in November 2007.58 None of the 11 African
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Resolution on Zimbabwe, AU Doc Assembly/AU/Res.1 (XI) (1 July 2008).
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Compaoré of Burkina Faso (1987), Omar al Bashir of Sudan (1989); Idriss Deby of
Chad (1990); Meles Zenawi of Ethiopia (1991); Yahya Jammeh of The Gambia (1994);
Denis Sassou Nguesso (1997); and Francois Bozize of Central African Republic
(2003). In 2008 military coups took place in Mauritania and Guinea, to which the AU
responded in accordance with the Declaration on Unconstitutional Change of
Government.

58 They were: Benin, Botswana, Cape Verde, Ghana, Kenya, Lesotho, Liberia,



countries which have a leader who has been in power for over 20 years were
invited.59

Article 14 ACHPR protects the right to property.60 In Huri-Laws v Nigeria
the Commission found that since no ‘public need or community interest to
justify search and seizure’ of the property of an NGO had been shown, Article
14 ACHPR had been violated.61 In another case against Nigeria the
Commission held that:62

The right to property necessarily includes a right to have access to one’s property
and the right not to have one’s property invaded or encroached upon. The decrees
which permitted the Newspapers premises to be sealed up and for publications to be
seized cannot be said to be ‘appropriate’ or in the interest of the public or the
community in general. The Commission finds a violation of [Article 14 ACHPR].

Considering that the Preamble of the Charter states that ‘civil and polit-
ical rights cannot be dissociated from economic, social and cultural rights
in their conception as well as universality’, it is noteworthy that only three
socio-economic rights are explicitly recognized in the Charter: work, health
and education. There is no reference in the Charter to the progressive real-
ization of these rights, which pervades the obligations in the ICESCR, but
the Commission has held that progressive implementation is implicit.63 The
Commission has interpreted the rights recognized in the Charter widely to
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Faso (1987).
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include also, for example, the right to food and the right to housing.64 More
detailed socio-economic rights are recognized in the African Children’s
Charter, the Protocol on Women and the Youth Charter. Cultural rights are
further elaborated in the African Cultural Charter, which was adopted in
1976.65

The AU Assembly has also adopted a number of declarations with regard
to socio-economic rights such as the Maputo Declaration on Malaria,
HIV/AIDS, Tuberculosis, and Other Related Infectious Diseases, the
Declaration on Agriculture and Food Security in Africa and the Declaration
and Plan of Action for Promotion of Employment and Poverty Alleviation.66

Article 18(1) and (2) ACHPR provides:

1. The family shall be the natural unit and basis of society. It shall be protected by
the state which shall take care of its physical and moral health.

2. The state shall have the duty to assist the family which is the custodian of
morals and traditional values recognized by the community.

These vague provisions can be interpreted as providing for a right to social
security when the extended family fails to fulfil this function. It could also be
argued that it would act as a safeguard for traditional values, but the
Commission’s case law gives no indication that such traditional values prevail
if they should conflict with rights recognized in the Charter.

Article 18(3) ACHPR is unique in that it provides that the state ‘shall
ensure the protection of the rights of the woman and the child as stipulated in
international declarations and conventions’. It thus incorporates the substan-
tive provisions of other international instruments such as CEDAW, which
were adopted prior to the adoption of the ACHPR.67 The rights of women and
children are further developed in the African Charter on the Rights and
Welfare of the Child and the Protocol on the Rights of Women in Africa.

The African Children’s Charter was adopted in 1990, shortly after the
CRC. It can be seen as a response to perceived marginalization of Africa in the
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January 2009.
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negotiations on the CRC.68 In some instances the African Children’s Charter
gives wider protection than the CRC, for example with regard to child
soldiers, child marriages and internally displaced children.69

The Protocol on the Rights of Women in Africa was adopted in July 2003
as an additional protocol to the ACHPR. States that have ratified the Protocol
shall report on their implementation of the Protocol in their state reports
submitted to the Commission under the Charter. According to Viljoen, ‘the
Protocol speaks in a clearer voice about issues of particular concern to African
women, locates CEDAW in African reality, and returns some casualties of
quests for global consensus into its fold’.70 An important aspect of the
Protocol is its inclusion of violations in the private sphere, for example domes-
tic violence (Article 4). The Protocol is complemented by the Solemn
Declaration on Gender Equality in Africa adopted by the AU Assembly in
July 2004.71

Note should also be taken of the African Youth Charter. This treaty was
adopted by the AU Assembly in July 2006 and sets out rights of young people
between the ages of 15 and 35 years.72 The focus is on participation in deci-
sion making, education and skills development, employment and health. The
African Youth Charter and the Protocol on the Rights of Women are unique
among international treaties in addressing the HIV/AIDS pandemic.73

The ‘right to special measures of protection’ for the aged and the disabled
in article 18(4) has received less attention. There is no African equivalent to
the recently adopted UN Convention on the Rights of Persons with
Disabilities,74 though rights of the disabled are included in the Women’s
Protocol,75 the Children’s Charter76 and the Youth Charter.77 At its session in
May 2007 the Commission adopted a Resolution on the rights of older persons
in Africa and in November 2007 it appointed one of the Commissioners as
Focal Point on the Rights of Elderly Persons in Africa.78
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One of the ostensibly unique features of the Charter is the recognition of
peoples’ rights.79 The Charter sets out the right of all peoples to equality
(Article 19 ACHPR), self-determination (Article 20 ACHPR), free disposal of
wealth and natural resources (Article 21 ACHPR), economic, social and
cultural development (Article 22 ACHPR), peace and security (Article 23
ACHPR) and ‘a general satisfactory environment favourable to their develop-
ment’ (Article 24 ACHPR).

The rights recognized in Articles 19 to 22 ACHPR are all aspects of the right
to self-determination recognized also in common Article 1 of the ICCPR and
the ICESCR.80 As noted in the historical background above, the right to self-
determination ‘represents one of the most important roots of modern interna-
tional human rights protection’.81 Nevertheless, the inclusion of this right in
common Article 1 of the ICCPR and the ICESCR was opposed by Western
states and only included at the insistence of developing countries.82 The differ-
ence between the right in the covenants and in the ACHPR is that it is more
elaborate in the ACHPR than in the covenants, while, as seen above, the oppo-
site is true with regard to most of the individual rights set out in the Charter.

Ouguergouz argues that the term ‘peoples’ in the ACHPR can be inter-
preted in four different ways: all of the nationals of the state, all of the inhab-
itants of the state, populations under colonial or racial domination, or ethnic
groups.83 In the context of the two covenants, Nowak interprets peoples as
referring to ‘peoples living under colonial rule or comparable alien subjuga-
tion’ and peoples of ‘independent multinational States . . . not protected as
minorities’.84 As the Charter does not include any specific minority protec-
tion corresponding to Article 27 ICCPR it is clear that peoples’ rights must
also be seen to protect the rights of minorities. However, when the
Commission made use of the UN Declaration of the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities85 it was
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in the context of the non-discrimination clause in Article 2 ACHPR rather
than the rights of peoples to equality in Article 19 ACHPR.86

The UN Human Rights Committee has held that individual communica-
tions under the Optional Protocol cannot deal with Article 1 ICCPR.87 The
ACHPR does not have such a limitation and complaints of violations of
Articles 19 to 24 ACHPR have been considered in a few cases.

The Commission has linked the right to political self-determination to the
right to political participation in Article 13 ACHPR.88 A violation of the right
to self-determination was also found in the context of military occupation in
DRC v Burundi, Rwanda and Uganda.89 In a case where a liberation move-
ment from the Katanga province of the then Zaire argued that Katanga had a
right to secede from Zaire, the Commission held:

In the absence of concrete evidence of violations of human rights to the point that
the territorial integrity of Zaire could be called into question and in the absence of
evidence that the people of Katanga are denied the right to participate in govern-
ment as guaranteed by [Article 13(1) ACHPR] . . . Katanga is obliged to exercise a
variant of self-determination that is compatible with the sovereignty and territorial
integrity of Zaire.90

This finding is in line with a declaration adopted by the OAU Assembly in
1964 and now included in the AU Constitutive Act: ‘respect of borders exist-
ing on achievement of independence’.91 However, the Commission seemingly
recognized a right to secession under certain limited circumstances.

In DRC the Commission linked the freedom of disposal of wealth and
natural resources in Article 21 ACHPR to economic, social and cultural devel-
opment as protected in Article 22 ACHPR:92

The deprivation of the right of the people of the Democratic Republic of Congo, in
this case, to freely dispose of their wealth and natural resources, has also occasioned
another violation – their right to their economic, social and cultural development
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88 See, for example, Jawara v The Gambia (2000) AHRLR 107 (ACHPR 2000).
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In the Ogoniland case the Commission held that:

[I]n all their dealings with the oil consortiums, the government did not involve the
Ogoni communities in the decisions that affected the development of Ogoniland.
The destructive and selfish role played by oil development in Ogoniland, along with
repressive tactics of the Nigerian government, and the lack of material benefits
accruing to the local population, may well be said to constitute a violation of
[Article 21 ACHPR].93

In a case against Mauritania the Commission found that ‘unprovoked attacks
on villages constitute a denial of the right to live in peace and security’ as
guaranteed in [Article 23 ACHPR]’.94 A violation of this article was also
found in the first inter-state complaint dealt with by the Commission: DRC v
Burundi, Rwanda and Uganda.95 Of relevance to the right to peace and secu-
rity are also the Convention for the Elimination of Mercenarism in Africa
adopted in 197796 and the Convention on the Prevention and Combating of
Terrorism of 199997 and its Protocol of 2004.

The Commission has only dealt with the environmental rights recognized
in Article 24 ACHPR in one case. In the Ogoniland case the Commission held
that the right to a satisfactory environment in Article 24 ACHPR

requires the state to take reasonable . . . measures to prevent pollution and ecologi-
cal degradation, to promote conservation, and to secure an ecologically sustainable
development and use of natural resources.98

Of relevance to the protection of the environment are also the African
Convention on the Conservation of Nature and Natural Resources99 and the
Bamako Convention on the Ban of Import into Africa and the Control of
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Transboundary Movement and Management of Hazardous Waste within
Africa.100

The emphasis that the Charter puts on duties is sometimes seen as a distinc-
tive African feature of the Charter. However, duties are also set out in the
UDHR and the American Declaration and American Convention.101 Indeed
the interests of society at large play an important role in determining the limi-
tations of rights everywhere.102 Many provisions of the Charter contain ‘claw
back clauses’, for example Article 9(2) ACHPR, which reads ‘[e]very indi-
vidual shall have the right to express and disseminate his opinions within the
law’. These could be interpreted as permitting the removal of the protection of
the Charter by national law. Fortunately the Commission has instead applied
Article 27(2) ACHPR as a general limitation clause when the need has arisen
to balance one right against another or balance a right against a legitimate soci-
etal interest.103 In determining what limitations to allow, it must be kept in
mind that limitations of rights ‘must be strictly proportionate with and
absolutely necessary for the advantages which are to be obtained . . . a limita-
tion may never have as a consequence that the right itself becomes illusory’.104

4 Monitoring implementation: African challenges and innovations
Monitoring of human rights implementation is carried out in varying degrees
within the states themselves, by sub-regional bodies to which the states
belong, and by the various organs and institutions established under the AU.
The UN and its various agencies also play an important role.105

The African regional human rights system is the youngest of the regional
human rights systems. It was for many years limited to the African
Commission on Human and Peoples’ Rights. The 11-member Commission
was designed as ‘a tool of African governments’,106 but has gradually asserted
its independence. The composition of the Commission today is in clear
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contrast to the early days of the Commission when it was dominated by civil
servants and ambassadors. It is also noteworthy that at the time of writing, in
January 2009, 7 of the 11 Commissioners are women, including the chair and
vice-chair.107 The Commission meets twice a year in two-week sessions at
which civil society organizations can participate and make statements. The
Commission can hold its meetings anywhere in Africa, but they are often held
in Banjul, The Gambia, where the Secretariat of the Commission is based. At
the conclusion of a session the Commission adopts an Activity Report which
is submitted to the next AU Summit.

State reporting to the African Commission has had limited success. Some
of the limitations are similar to those of state reporting under the UN human
rights treaties;108 others have been specific to the African system, such as a
lack of availability of the reports for civil society organizations to make mean-
ingful input for the process and the lack of dissemination of the concluding
observations adopted.

The Commission’s system of special rapporteurs and working groups is
modelled on the special procedures of the UN. However, as opposed to the UN
system, a special rapporteur in the African system is always also a member of
the Commission. The Commission currently has six special rapporteurs
charged with investigating the following issues: prisons and conditions of
detention; rights of women; freedom of expression; human rights defenders
and refugees; asylum seekers, migrants and internally displaced persons; and
older persons.

Thematic working groups, which include both members of the Commission
and external experts, deal with indigenous populations/communities,
economic, social and cultural rights, torture, and the death penalty. A working
group on specific issues related to the work of the African Commission, whose
mandate includes the revision of the Rules of Procedure of the Commission,
was established in 2005.

The response of the Commission to the UN Declaration on the Rights of
Indigenous Peoples109 gives an example of the innovative work of one of the
working groups. In 2003 the Commission adopted a report of the working
group which discussed the concept of indigenous peoples in the context of
Africa.110 In June 2006 the UN Human Rights Council adopted the UN
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Declaration on the Rights of Indigenous Peoples. However, before the
Declaration could be adopted by the General Assembly it was stalled in the
Third Committee by African countries. An explanation for this can be found
in a declaration adopted by the AU Assembly in January 2007 in which it
expressed concern about ‘the political, economic, social and constitutional
implications of the Declaration on the African Continent’ and affirmed that the
‘vast majority of the peoples of Africa are indigenous to the African
Continent.’111 As a response the African Commission presented an advisory
opinion on the UN Declaration prepared by the Working Group to the AU
Assembly in July 2007.112 The advisory opinion dealt with the issues which
the Assembly had identified as the most important with regard to the future
negotiations on the Declaration: the definition of indigenous peoples, self-
determination, ownership of land and resources, establishment of distinct
political and economic institutions, and national and territorial integrity. The
advisory opinion seems to have played a role in alleviating the fear of African
states with regard to the implications of the Declaration, as the General
Assembly finally adopted the Declaration on 13 September 2007 with no
African countries voting against.113

The judiciary is inaccessible to the majority of Africans and human rights
monitoring in African states can therefore not focus on a judicial approach.114

National human rights institutions (‘NHRI’) could play an important role.115

Lack of access to justice at the national level is one of the factors underlying
the very limited number of individual petitions which have been submitted to
the African Commission, despite the wide approach to standing adopted by the
Commission.116 By December 2008, more than 20 years after its inception, the
Commission had published 141 final decisions on individual communications.
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Of these decisions 63 communications were declared inadmissible, 11 were
closed after withdrawal and 4 after an amicable settlement was reached. The
Commission has taken 63 decisions on the merits and found a violation of one
or more articles of the ACHPR in 56 of these.117

Under Article 56 ACHPR, local remedies must be exhausted in respect of
a complaint in order for a case to be admissible, unless such remedies are
unduly prolonged. In a number of cases the complainants have argued that the
alleged lack of independence of the judiciary would mean that local remedies
need not be exhausted. However, the Commission has guarded against becom-
ing a tribunal of first instance which decides questions of fact rather than
law.118 Nevertheless, the admissibility decision in Purohit has potentially far-
reaching consequences, as the Commission decided to declare the complaint
admissible even though the disputed act could be challenged under Gambian
legislation, as the Commission found that the availability of such a challenge
would not provide ‘realistic remedies . . . in the absence of legal aid
services’.119

With regard to socio-economic rights, the exhaustion of local remedies
becomes problematic with regard to the many countries which only recognize
socio-economic rights in their national constitutions as non-justiciable direc-
tives of state policy.120 In such a situation a case can sometimes be brought on
the basis of national legislation rather than constitutional provisions.121

Arguably, to make these rights non-justiciable contravenes the ACHPR and
anyone who has had their case thrown out by national courts on this ground
could bring a complaint to the African Commission alleging a violation of the
Charter.

Lack of follow-up by the Commission and the AU political organs
contributes to the perceived futility of submitting a communication to the
Commission. A study on the implementation of the recommendations of the
Commission found that the lack of legal reasoning in many of the
Commission’s decisions and the long delay in delivering decisions did not
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impact on a state’s compliance with the decision.122 The only ‘significant link’
between the Commission’s work and increased compliance was effective follow-
up.123 To improve compliance with its decisions the Commission must fully
implement its Resolution on the Importance of the Implementation of the
Recommendations of the African Commission on Human and Peoples’ Rights by
States Parties.124 According to the resolution the Commission will include a
report on compliance with its recommendations in its Activity Reports submitted
to the AU Assembly. States are further requested to indicate the measures they
have taken to comply with the recommendations within 90 days of notification of
the decision of the Commission. Similar follow-up should be done with regard to
recommendations emanating from the state reporting process and reports of
special rapporteurs. In implementing the resolution the Commission could seek
inspiration from the experience of the Human Rights Committee in its follow-up
on concluding observations on state reports and on communications.125 In partic-
ular a Commissioner should be appointed as special rapporteur on follow-up.

The Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples’ Rights was
adopted in June 1998.126 The Protocol entered into force in January 2004, but
the 11 judges were only sworn in in July 2006. The Court has its headquarters
in Arusha, Tanzania. It adopted ‘interim’ Rules of Procedure in June 2008.
While the African Charter has been ratified by all 53 AU member states, the
Protocol has only been ratified by 24 states, of which only two have made a
declaration allowing for direct access for individuals to the Court.127 The
Commission will thus remain important in the individual complaints process
under the African Charter as it will have the role of taking cases to the Court.
The Court also has advisory jurisdiction at the request of a member state, an
AU organ ‘or any African organization recognized by the [AU]’.128
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An African Court of Justice and Human Rights will replace the current court
when the Protocol on the Statute of the African Court of Justice and Human
Rights,129 adopted in July 2008, enters into force.130 The new court will have a
general affairs section and a human rights section. The main reason to have one
African court instead of two as originally proposed is seemingly to save money.

Recently sub-regional courts have also handed down decisions with human
rights implications, opening up a parallel system to the African Commission
and the Court. In James Katabazi and 21 Others v Secretary General of the
East African Community and the Attorney General of Uganda,131 the East
African Court of Justice held ‘that the intervention by the armed security
agents of Uganda to prevent the execution of a lawful Court order violated the
principle of the rule of law’ and thus constituted a violation of the treaty estab-
lishing the East African Community. The Tribunal of the Southern African
Development Community (‘SADC’) delivered its first ruling in December
2007, a grant of provisional measures, followed by a judgment in November
2008. The case dealt with the land reform programme in Zimbabwe, which the
Tribunal held was discriminatory.132 The Community Court of Justice of the
Economic Community of West African States (‘ECOWAS’) has abolished the
requirement of exhaustion of local remedies, thus opening up a parallel juris-
diction to national courts.133 The most prominent human rights judgment to
date of the ECOWAS Court was handed down in October 2008 and dealt with
slavery in Niger.134

The promotion and protection of human rights is not only a concern of the
specialized human rights bodies, that is the African Commission, the Court
and the Committee established under the Children’s Charter. According to
the AU Constitutive Act one of the objectives of the Union is to ‘promote and
protect human and peoples’ rights in accordance with the [ACHPR] and
other relevant instruments’ (Article 3(h)). The Union shall function with
‘respect for democratic principles, human rights, the rule of law and good
governance’.
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One of the objectives of the Pan-African Parliament (‘PAP’) is to ‘promote
the principles of human rights and democracy in Africa’.135 PAP, which only
has consultative powers, has so far achieved little.136 The Economic, Social
and Cultural Council (‘ECOSOCC’) is intended to provide a voice for civil
society organizations (‘CSOs’) in the work of the AU.137 Human rights also
fall within the ambit of the Peace and Security Council (‘PSC’). However, the
close cooperation between the African Commission and the PSC foreseen in
the Protocol establishing the PSC has not yet materialized. The AU
Commission based in Addis Ababa, Ethiopia, is the Secretariat of the Union,
and will be responsible for monitoring implementation of the African Youth
Charter and the Charter on Democracy, Elections and Governance when
these instruments enter into force.

The African Peer Review Mechanism (‘APRM’) is a voluntary review
process covering four governance areas: democracy and political governance,
economic governance and management, corporate governance and socio-
economic development. By January 2009, 29 of the 53 AU member states had
signed up to undergo the APRM review, which consists of a self-assessment
which should be conducted through a participatory national process leading to
a national programme of action to address identified shortcomings. A Panel of
African ‘eminent persons’ oversees the process. A member of this panel leads
a review mission to the participating country when the self-assessment has
been completed to ensure that the process has been conducted in a participa-
tory and transparent manner. The report of the Panel together with the
programme of action is presented to the APRM Forum of Heads of State and
Government, which convenes on the fringes of the AU Summit which is held
twice a year. Participating countries should submit regular follow-up reports
to the Forum which should set out the measures taken to implement the
programme of action and the recommendations included in the country review
report. By January 2009, nine reviews had been concluded and discussed at
the Forum: Ghana, Rwanda, Kenya, Algeria, South Africa, Benin, Burkina
Faso, Nigeria and Uganda.138
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Lack of funding and human resources have been major constraints on the
work of the Commission. However, with recent massive increases in its
budget financial constraints will hopefully be a thing of the past.139

5 Conclusion
The universality of human rights was reaffirmed by African leaders in the
Final Declaration of the Regional Meeting for Africa, ahead of the 1993
Vienna World Conference on Human Rights, which held that: ‘[t]he universal
nature of human rights is beyond question; their protection and promotion are
the duty of all States, regardless of their political, economic or cultural
systems.’140 This statement could at first glance be seen as contradicting the
statement further down in the same declaration that ‘no ready-made model can
be prescribed at the universal level since the historical and cultural realities of
each nation and the traditions, standards and values of each people cannot be
disregarded.’141 However, this should not be seen as an argument for cultural
relativism, but rather that individual rights often need to be balanced against
other individual rights or collective interests. In the European human rights
system this principle is known as the margin of appreciation. In the first case
in which South Africa was taken before the African Commission, the South
African government argued that this principle gave the government discretion
to implement the African Charter in the way it saw fit. However, the
Commission found that the margin of appreciation doctrine does ‘not deny the
African Commission’s mandate to guide, assist, supervise and insist upon
member states on better promotion and protection standards should it find
domestic practices wanting.’142

The ACHPR is the main human rights instrument in Africa. Some
observers have argued that because the text of the Charter does not explicitly
include all rights and does not properly reflect its interpretation by the
Commission, the Charter needs to be revised.143 In my view the Commission’s
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flexibility in interpretation makes a review of the Charter unnecessary.
Furthermore, an amendment process could be used by non-progressive states
to put further restraints on the Commission. A revision of the Charter would
also create confusion with some states ratifying the new Charter and some
being bound by the old. If revision is needed this could be accomplished by
adopting additional protocols.

Odinkalu has noted with regard to the African Union that there seems to be
‘a deliberative strategy to bring the notion of supra-national legality into disre-
pute through the creation of a multiplicity of under-resourced and deliberately
ineffectual institutions.’144 To some extent this concern has been addressed. A
process known as the Conference on Security, Stability, Development and Co-
operation (‘CSSDCA’), which would have conducted review processes simi-
lar to the APRM, has been shelved and the CSSDCA unit in the AU
Commission has been converted into the African Citizens’ Directorate, deal-
ing with contacts between the AU and civil society organizations.145 The
African Court of Justice, provided for in the AU Constitutive Act and in a
Protocol which has not yet entered into force, is yet to be established and is set
to be integrated with the African Court on Human and Peoples’ Rights. Other
suggested rationalizations include the proposal that the African Commission
should take over the responsibilities of the African Committee on the Rights
and Welfare of the Child, which has achieved little since it was established in
2002.146

Unfortunately, human rights abuses, including those of the most egregious
kind, continue to arise across the continent, often with an inadequate response
from other African countries. The disappointing performance of the African
regional human rights system is linked to the failure of national judicial
systems. This problem will not be solved by the establishment of the African
Court on Human and Peoples’ Rights. Despite the odds the Commission has
been quite innovative in interpreting both the substantive and procedural
provisions of the Charter widely. Hopefully the Commission will lead the way
for a strengthened regional human rights system by addressing submitted
complaints in a timely manner, and by referring cases to the Court when the
complainant so requests.147 Without an effective Commission the whole
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African human rights system will continue to be seriously hampered. The AU
Executive Council must become more responsive to the Commission’s recom-
mendations, but it is also necessary for the Commission to actively respond to
the Executive Council and other AU organs and seek active engagement with
institutions such as the Peace and Security Council and the African Peer
Review Mechanism.

As has been shown in this chapter, Africa has taken an active role in the
development of human rights law. African reality has been recognized both in
standard-setting and interpretation. In theory the African Charter is a weak
human rights instrument but both its substantive and procedural shortcomings
have been overcome by innovative interpretation by the African Commission.
It is hoped that the African Court will continue to build on the achievements
of the Commission.
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16. The political economy and culture of human
rights in East Asia
Michael C Davis

1 Introduction
East Asian experience has long featured prominently among contemporary
debates concerning human rights and development. The authoritarian East
Asian challenge to human rights has set human rights in opposition to Asian
cultural values and related East Asian developmental needs. While several
East Asian countries have defied these claims and established constitutional
democracies with liberal human rights protections, several others, including
China and other post-communist countries in Southeast Asia, have continued
to press these Asian values and developmental arguments to justify authori-
tarianism and severe limits on human rights. At a time when various UN
reports relate achievement of the Millennium Development Goals to human
rights and good governance,1 several newly industrialised countries in East
Asia have led the world in economic development.2 This chapter will argue
that full realisation of the promise of these achievements ultimately depends
on constitutional reform that embraces democracy, human rights and the rule
of law.

East Asian experience has tended to demonstrate that constitutional democ-
racy with liberal human rights protection is the regime type most capable of
addressing both cultural values and developmental needs. In the first genera-
tion of rapidly developing countries in East Asia, constitutionalism ultimately
worked better in constructing the conditions for coping with the diverse inter-
ests that emerged in rapidly changing societies. While an East Asian brand of
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authoritarianism, with strong commitment to good governance, worked
reasonably well at managing early-stage development, liberal constitutional-
ism, with strong human rights and rule of law commitments, is thought to have
provided better tools for consolidating these achievements at the high-end
stage of economic and political development. In this analysis liberal constitu-
tionalism is understood to include three core components: democratic elec-
tions with multiparty contestation; human rights, including freedom of
expression; and the rule of law with firm adherence to principles of legality.3

To these core components I add indigenisation as a fourth ingredient.
Indigenisation is the local institutional embodiment that connects constitu-
tional government to the local condition.

As a preliminary matter, it is important to note that the human rights debate
in East Asia has tended to be situated in domestic constitutional debates. This
defies a pattern evident in those parts of the world with multilateral regional
human rights regimes. In most regions of the world, regional human rights
treaties and supporting institutions have provided the tools for importing
human rights standards vertically from regional transnational practice. The
East Asian importation of rights, in contrast, has tended to be a process of hori-
zontal or comparative importation of international human rights standards
through domestic constitutional debates and interpretations. These human
rights debates have especially engaged concerns with Asian cultural values
and economic development, making the so-called ‘Asian values debate’ one of
the pre-eminent human rights debates in the world. The cultural dimension
often involves local movements to promote democratisation, human rights and
the rule of law in the face of Asian cultural relativist claims. The economic
dimension engages the contest between authoritarian economic development
and liberal democratic reform as competing avenues to economic success.

Through these locally grounded debates, countries in East Asia engage
familiar international concerns with civil and political rights and economic
and social rights, but do so on distinctly local terms. An authoritarian regime
might claim that it provides a more stable environment for development and
better protection of local cultural and social values. Local democrats and
outside critics may contest this, saying that liberal political freedom, a free
press, the rule of law and democratic rights best allow a country to address
these developmental and cultural issues. Arguing for civil liberties in the
context of development becomes an argument not only for civil liberties but
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also for better protection of a wide range of economic and social rights, includ-
ing such familiar rights as basic education, safe working conditions, a good
environment, adequate health care and the like. The human rights debate is
connected to the debate over political and economic stability. While human
rights specialists may be more comfortable with an approach that is centered
on the international human rights regime, this approach based on domestic
constitutionalism may offer more immediate dividends in developmental
terms by being better connected to the local condition. I believe it is precisely
this strengthening of the domestic human rights debate fostered under East
Asian conditions that offers something of interest to a world trying to deal with
human rights concerns in many developmental contexts.

While the East Asian debate and the region would certainly benefit from
the development of regional and national human rights institutions, human
rights advocacy has to date been fundamentally grounded in domestic consti-
tutional practice.4 This chapter considers: first, the various claims on behalf of
authoritarianism made in the name of Asian cultural values; second, authori-
tarian and competing East Asian claims relating to economic development;
and third, the role of human rights and constitutionalism in addressing these
issues. The aim is to look beneath the surface of this East Asian debate to
better appreciate its contribution to human rights protection.
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2 The Asian values cultural debate
The central challenge to human rights in East Asia has come from the so-
called Asian values cultural debate. It is therefore useful to consider several
prominent authoritarian-based East Asian arguments made on behalf of
cultural values, including: first, the specific Asian values claims on a substan-
tive level; second, a related cultural prerequisites argument which seeks to
disqualify some societies from realisation of democracy and human rights; and
third, claims made on behalf of community or communitarian values in the
East Asian context. In introducing these Asian values arguments I will offer a
critique of each, thereby rebutting the claim that human rights and democracy
are culturally unsuited to Asian soil.

First, considering Confucian political values as the dominant value system
in East Asia, the main substantive claim is that Asian values are illiberal and
anti-democratic, rendering a liberal democratic human rights regime unsuited
to the Asian cultural condition. East Asian societies are said to favour author-
ity over liberty, the group over the individual, duties over rights, and such
values as harmony, cooperation, order and respect for hierarchy.5 East Asian
supporters of authoritarianism have therefore argued that their societies are
unsuited to democracy and Western liberal human rights practices. That
authoritarian leaders are usually the promoters of these Asian values claims
raises suspicion and has spawned a number of challenges to the claims.

The most obvious challenge is a simple empirical one: in recent decades the
most successful Asian countries have generally moved on to adopt liberal
democratic human rights regimes. The rapid recent development and consoli-
dation of democracy and human rights in several East Asian societies speaks
for itself. Former authoritarian systems, including those in Japan, South
Korea, Taiwan, the Philippines and Indonesia all underwent democratic tran-
sitions and human rights reform in the last decades of the twentieth century.
Hong Kong, Thailand, Mongolia and Malaysia have likewise seriously
engaged the democracy and human rights debates through constitutional
reform, though obstacles remain. While each of these systems has continued
to be plagued with the lingering residue of their authoritarian past, the
reformist direction is empirically evident and is indicative of a serious attrac-
tion to democracy and human rights in East Asian societies.

Beyond the challenge offered by developments on the ground, activists and
analysts have offered a direct intellectual challenge to the Asian values claim,
especially attacking its historical and philosophical roots. Chinese scholars of
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the Confucian classics have noted that Confucianism does not embrace
unquestioning acceptance of autocratic rule; that it shares with liberalism a
commitment to higher norms.6 Confucian scholar Wejen Chang has especially
pointed out the prominent position of the golden rule in Confucian ethics.7

Chang argues that the harsh autocratic practices of traditional Chinese rulers,
sometimes known as neo-Confucianism, were more a structural imperative of
dynastic rule and a product of Chinese legalism than a result of traditional
Confucian thought.

Other scholars have challenged the motives of those who advance the
above noted stereotypes concerning Asian values. Edward Said long ago
accused Western societies of ‘orientalism’, of offering up a conception of Asia
as ‘the other’ in order to justify Western dominance.8 More recently Asian
scholars have noted the tendency of East Asian leaders and scholars to adopt
orientalism as a self-defining discourse.9 In this latter conception of oriental-
ism, East Asian exceptionalism replaced Western imperialism as the aim of
Asian values discourse.

A related attack on the importation of Western human rights values is to
argue that Asians in the early modern period simply did not understand the
liberal Western institutions they were importing. So even when they attempted
to import Western human rights values, the strong pull of Asian culture led
them to reinterpret such Western concepts in Asian terms, surely marking
Asian culture as unsuited to such importation. Such Asian reinterpretation saw
democracy and related human rights as merely good government and social
welfare, comparable to the Chinese minben (people as a basis) tradition.10

There is no doubt that authoritarian-minded misinterpretations did occur and
that Chinese nationalists, following the May 4th Movement, would sometimes
distort Western liberal concepts.11 But recent studies of early modern Chinese
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writings demonstrate that Chinese intellectuals often had a good grasp of lead-
ing Western liberal thinkers.12 Accordingly, this argument may simply exag-
gerate the claimed distortions and the limitations imposed by cultural values.

Much of what is done today in the name of Asian values can be explained
more often than not by expediency. This expediency is often accompanied by
other ideological constructs, such as Marxism, that have little to do with Asian
traditions. Francis Fukuyama points out that the only neo-Confucian authori-
tarian system evident in recent East Asian experience was the government of
pre-war Japan.13

A second line of Asian values argument, of more contemporary relevance,
claims that societies which lack certain cultural prerequisites are not suited for
democracy and human rights. These claims are rooted in earlier studies that
sought to measure the degree of civic culture that existed in Western democ-
racies.14 This is a categorically different kind of attack than the above culture-
based arguments because of its basis in social scientific democratic theory.
Though such a theory did not aim to support cultural relativist arguments, it
was converted into such a challenge in East Asian application. As pointed out
by Elizabeth Perry, in comparative studies of political development and
democratisation this hopeful line of reasoning became burdened with the
pessimistic view that societies that lacked civic culture were not likely to be
successful at democratisation.15 It was as if societies had to pass a test for
democracy. This lent further support for authoritarian Asian values reasoning.
Did societies burdened with authoritarian Asian values offer poor soil for
democracy and the concomitant values associated with human rights and the
rule of law?

The tautological reasoning in this line of argument is apparent. To expect a
society to develop democratic culture without democracy itself is a question-
able proposition. Many societies in East Asia in fact proceeded with democ-
ratisation, with or without the allegedly required civic culture. With
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democratic institutions in place the emphasis then shifted to consolidation and
further constitutional development.16 Political elites and academics in East
Asia have nevertheless clung tenaciously to this claim concerning prerequi-
sites.17 The ongoing task of documenting civic culture in East Asia contributes
to a mindset that does appear to conceive of a test for democratisation. This
has spawned a persistent argument by those in some communities that the
local society is not yet ready for democracy and its related liberal human rights
institutions.18

A third more consciously intended cultural relativist argument, and one that
is to some extent more credible, is the community-based thesis. This argument
fails to justify the denial of democracy and human rights, but it does raise some
concerns that must be addressed by societies hoping to better secure human
rights. For convenience here I divide community-based arguments into three
categories: romanticisation of community, civic virtue and communitarianism.
Romanticisation of traditional communities is a common theme in many
modernising societies. The Vietnamese village has been described as ‘anchored
to the soil at the dawn of History . . . behind its bamboo hedge, the anonymous
and unseizable retreat where the national spirit is concentrated’; while the
Russian mir was to save Russians from the ‘abhorrent changes being wrought
in the West by individualism and industrialization’.19 One may doubt just how
liberating traditional village life was. Many in East Asia have migrated to the
cities when they have had the chance. Few in East Asia’s diverse urban soci-
eties still have the option of pursuing a traditional village lifestyle.

The second community-based argument relates to civic virtue. In East Asia
this argument has ancient roots and is most often associated with
Confucianism. Authoritarian leaders and even some academics in the region
argue that it is still of great contemporary relevance.20 In this view, an empha-
sis on civic virtue, more than liberal institutions, is seen as the key to good
government.21 Even in the West, an emphasis on civic virtue has been a persis-
tent theme throughout the modern period of democratisation.22 But many
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democratic founders have not been confident of the persistence of civic virtue
and have sought to craft a democracy that, in James Madison’s terms, is safe
for the unvirtuous.23 The earlier founding debate in the Czech Republic
between Vaclav Havel, the anti-Communist idealist who emphasised civic
virtue, and Vaclav Clause, the pragmatic post-communist politician who was
more concerned with interest representation, is likely to be rehearsed in post-
communist and post-authoritarian East Asia.24 As has been true in other parts
of the world, civic virtue alone will probably not be enough, nor will its persis-
tence be reliable. While Asian philosophies such as Confucianism have often
emphasised virtuous rule, Asian leaders, especially in the modern era, have
seldom lived up to this standard, as high levels of corruption and tyranny have
often prevailed.

A third community-based claim, which I label here simply as communitar-
ianism, offers the centrality of community as an alternative to liberal individ-
ualism. Communitarianism is the most challenging contemporary discourse
about community. In simple terms, Western communitarianism has tended to
emphasise the common good over liberal individual rights and to emphasise
the shared values of community. In this respect, communitarianism in the
West has primarily offered a critique of liberalism. It also encompasses the
civic virtue ethical components already discussed. There is, however, a wide
gap between Western communitarianism and the more prominent forms of
East Asian communitarian practice. While Western communitarians are apt to
see community as a venue for democratic discourse and liberation, the conser-
vative brand of communitarianism officially promoted in Singapore, and to
some extent in China, is hardly a venue for democracy and liberation.25 In East
Asia, communitarian rhetoric has generally come with authoritarian govern-
ment. Authoritarian East Asian regimes may seek to implant a value system
that emphasises passive acceptance of the regime’s dictates. Western commu-
nitarians, on the other hand, have often felt the need to commit to some liberal
values to preserve their discourse and overcome some less acceptable values
associated with traditional communities.26 The Asian conservative variety of
communitarianism has resisted increased demands for liberalisation. Those
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committed to addressing communitarian concerns may face the need to deploy
some liberal institutions in ways that are responsive to these concerns or chal-
lenges.

3 The East Asian ‘economic miracle’ and the political economy of
human rights

The East Asian authoritarian developmental model has functioned as the other
branch of the ‘Asian values’ debate. For human rights scholars, this is the part
of the debate that may indirectly incorporate social and economic rights in its
promise of rapid and stable economic development. Although it is really a
political economy argument and not about cultural values, it has often been
subsumed under the Asian values debate because of its relationship to the polit-
ical strategies of authoritarian regimes in the area. As with the cultural claim,
this political economy claim for authoritarian development has represented a
powerful East Asian challenge to universal human rights. First chronicled in a
1992 World Bank report as the ‘East Asian miracle’,27 the developmental
achievement of the first generation of newly industrialised countries in East
Asia was fairly evident in the rapid economic growth of the 1970s and 1980s.
It has since been evident in the 1990s and the new millennium in the economic
growth of the second generation of East Asian rapid developers.28

The East Asian authoritarian developmental model first took shape in
Japan, whose development model was said to combine soft political authori-
tarianism with economic liberalisation in a planned capitalist economy. Under
this model, economic guidance was offered by an autonomous bureaucracy led
by the Japanese Ministry of International Trade and Industry (‘MITI’).29 In his
1982 book, Chalmers Johnson emphasised the importance of a developmen-
tally oriented elite, organised under a tripartite coalition composed of the
dominant Liberal Democratic Party, the bureaucracy, and big business.30
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Johnson differentiates between a ‘market-rational’ (regulatory) and a ‘plan-
rational’ (developmental) capitalist system.31

The Japanese model, with varied modifications, was seized upon as the
paradigm for East Asian economic development. In non-Japanese hands this
model would involve much higher levels of authoritarian autocratic rule with
related constraints on democracy and human rights, thus making it a central
feature in the East Asian human rights debate.32 Throughout East Asia author-
itarian economic developmental success often offered an excuse for resisting
liberal democratic constitutional change and international human rights stan-
dards. Such repression was deemed necessary for such regimes to stay in
power and maintain their achievements.

This use of the Japanese model as a basis for denying democracy and
human rights is paradoxical. For all of its soft authoritarian tendencies, Japan
was actually a democracy, though a democracy with long-established one-
party electoral dominance. Notwithstanding Johnson’s soft authoritarianism
characterisations in 1982, Japan had enjoyed for decades a degree of democ-
racy, with a functioning electoral process, a moderately free press, multiple
political parties and independent courts. As a democracy, Japan also offered a
paradigm for the brand of illiberal democracy with less robust constitutional
and human rights institutions that often followed the overthrow of authoritar-
ianism in the region.

The Japanese economic crisis of the 1990s called into question Japan’s
developmental model. It also served to highlight the inadequacies of the
Japanese brand of democracy in assertively coming to grips with Japan’s
continuing economic problems.33 A system based on a tradition of bureau-
cratic planning appears to have difficulty producing politicians and institutions
willing to take political responsibility. It has also produced a rather conserva-
tive judiciary with weak protection of human rights.34
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The difficulties that other East Asian economies encountered in the late-
1990s East Asian financial crisis demonstrated similar political limitations in
other East Asian emergent democracies. In spite of these limitations, the
authoritarian developmental model has persisted as a model for the second
generation of East Asian developers, including China and the post-Communist
emerging developmental states in Southeast Asia. This authoritarian model
remains a major challenge to human rights in the region.

This authoritarian developmental challenge in East Asia raises the question
of whether authoritarianism with suppression of opposition and low levels of
human rights protection will persist as a viable model in the region. The histor-
ical experience of the first-generation developers suggests this is unlikely.
With economic success the authoritarian developmental state may become its
own grave-digger.35 The circumstances that seem to have been favourable to
authoritarian development are more likely to be present in the early stages of
development. At an early stage, proper economic policy may sometimes be
more important for achieving economic growth than regime type.36 But, at a
later stage, political challenges may arise as workers and other subordinate
classes demand a greater say in public affairs through protection of civil liber-
ties and greater security for a range of basic social and economic rights. 37

Several tendencies may operate at once. As economic elites become glob-
ally more competitive they may become less compliant and more corrupt.
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social scientists know surprisingly little: our guess is that political institutions do matter
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They may seek official assistance in insuring a compliant labour force, in
securing loans and in otherwise gaining business-friendly policy. To better
guard their privileges, they may resist political reform that may undercut their
influence or capacity to get things done. David Kang describes the transfor-
mation of corruption under the East Asian developmental paradigm from a
top-down predatory state with a weak business sector under early authoritari-
anism to a strong business sector with bottom-up rent-seeking vis-à-vis a frac-
tured state in the early democratic period, both involving large amounts of
corruption.38 Corruption may also become a substitute for dysfunctional
government institutions.

Both corruption and the overloading of government institutions tend to
retard the protection of human rights. With increased wealth and education in
the society, ordinary citizens may become resistant to elite monopolisation of
power and demand greater transparency, participation and accountability. This
requires political and legal institutional reforms, both of which are instrumen-
tal to human rights protection. Because of these developments, the trend of the
1990s in the East Asian newly industrialised countries (‘NICs’) was toward
both political and legal reform and toward integration into world markets.

Unfortunately, as the economic crisis served to illustrate, even with democ-
ratisation or substantial reforms the problems of corruption and political over-
load often persisted. Post-authoritarian regimes failed to reform adequately as
they attempted to maintain historical strategies of developmental success.
Political reformers, such as Japan and South Korea, in the 1990s clung to
developmental economic policies of interference in market decisions, even
while pursuing political reform.39 The second-generation developers have
sought to exclude political reform entirely, with great implications for human
rights. China’s economic success without substantial political reform has
spawned questions about whether China will somehow defy gravity and not
follow its economic success with political reform and liberalisation.40 China,
one of the newest entries in the East Asian developmental achievement, has to
date pursued policies of economic liberalisation and legal reform without
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fundamental civil and political rights.41 This has required suppression of
dissent in general and particularly harsh containment of the public protests that
have arisen over the denial of basic educational, health, labour and social
rights. Many post-communist Southeast Asian countries in the early stages of
economic development likewise cling to similar authoritarian repressive
strategies with only limited legal reforms.42 The difficulty with arguments for
authoritarianism with law or other confidence-building institutions is that
maintenance of such guarantees ultimately may require the security of a liberal
democratic regime that fosters transparency, public accountability and human
rights.43

The issue is not whether the East Asian brand of authoritarian develop-
mentalism worked – it certainly brought about rapid economic development.
The question is what political and institutional change will be required as the
developmental process goes forward. The state institutions that are favourable
to economic development in a free market system are generally believed to be
those that afford the degree of order, reliability, transparency and participation
sufficient to inspire confidence and thereby encourage entrepreneurial activity
and investment.44 State institutions with a higher degree of autonomy and
transparency may better resist rent-seeking demands and secure open channels
for the protection of basic rights. For a democracy this requires a sufficiently
stable institutional base so that there are neither too many nor too few institu-
tional actors with sufficient power over the decision-making process to either
engage in excessive rent-seeking or interfere with efficient public decisions.45

Both fighting corruption and attracting investment appear to require an insti-
tutional base that affords a balance of public decision-making autonomy and
accountability. The kinds of institutions that generally are thought to achieve
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these objectives relate to maintenance of democracy, human rights and the rule
of law, the ingredients of modern constitutionalism.46

Theorists commonly use two approaches to connect liberal constitutional
democracy and development. They may focus on the statistical correlation
between democracy and development, or they may trace the causal mecha-
nisms in the development context that lead to increased demands for democ-
ratic representation, rights and legality. The first approach may address both
the survivability of democracy under various economic circumstances and the
role of democracy in encouraging economic development or dealing with
economic crises or shocks. The second approach is concerned with the causal
mechanisms by which economic development contributes to democratisation,
highlighting the ways in which such democratisation may be responsive to
developmental needs.

Regarding statistical correlation, Adam Przeworski and others used world-
wide statistics to gauge the survivability of democracies from 1950 to 1990.47

Such statistics demonstrated a strong correlation between wealth and the
survivability of democracy, and gave no support for using dictatorships to
achieve development and democracy.48 Gerald Scully, surveying 115 coun-
tries from 1960 to 1980, reversed the dependent variable to consider the effect
of democratic institutions on the economy.49 Scully notes that open societies
with human rights, the rule of law, private property, and market allocation
grew at three times the rate and were two-and-a-half times as efficient as soci-
eties in which the exercise of related rights was largely proscribed.

When it comes to the special circumstances of dealing with economic crisis
or shock, Dani Rodrik finds further that democracy offers more favourable
results. Rodrik argues that shock will tend to be worse in societies with deep
latent conflicts and that democracy affords the ultimate institutions of conflict
management.50 This argument is supported by Donald Emmerson, who argues
that, in the financial crisis, affected East Asian countries with high levels of
political freedom were generally more resilient.51 A democracy such as
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Taiwan fared better during the height of the crisis and democracies caught by
the crisis, such as South Korea and Thailand, bounced back more quickly.
Authoritarian China also fared much better, as its financial institutions were
largely protected from global currency markets in what began as a currency
crisis.

Considering the second approach, Dietrich Rueschemeyer and others argue
that quantitative correlative studies reach the right conclusion, but fail to offer
a reason.52 They urge that the case for liberal democracy becomes compelling
at a certain stage in the industrialisation process because industrialisation
transforms society in a fashion that empowers subordinate classes and makes
it difficult to exclude them politically.53 The subordinate classes, especially
the working class, have the greatest interest in democracy and its related rights
protections, while the bourgeoisie have every incentive to roll back or restrict
democracy.54 Democracy affords institutions that can deal with diverse inter-
ests and the resultant conflicts that emerge.

The path to the demise of the South Korean dictatorship bears a striking
resemblance to Rueschemeyer and colleagues’ predictions.55 Authoritarian
leadership in South Korea was built on collusion between the military, the
political leadership, and the large chaebol (local multinational corporations
(‘MNCs’)).56 The success of development policies under such a narrow coali-
tion brought out a new class force in the 1980s under the banner of the minjung
(the masses) movement.57 The Park and Chun regimes’ earlier policies of
economic liberalisation without political liberalisation brought on the demise
of the regime. At the end of 1997, after South Korea’s financial collapse, the
ruling party, rooted in the past authoritarian regime, was pushed out with the
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election of opposition leader Kim Dae-jung as president.58 Backroom deals
within the elite ruling coalition – what was then called crony capitalism – no
longer inspired confidence. As David Kang highlights, both the late authori-
tarian period and the early democratic period were characterised by high levels
of corruption.59 South Korea was pushed to complete the reform process, to
dismantle the developmental economic model that had persisted under democ-
ratisation. 60 This required South Korea to clean up the conglomerates by insti-
tuting systems of oversight and putting loans and other financial decisions on
a more sound financial footing. This was added to the earlier efforts at politi-
cal reform, instituting single terms for the president, a formally acceptable
system of constitutional judicial review and greater rights protection through
less strict control over the media and public organisations.

Taiwan, a textbook case of the East Asian miracle, appeared to follow a
similar pattern. With economic success, increasing calls for democratisation
were made in the 1980s. With pressure from below, a confident regime
embraced the reform process in a top-down pattern. Along with democratic
elections, the previously moribund systems of the rule of law and judicial
review began to take on life. Taiwan fared much better than most East Asian
countries in the early phase of the economic crisis, though it later showed
signs of economic and political weakness associated with continued tension
with China.

China is the next great East Asian challenge. China’s recent policies of
economic reform resemble the earlier authoritarian South Korean policies
under Park Chung Hee (1963–79) of economic liberalisation without political
liberalisation, accompanied by harsh human rights policies that aim to repress
dissent.61 Like South Korea, China has reached the current developmental
juncture with very large industries and substantial numbers of industrial work-
ers at risk in the reform process. Numerous worker-based demonstrations have
highlighted these failures to meet basic needs. China’s entry into the WTO has
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further pushed China towards a more competitive posture. To accomplish this
there was a need to reduce government interventions in the economy and
develop regulatory regimes.62 Ultimately, if the other East Asian examples are
instructive, this will require constitutional reform, involving democratic
reform, human rights and the rule of law, though the question of timing seems
uncertain.

4 Human rights and constitutionalism
In the absence of regional human rights institutions, domestic constitutional-
ism has become the primary vehicle in East Asia for implementing human
rights commitments. This may be supplemented by national human rights
institutions.63 Constitutionalism has offered a venue to respond to the various
claims underlying the cultural values and developmental debates in East Asia,
a response to authoritarianism. The concept of constitutionalism advanced
herein, as noted above, includes the fundamental elements of democracy,
human rights and the rule of law and elements of local institutional embodi-
ment – what I call indigenisation.

In the late twentieth and early twenty-first centuries constitutionalism has
become one of the primary vehicles for universalising human rights.
Constitutionalism serves both as a conduit for shared international and local
human rights and political values and the embodiment of those values. It
provides the context in which the subordinate classes can voice their basic
concerns relating to both civil and political rights and to economic and social
rights. In this regard, this section emphasises two aspects of the constitutional
equation in East Asia: first, the empowering role of constitutionalism, in contrast
to the usual view that emphasises only constraint; and second, indigenisation of
constitutionalism, as an avenue to hook it up to the local condition.

A The empowering role of constitutionalism and human rights
Theorists have worried that constitutionalists place too much emphasis on
constraint, always using language of ‘checking, restraining or blocking’.64 The
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notion of voluntary constraint is a questionable proposition in a world where
leaders frequently override constraint in the interest of expediency.65 This may
result in what Guillermo O’Donnell calls ‘a caesaristic plebiscitarian execu-
tive that once elected sees itself as empowered to govern the country as it
deems fit’.66 Such an executive may effectively become an elected dictator
and become more concerned about retaining power than protecting human
rights.

Too much emphasis on constraint may cause constitutionalists to overlook
the important empowering aspects of constitutionalism. The notion of
constraint under constitutional government takes on meaning and force only
through popular empowerment. Under constitutional government the
processes of empowerment extend beyond the institutions of electoral politics
to include the institutions of human rights and the rule of law. It is the inte-
gration of political and legal institutions in the processes of constitutional
government that allows both empowerment and constraint to work.

East Asia has in recent years experienced the phenomenon of the powerful
state and the hazard of unconstrained government, elected or otherwise. The
most notorious East Asian examples where elected leaders used their mandate
to pervert the constitutional order were some of the early South Korean exper-
iments with democracy and the Marcos regime in the Philippines.67 As noted
above, theorists have responded with two nearly opposing alternatives, often
applied paradoxically to the same regimes. Some have advocated instituting the
rule of law and rights protection along with authoritarianism.68 The difficulty
with this option is in inducing such authoritarian leaders to consistently accept
such constraint and respect human rights. There have been some aspirations
toward this notion in Singapore, Malaysia and (until recently) Indonesia.
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Alternatively, some may advocate instituting democracy but replacing
liberal constraints with alleged East Asian cultural constraints and communi-
tarian processes of bargaining to establish a so-called illiberal democracy.69

Paradoxically this approach may be the aspirational basis of the claims to
democracy made by the same regimes in Singapore, Malaysia and Suharto’s
Indonesia. But an alleged democracy that prohibits or suppresses opposition
without core constitutional constraints does not appear to be democracy at all.
A system that places emphasis on social connections and networking may lead
to particularism and clientelism.70 This situation is difficult to distinguish
from authoritarianism when it comes to the potential for abuse of power and
neglect of human rights.

Extra-constitutional action should more properly be understood as not just
overriding constraint but as overriding democracy and its concomitant guar-
antees of human rights and the rule of law. Such extra-constitutional action
does not just ‘get the job done’ but, in fact, deprives the people of democratic
power. To deprive people of freedom of speech does not just serve to elimi-
nate meddlesome critics and achieve order but may, in fact, disempower the
people in securing basic human rights, both political and economic.
Constitutionalists should seek to engender discourse and empowerment. The
legal and human rights institutions of constitutional government are enfran-
chising in nature; they work to engage the citizens in a political conversation
about popular concerns and values. Contrary to the Asian values claim, in a
modern complex society this is the contemporary venue for values and devel-
opment discourse. This is what has inspired the Asian movement to constitu-
tionalism. If constitutionalism is openly accepted as the venue for political
choice, rather than merely constraint, then the ensuing discourse within this
venue may engender respect for its important constraints and processes.

To better understand this claim we must consider the constitutive process.
This process can be considered at two levels: constitution-making and consti-
tutional implementation. Constitution-making is where the explicit constitu-
tional conversation begins. A constitutional assembly is a powerful venue for
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discourse about basic political and human rights values. This is especially true
because such assemblies are usually called on the heels of a national crisis,
which is inherently engaging. In recent decades the East Asian landscape has
been riddled with constitution-making exercises. In the 1980s and 1990s
constitution-making in the Philippines and Hong Kong offered prominent,
seemingly successful examples.71 In such constitution-making processes Jon
Elster describes a venue where passion, interest and reason operate.72 There
are both upstream and downstream constraints, as well as processes for
consensus-building and broadening bases of support.73 Upstream constraints
consider political settlements and may also protect members of the former
regime. For the Hong Kong Basic Law, as with the post-war Japanese
Constitution, the upstream constraints were dictated by outside powers.74

Downstream constraints look to ratification or acceptance. In the Philippines,
after the ‘People Power’ revolution, downstream acceptance was the substan-
tial constraint.

After a constitutional founding, successful implementation of constitutional
government depends on appreciation of the discursive architecture embodied in
the notion of checks and balances. Most appreciated in this regard is the posi-
tive discursive machinery of constitutional judicial review, the power whereby
courts review laws enacted by the elected branches of government for confor-
mity to constitutional requirements. Constitutional judicial review has become
the premier institution for securing human rights in East Asia.75 Constitutional
judicial review serves as the engine for the basic constitutional conversation
about political values and commitments.76 This constitutional conversation
proceeds as legislatures pass laws and courts respond and legislatures pass new
laws.77 While much of East Asia has adopted Western civil and common law
legal systems, only the democratic or quasi-democratic countries of the region
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have fully functioning systems of constitutional judicial review.78 These coun-
tries include Japan, the Philippines and Hong Kong, with such power vested
in the ordinary courts, and Taiwan, South Korea, Mongolia, Indonesia, and
Thailand, where civil law special constitutional courts are employed.79 For the
authoritarian regimes of the region, little or no judicial review power is the
norm. In an authoritarian environment it is unlikely that judges can be counted
on to carry out such role assertively. Using a rational choice model, in the
context of democratic constitution-making and implementation, Tom
Ginsburg has traced the reasoning of both constitutional drafters and courts in
creating or developing constitutional judicial review.80 While one may ques-
tion whether a narrow rational choice model can fully account for the deci-
sions of actors whose interests and identity are mutually constituted as the
process unfolds, it is clear that authoritarian regimes will have little commit-
ment to such constitutional practices.81

Constitutional judicial review of legislative enactments is not the sole
discursive engine for crafting state-based solutions to broader societal
concerns. At moments of crisis – what Stephen Krasner calls ‘punctuated equi-
librium’ – the entire people may be mobilised to civic action or intense reflec-
tion on political value concerns of fundamental importance.82 In normal times
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the people may be content with representation and constitutional judicial
review, while they largely focus on private affairs; while at times of what
Bruce Ackerman calls constitutional politics, the level of civic action may
become extraordinary.83 There is evidence of such mobilisation in the recent
South Korean and Japanese constitutional politics of reform and resistance to
corruption. Considerable civic action also accompanied the post-1987 consti-
tutional reforms in Taiwan and the financial crisis and the overthrow of
Suharto in Indonesia.84

B Indigenisation of constitutionalism and human rights
With a firm commitment to the constitutional fundamentals in place, a premier
concern is that constitutionalism, with its democracy, human rights and rule of
law ingredients, should plant its roots firmly in the local soil. Aung Sang Suu
Kyi argues that as long as there is a genuine commitment to modern democ-
ratic values, there is room for variation in local institutional embodiment.85 It
is through local institutional embodiment – what I call indigenisation – that
constitutionalism responds to the above noted concerns with values and devel-
opment. For indigenous institutions to work, however, the constitutional
fundamentals of democracy, human rights and the rule of law must be in place.
Otherwise, authoritarian leaders may implant a hegemonic discourse construc-
tive of authoritarian power and destructive of genuine community values.
Local institutional embodiment may include traditional organisations and
practices and more contemporary institutions responsive to developmental
concerns. In this subsection I consider the ways in which constitutionalism and
its related human rights institutions in East Asia have responded both to the
cultural concerns raised in the Asian values debate and to developmental
concerns likely to arise in post-authoritarian constitutional democracies.

Constitutionalists should consider the ways in which local culture and
traditions may facilitate constitutional discourse under the umbrella of the core
constitutional commitments discussed above. It is in local institutional embod-
iment that substantive communitarian concerns can be addressed. Local grass
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roots and minority representation may be achieved through contemporary
institutions which secure autonomy or minority rights, or through recognition
of traditional ethnic or religious groups. The aim is for a realistic discourse
that is anchored in the community but responsive to the contemporary urban
and industrial or post-industrial conditions.

Locally sensitive representation may include attention to the usual
geographic political institutional options such as federalism or autonomy, as
well as consideration of various electoral models that seem likely to increase
representation of minorities. Other forms of representation may include
substantive or symbolic recognition of distinct ethnic, religious or linguistic
communities in which traditional leaders assume leadership roles. This may
include a continuing role, symbolic or substantive, for traditional monarchs,
such as is evident in contemporary Malaysia, Japan and Thailand.86 Special
minority group rights may be combined with individual rights; in East Asia
there are many traditional indigenous groups or distinctive communities who
are promised varied degrees of autonomy in the local constitutional system.
However, East Asian governments, wary of outside intervention in their sover-
eign territory, may be reluctant to allow the type of international recognition
such autonomous communities usually covet as security for the autonomy
arrangement.87 As a rare exception, China has allowed the security of interna-
tionally recognised status for Hong Kong under the Hong Kong Basic Law, as
allowed under Article 31 of the Chinese Constitution.88

Arend Lijphart has described the effort by elites to overcome the destabil-
ising effect of cultural fragmentation in Europe as ‘consociational democ-
racy’.89 The democratic element is important. A bargain across cleavage lines
that only includes the elite strata would be merely authoritarian oligarchy and
would not be likely to secure a channel for engaging popular will. The use of
various forms of local institutional embodiment, along with core constitutional
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system of human rights and the rule of law, though it still lacks full democratic devel-
opment. Similar Chinese solicitude has not been extended to minority nationalities in
Tibet and Xinjiang.

89 Arend Lijphart, ‘Consociational Democracy’ (1968) 21 World Politics 207.



commitments, may engender more confidence in the system, encourage local
connectedness to the constitutional order and facilitate genuine values
discourse.

Beyond political representation, legal structures may also address impor-
tant indigenous human rights concerns. This may include the application of
religious or tribal laws and the provision for genuine autonomy for national or
ethnic minority groups. For such autonomy arrangements to work, democratic
commitments and basic rights must be emphasised. Traditional practices can
be renovated or new institutions invented to sustain important indigenous
rights while maintaining core constitutional commitments. For example, in
societies with long traditions of citizen petition of leaders, a mechanism for
petitioning elected officials could be employed or, perhaps, a modern version
thereof, the ombudsman.90 Even a traditional monarch, who may retain
symbolic and ceremonial functions, may take on an ombudsman-like role in a
post-monarchical democratic society.91 Such tradition-bound institutions may
open better avenues of communication and protection in ways consistent with
historical experience. Even when contemporary institutions are employed, in
practice they may be expected to take on indigenous characteristics.
Contemporary institutions such as human rights tribunals or commissions,
election commissions or corruption-fighting bodies may be employed to
address those contemporary problems that neither the core constitutional nor
traditional institutions adequately respond to. The goal in all cases is orderly
processes of discursive engagement or empowerment.

Hegemonic claims of adherence to Asian values without a commitment to
the core constitutional and human rights fundamentals are unlikely to engen-
der a healthy values discourse or contribute to long-term public trust. One
might contrast the constitutional paths of modern Japan and China.92 While
these countries bear comparison due to similar traditional values, striking
differences are in many ways explainable structurally by their contrasting
post-war constitutional paths. While post-war Japan has taken a liberal consti-
tutional path, there has been substantial indigenisation in practice.
Indigenisation has even transformed the practice of constitutional judicial
review, as the courts are noted for a conservative system of constitutional
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90 Hong Kong stands out as a system that makes use of an official ombudsman
as an avenue of public complaint. This ombudsman role and a similar role played by
legislative counsellors in the Hong Kong system appear to be valued for consistency to
traditional Chinese systems of complaint – Chinese citizens to this day still travel to
Beijing to file petitions over perceived injustices.

91 This oversight role for a traditional monarch is still evident in contemporary
Thailand and Japan.

92 Davis, above n 3 (1997).



guidance.93 Though conservative, this system has afforded increased rights
protection and does seem to take constitutionalism seriously.94 Even efforts at
reforming the system of one-party dominance have been cautious, engender-
ing renewed public concern with corruption.95

Without liberal constitutional fundamentals, China has advanced a hege-
monic view concerning the constitutional fundamentals of democracy, human
rights and the rule of law, which people challenge at their peril.96 Constitutional
judicial review is not allowed. Minority rights are poorly protected in a top-
down system of control. The constitution provides for top-down legislative
supervision by people’s congresses, which are themselves not subject to compet-
itive elections and are dominated by the central government. Even greater
central control is achieved through the Chinese Communist Party. If review
occurs at all it is either through informal guidance or through committee or party
oversight in the passage of laws.97 A collectivist notion of rights subjecting the
rights of the individual to the interests of the state appears to undermine local
rights protections.98 The Public Security Bureau and the military take a central
role in providing public security, often at the expense of basic rights.

China’s economic reforms have engendered increased diversification of
interests for which inadequate representation is secured. This neglect is espe-
cially pronounced for minority groups, some of which are looked upon with
great suspicion. Commitments to legality, under the theory of rule by law, are
shaky at best, encouraging increased corruption as the economic reform
process goes forward. This has produced a values-vacuum, which the society
is hard placed to deal with. Efforts to open up democratic and legal channels
for representation of diverse and minority interests are often met by govern-
ment indifference. Opening up appropriate legal and democratic channels will
not automatically solve the current problems but such moves may offer hope
for crafting orderly solutions in the future.
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Many of the same indigenisation arguments addressed in relation to
cultural values have obvious connections, as well, to economic developmental
concerns. Recognition of distinct cultural groups clearly has market and devel-
opmental implications, as such groups address their distinct developmental
problems and attract investment in various resources.99 Beyond multicultural-
ism, economic developmental concerns implicate a wide range of local social
and economic rights.

5 Conclusion
This argument has emphasised several points: first, that the Asian values and
other cultural arguments do not justify the choice of authoritarianism and the
neglect of democracy and human rights; second, that under East Asia’s current
condition of substantial economic development, an authoritarian regime can
no longer be adequately responsive to diverse developmental concerns; third,
the positive role of constitutionalism in constructing empowering conversa-
tions in modern democratic development and as a venue for values and devel-
opmental discourse; and fourth, the importance, especially in cross-cultural
and developmental contexts, of indigenisation of constitutionalism through
local institutional embodiment. In the absence of the development of regional
human rights institutions, in East Asia it has been the linkage of these points
that has connected the constitutional regime of a given state or similar territo-
rial community to the international processes of human rights and has estab-
lished the importance of domestic human rights practices.
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17. Islam and the realization of human rights in
the Muslim world*
Mashood A Baderin

1 Islam and human rights in the Muslim world
The discourse about the relationship between Islam and human rights in the
Muslim world has been diverse and ongoing for some time.1 The discourse is
not only theoretically relevant to the universalization of human rights gener-
ally, but also specifically relevant to the practical realization of human rights
in the Muslim world. This is due to the evident role that Islam has generally
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* This is a revised and expanded version of a paper presented by the author at
the Conference on ‘Reframing Islam: Politics into Law’ at the Irish Centre for Human
Rights, National University of Ireland, Galway held on 10–11 September 2005 and
published previously as ‘Islam and the Realization of Human Rights in the Muslim
World: A Reflection on Two Essential Approaches and Two Divergent Perspectives’
(2007) 4 Muslim World Journal of Human Rights Article 5. I thank Anthony Chase,
Sarah Joseph and Adam McBeth for reading through the draft and for their kind
comments. Responsibility for the views expressed herein is, however, mine alone.

1 There is a wide range of literature on this subject. See, for example, A A An-
Na’im, Towards an Islamic Reformation: Civil Liberties, Human Rights and
International Law (Syracuse University Press, New York, 1990); M Monshipouri,
Islamism, Secularism and Human Rights in the Middle East (L Rienner Publishers,
Boulder, 1998); M A Baderin, International Human Rights and Islamic Law (Oxford
University Press, Oxford, 2003); A A Mayer, Islam and Human Rights: Tradition and
Politics (Westview Press, Boulder, 4th ed, 2006); D Arzt, ‘The Application of
International Human Rights Law in Islamic States’ (1990) 12 Human Rights Quarterly
202; S A Abu-Sahlieh, ‘Human Rights Conflicts between Islam and the West’ (1990)
Third World Legal Studies 257; A Sajoo, ‘Islam and Human Rights: Congruence or
Dichotomy’ (1990) 4 Temple International and Comparative Law Journal 23; B Tibi,
‘Islamic Law/Shari’a, Human Rights, Universal Morality and International Relations’
(1994) 16 Human Rights Quarterly 277; F Halliday, ‘Relativism and Universalism in
Human Rights: The Case of the Islamic Middle East’ (1995) 43 Political Studies 152;
H Bielefeldt, ‘Muslim Voices in the Human Rights Debate’ (1995) 17 Human Rights
Quarterly 587; J Morgan-Foster, ‘A New Perspective on the Universality Debate:
Reverse Moderate Relativism in the Islamic Context’ (2003) 10 ILSA Journal of
International and Comparative Law 35; A Chase, ‘The Tail and the Dog: Constructing
Islam and Human Rights in Political Context’ in A Chase and A Hamzawy (eds)
Human Rights in the Arab World (University of Pennsylvania Press, Philadelphia,
2006) 21.



played and continues to play in the social, cultural, political and legal affairs
of many predominantly Muslim States and societies. Although some commen-
tators do argue that Islam is, essentially, neither the solution nor the source per
se of political and social problems in the Muslim world,2 a careful purview of
current social, cultural, political and legal developments in Muslim States such
as Saudi Arabia, Iran, Iraq, Egypt, Morocco, Sudan, Nigeria, Pakistan,
Indonesia, Malaysia, Palestine, and even secular Turkey,3 among others,
reveals different degrees of Islamic influence in both the private and public
spheres of those States, which directly or indirectly affects human rights
issues.

For example, Bielefeldt has observed that ‘traditional sha’ria [sic] norms
continue to mark family structures all over the Islamic world’ and that ‘the
sha’ria [sic] criminal law is [still] applied . . . in a few Islamic countries
today’.4 Buskens too has noted that: ‘[i]n most Muslim societies it is impossi-
ble to speak about family law except in terms of Islam’,5 which, on the one
hand, denotes the cultural and legal influence of Islam in that regard, but, on
the other hand, has significant impact on the application of human rights law,
especially in relation to women’s rights, in most Muslim States. Modirzadeh
has thus observed the need to take Islamic law seriously and engage with it one
way or the other in relation to the promotion and protection of human rights in
the Muslim world.6 This domestic influence of Islam is formally reflected in
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2 See, for example, D Brumberg, ‘Islam is not the Solution (or the Problem)’
(2005–06) 29 The Washington Quarterly 97 (argues, inter alia, in relation to democ-
racy in the Muslim world, that ‘naming Islam as the solution exaggerates the extent to
which Islam shapes Muslims’ political identity’); A Chase, ‘Liberal Islam and “Islam
and Human Rights”: A Sceptics View’ (2006) 1 Religion and Human Rights 145; A
Chase, above n 1, 21 (argues for a contextualized understanding of the relationship
between Islam and human rights in the Arab world, and notes that ‘It is political, social,
and economic context that explains the status of human rights, for better for worse:
Islam is neither responsible for rights violations nor the core basis for advancing
rights’).

3 See, for example, T W Smith, ‘Between Allah and Ataturk: Liberal Islam in
Turkey’ (2005) 9 The International Journal of Human Rights 307.

4 H Bielefeldt, ‘Muslim Voices in the Human Rights Debate’ (1995) 17 Human
Rights Quarterly 587, 612 (this situation, observed by Bielefeldt in 1995, remains
significantly correct today).

5 L Buskens, ‘Recent Debates on Family Law Reform in Morocco: Islamic Law
as Politics in an Emerging Public Sphere (2003) 10 Islamic Law and Society 70, 71.

6 N K Modirzadeh, ‘Taking Islamic Law Seriously: INGOs and the Battle for
Muslim Hearts and Minds’ (2006) 19 Harvard Human Rights Journal 192, 192
(observes, inter alia, that despite the increasing sophistication in the work of human
rights organizations in the Muslim world, they ‘remain unsure of how to address ques-
tions of Islamic law when it conflicts with international human rights law’ and argues



the constitutions of some Muslim States that declare Islam as the religion of
the State7, recognize Islamic law as part of State law8 or provide for the estab-
lishment of State courts that apply Islamic law.9

Apart from the domestic influence of Islam in individual Muslim States,
Muslim States have also adopted regional instruments such as the Arab
Charter on Human Rights,10 the Charter of the Organisation of the Islamic
Conference (‘OIC’),11 the OIC Cairo Declaration on Human Rights in Islam12

and the OIC Covenant on the Rights of the Child in Islam,13 all of which
respectively make references to Islam as a relevant factor in the human rights
discourse in the Muslim world. Also at the United Nations (‘UN’) level, the
OIC has, for example, made submissions on behalf of Muslim States regard-
ing proposed reforms of the UN Security Council, stating that ‘any reform
proposal, which neglects the adequate representation of the Islamic Ummah in
any category of members in an expanded Security Council will not be accept-
able to the Islamic countries’.14 With regard to international human rights, the
Organisation
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that international non-governmental organizations need to take Islamic law more seri-
ously and engage with it in one way or the other); see also Netherlands Scientific
Council for Government Policy (‘WRR’), Dynamism in Islamic Activism: Reference
Points for Democratization and Human Rights (Amsterdam University Press,
Amsterdam, 2006) (notes that ‘Since the 1970s, Islam has become an increasingly
important political factor’ particularly in the Muslim world).

7 See, for example, T Stahnke and R C Blitt, ‘The Religion–State Relationship
and the Right to Freedom of Religion or Belief: A Comparative Textual Analysis of the
Constitutions of Predominantly Muslim Countries’ (2005) 36 Georgetown Journal of
International Law 7, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=761746 at 25
November 2008.

8 Ibid; see also WRR, above n 6, 232–3.
9 See, for example, the Constitution of the Federal Republic of Nigeria ss

260–64. 275–9; the Constitution of the Islamic Republic of Pakistan Article 203.
10 Adopted by the League of Arab States on 15 September 1994; reprinted in

(1997) 18 Human Rights Law Journal 151. The revised version adopted on 22 May
2004 and which entered into force on 15 March 2008 is available online:
http://www1.umn.edu/humanrts/instree/loas2005.html at 25 November 2008.

11 Opened for signature 4 March 1972, 914 UNTS 111 (entered into force
1 February 1974); recently replaced by the instrument adopted at Dakar on 14 March
2008: http://www.oic-oci.org/oicnew/is11/english/Charter-en.pdf at 25 November
2008.

12 UN Doc A/45/5/21797 (5 August 1990) 199.
13 Adopted by the 32nd Islamic Conference of Foreign Ministers in Sana’a,

Yemen, in June 2005: http://timelessfaith.org/BOOKS_pdf/child-rights.pdf at 25
November 2005.

14 UN Doc A/59/425/S/2004/808 (11 October 2004) [56].



Expressed its determination to vigorously pursue the promotion and protection of
human rights and fundamental freedoms and encouraged greater transparency,
cooperation, mutual tolerance and respect for religious values and cultural diversity
in the field of universal promotion and protection of human rights.15

Furthermore, within international human rights forums, questions regard-
ing the relationship and impact of Islam generally, and Islamic law specifi-
cally, on the application of human rights law in Muslim States have been
raised before the Human Rights Committee under the UN human rights
system,16 before the European Court of Human Rights under the European
regional human rights system17 and before the African Commission on Human
and Peoples’ Rights under the African regional human rights system.18 All
these, no doubt, reflect the relevance of Islam to international human rights
discourse generally, but particularly its impact and role in relation to Muslim
States.

Pragmatically therefore, efforts for the promotion and protection of human
rights in the Muslim world must necessarily take the impact and role of Islam
into account, be it positively or negatively. Islam generally, and Islamic law
specifically, cannot simply be disregarded as irrelevant in any of such endeav-
ours. An-Na’im has observed in that regard that ‘[t]he implementation of inter-
national human rights norms in any society requires thoughtful and
well-informed engagement with religion (broadly defined) because of its
strong influence on human belief systems and behaviour’ and that ‘religious
considerations are too important for the majority of people for human rights
scholars and advocates to continue to dismiss them simply as irrelevant,
insignificant, or problematic’.19 That candid observation is particularly signif-
icant in relation to Islam and human rights due to Islam’s significant societal
role and influence in the Muslim world generally. In her article examining the
human rights reports of international non-governmental organizations
(‘INGOs’) in Muslim States, Modirzadeh observed that ‘[h]uman rights
discourse and Islamic legal discourse are powerful forces in the Muslim world
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16 See, for example, Human Rights Committee, Concluding Observations of the

Human Rights Committee on The Sudan, UN Doc CCPR/C/79/Add.85 (19 November
1997) [22]; Concluding Observations of the Human Rights Committee on the Islamic
Republic of Iran, UN Doc CCPR/C/79/Add/25 (3 August 1993) [13].

17 See, for example, Refah Partisi (The Welfare Party) v Turkey (2003) 37
European Human Rights Reports 1 (‘Refah Partisi’).

18 See Curtis Francis Doebbler v Sudan (2004) 11 International Human Rights
Review 252.

19 A A An-Na’im, ‘Islam and Human Rights: Beyond the Universality Debate’
(2000) 94 ASIL Proceedings 95, 95.



today’ but noted ‘a long simmering dilemma within the Western-based human
rights movement’ concerning ‘how the human rights movement should deal
with Islamic law’20 and thus proposed ‘three possible solutions for INGOs to
consider in shaping their work on Islamic law’ in relation to human rights in
relevant Muslim States.21 Many other commentators have also suggested
different possible solutions to the problem of realizing human rights in the
Muslim world.

Against the backdrop above, this chapter presents a pragmatic and
constructive argument based on two evident facts. The first fact is that Muslim
States are amongst the countries with the poorest human rights records in the
world today. It has been observed, in that regard, that there is a ‘growing sense
in the West that something must be done about human rights in the Muslim
world’.22 The second fact is that at least half of the predominantly Muslim
States have constitutionally proclaimed Islam as the official State religion, and
also ‘recognize some constitutional role for Islamic law, principles, or
jurisprudence’.23 Although Stahnke and Blitt have observed that the practical
ramifications of both the constitutional declaration of Islam as State religion
and the constitutional recognition of Islamic law vary respectively from State
to State,24 there is no doubt that the former theoretically reflects the general
religious and moral role of Islam in the respective States, while the latter
means that Islamic law (as part of domestic law) can impact on the application
of human rights in the respective States. This chapter, therefore, argues that
while Islam may not be the sole factor for ensuring the realization of human
rights in Muslim States, it is certainly a significant factor that can be construc-
tively employed as a vehicle for improving the poor human rights situation in,
at least, predominantly Muslim States that recognize Islam as State religion or
apply Islamic law or Islamic principles as part of State law.

But, what is the best approach to adopt in that regard to achieve the best
possible outcome? This question will be addressed in the light of what I
consider to be the two essential approaches (the ‘socio-cultural approach’ and
the ‘politico-legal approach’) for promoting and protecting human rights
generally. After analysing those two essential human rights approaches, the
chapter will then examine the two divergent perspectives (the ‘adversarial
perspective’ and the ‘harmonistic perspective’) on the discourse on Islam and
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22 Ibid 192 (emphasis original).
23 See Stahnke and Blitt, above n 7, 6–11, which records that 22 of 44 listed

predominantly Muslim States have constitutionally declared Islam as the religion of the
State and have some constitutional roles for Islamic law.

24 Ibid 6.

 



human rights. The chapter will advance the view that the harmonistic perspec-
tive would be most helpful for employing Islam as a vehicle for the realization
of human rights in the Muslim world within the context of the socio-cultural
and politico-legal approaches for promoting and protecting human rights
generally. Relevant academic and policy-oriented examples, especially in rela-
tion to promoting women’s rights in the Muslim world, will be cited to support
this position. It is important to note that this chapter does not argue that it is
only through Islam or Islamic law that human rights can be realized in the
Muslim world, but rather that Islam can, within the context of the socio-
cultural and politico-legal approaches to human rights analysed herein, play a
significant positive role towards the realization of human rights in the Muslim
world instead of the negative role often simplistically attributed to it in that
regard.

2 The two essential approaches for promoting and protecting human
rights

For their effective realization generally, human rights, in my view, must be
pursued through two essential complementary approaches, which, although
not usually made explicit in human rights literature, are implicit in the
processes of promoting and protecting human rights universally. They are
what I refer to as the ‘socio-cultural approach’ and the ‘politico-legal
approach’ for promoting and protecting human rights. These two approaches
relate to the moral and justificatory attributes and the legal and executive
attributes of human rights respectively. The socio-cultural approach is a
bottom-to-top approach while the politico-legal approach is a top-to-bottom
approach. These approaches are complementary and must be simultaneously
pursued for the robust and effective realization of human rights globally. 

Owing to the traditional state-centric and positivist nature of international
law generally, international human rights discourse and advocacy have often
concentrated more on politico-legal imperatives, placing emphasis on the
human rights obligations of the State, but with less attention paid to the socio-
cultural imperatives necessary for the promotion and protection of interna-
tional human rights norms from the grassroots within communities. Yet, as
early as 1958, the first chairperson of the UN Commission on Human Rights,
Eleanor Roosevelt, declared as follows:

Where, after all, do universal human rights begin? In small places, close to home –
so close and so small that they cannot be seen on any map of the world. Yet they
are the world of the individual person: the neighborhood he [or she] lives in; the
school or college he [or she] attends; the factory, farm or office where he [or she]
works. Such are the places where every man, woman, and child seeks equal justice,
equal opportunity, equal dignity without discrimination. Unless these rights have
meaning there, they have little meaning anywhere. Without concerted citizen action
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to uphold them close to home, we shall look in vain for progress in the larger world.
Thus we believe that the destiny of human rights is in the hands of all our citizens
in all our communities.25

This statement acknowledges that an effective socio-cultural approach is as
essential as the politico-legal approach for the global realization of human
rights generally. In my view, this is even more particularly so with respect to
the developing world, of which most Muslim States are part.

A The socio-cultural approach
The socio-cultural approach to human rights relates to education, information,
orientation and empowerment of the populace through the promotion of a
local understanding of international human rights norms and principles.
Through the socio-cultural approach, positive social change and a cultural link
to human rights can be advocated, with which negative cultural relativist argu-
ments used by some States to justify their human rights violations can be chal-
lenged by the populace themselves from within the relevant norms of
respective societies.

It is important to note that the socio-cultural approach to promoting and
protecting human rights is different from the traditional concept of cultural
relativism in human rights discourse. While the traditional cultural relativist
argument is often advanced by States to justify their human rights violations,
the socio-cultural approach to promoting and protecting human rights is a
positive means for realizing human rights through relevant social and cultural
norms that already exist within different societies and communities. The
socio-cultural approach to human rights encourages and facilitates the local-
ization of international human rights norms.26 According to Acharya,

localization describes a complex process and outcome by which norm-takers build
congruence between transnational norms (including norms previously institutional-
ized in a region) and local beliefs and practices. In this process, foreign norms,
which may not initially cohere with the latter, are incorporated into local norms.
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25 Eleanor Roosevelt, remarks at the presentation of IN YOUR HANDS: A Guide
for Community Action for the Tenth Anniversary of the Universal Declaration of
Human Rights to the UN Commission on Human Rights (27 March 1958):
http://www.udhr.org/history/inyour.htm at 25 November 2008.

26 See, for example, K De Feyter, ‘Localizing Human Rights’ (Discussion Paper
2006/02, University of Antwerp, 2006): http://www2.warwick.ac.uk/fac/soc/law/
events/past/2006/rightsandjustice/participants/papers/de_feyter.pdf at 25 November
2008 (the author argues that: ‘International human rights lawyers tend to focus on
establishing the universality of human rights rather than on improving the usefulness
of human rights in addressing local problems’ and thus he ‘draws attention to the need
to make human rights more locally relevant’).



The success of norm diffusion strategies and processes depends on the extent to
which they provide opportunities for localization.27

In that regard, the socio-cultural approach to human rights aims principally at
the populace, especially at the grassroots, and can help in empowering them
with the positive understanding of human rights in their own language and
within their own social and cultural contexts. It links human rights positively
to relevant socio-cultural values of different societies and communities and
thus enables a better appreciation of the concept by the local populace, which
helps to establish the moral and justificatory attribute of human rights locally.
Nelson Mandela is quoted to have once said: ‘If you talk to a man in a
language he understands, that goes to his head. If you talk to him in his own
language, that goes to his heart.’28 One could add that if you talk to a man in
a language he does not understand, that actually goes nowhere. Thus, the
socio-cultural approach to human rights facilitates bringing human rights to
the grassroots populace of every society in their own ‘language’29 so that it
goes to their hearts. Where the socio-cultural approach to human rights is
effectively pursued, the politico-legal approach to human rights will also
become much easier to achieve and be more purposeful.

To be effective, the socio-cultural approach to human rights requires a
search within different societies and cultures for relevant accommodating
models to help realize international human rights norms. It ensures that the
local communities understand human rights as part of their own human
heritage and thus push the human rights idea from the bottom to the top,
which, where effectively achieved, becomes a powerful politico-legal tool for
the populace, the State, and for human rights advocates generally. De Feyter
has rightly observed in that regard that ‘[i]f the experience of local communi-
ties is to inspire the further development of human rights, community-based
organizations will have to be the starting point.’30 Thus, local non-govern-
mental organizations (‘NGOs’), civil groups, cultural groups, religious groups,
educational institutions and other local associations have important roles to
play in the bottom-to-top orientation of the socio-cultural approach to human
rights.
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27 A Acharya, ‘How Ideas Spread: Whose Norms Matter? Norm Localization
and Institutional Change in Asian Regionalism’ (2004) 58 International Organization
239, 241.

28 See http://www.saidwhat.co.uk/quotes/political/nelson_mandela/if_you_
talk_to_a_man_9870 at 25 November 2008.

29 ‘Language’ is used here figuratively and in a broad sense, not just literally to
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30 De Feyter, above n 26, 13.



This idea of a socio-cultural approach for promoting and protecting human
rights is inferable from international human rights instruments such as the
Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human
Rights and Fundamental Freedoms adopted by the UN General Assembly in
1998,31 which recognizes, inter alia, ‘the right and the responsibility of indi-
viduals, groups and associations to promote respect for and foster knowledge
of human rights and fundamental freedoms at the national and international
levels’.32 Its importance has been emphasized mostly by human rights schol-
ars and advocates from developing States who appreciate the need for such an
approach especially in the developing world. For example, De Feyter cites the
argument of Makau Mutua in that regard that ‘[o]nly by locating the basis for
the cultural legitimacy of certain human rights and mobilizing social forces on
that score can respect for universal standards be forged’.33 Thus, in seeking to
remedy the poor human rights situations in Muslim States, as part of the devel-
oping world, the socio-cultural approach to human rights is very relevant in
relation to Islam.

B The politico-legal approach
On the other hand, the politico-legal approach to human rights is a top-to-
bottom approach that relates more to human rights responsibility and account-
ability on the part of the State and its organs. This approach aims principally
at ensuring respect for human rights by the State through relevant political and
legal policies and through the establishment of relevant public institutions for
the promotion and protection of human rights. As noted earlier, much empha-
sis has often been placed on the politico-legal approach to human rights,
whereby the focus is normally on urging States to fulfil their international,
regional or constitutional human rights obligations. State practice, however,
shows that developed States are often more responsive to the politico-legal
approach than developing States. The guarantee of human rights under this
approach depends largely on the positive political will of the government in
power, which is often lacking in States of the developing world, including
Muslim States. It is, thus, in the context of the politico-legal approach to
human rights that States are often lobbied, internally and externally, to ratify
relevant human rights treaties and pacifically pressured, where necessary, to
fulfil their obligations under such treaties.
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This top-to-bottom approach to promoting and protecting human rights is
acknowledged in many human rights instruments, which provide that States
have the primary responsibility to promote, protect and implement human rights
and that they must adopt all necessary administrative and legislative measures to
ensure the guarantee of relevant human rights within their respective jurisdic-
tions.34 Thus, it is in the context of the politico-legal approach that the legal and
executive attribute of human rights is ensured, and through it victims of human
rights violations are able to seek legal redress for such violations personally or
through the assistance of human rights NGOs. Being a top-to-bottom approach,
factors such as good governance, positive political will, justice, good faith, and
judicial independence are essential for its successful realization.

However, the politico-legal approach to human rights is, primarily, verti-
cally-oriented and may therefore not effectively address horizontal human
rights problems such as human rights violations that occur within family rela-
tions and in the private sphere, especially violations grounded on the
‘victim’s’ consent, whereby victims of human rights violations justify the
violations against themselves on grounds of cultural and traditional practices
they blindly follow without questioning. Where the populace are themselves
not informed or aware of their rights, or where they see human rights strictly
as a foreign idea, they are often unable to challenge any violation of their
human rights by the State or question any of such violations based on cultural
or religious grounds. Thus, while the politico-legal approach to human rights
is essential for ensuring necessary political and legislative guarantees that
facilitate respect for human rights from top to bottom on the part of the State,
a parallel bottom-to-top socio-cultural approach is necessary to ensure a robust
and effective system of promoting and protecting human rights in every State.

C Application to the Muslim world
In relation to the Muslim world, it is submitted that Islam, owing to its general
socio-cultural and politico-legal influence in many Muslim States and soci-
eties as identified above, can play a significant role in effectively pursuing
both the socio-cultural and the politico-legal approaches for promoting and
protecting human rights in relevant Muslim States. The relevance of Islam in
both regards is reflected in the views of the WRR in its recently published
policy-oriented report on Islamic activism in the Muslim world. The Council
observed that ‘[p]rogressive improvements of human rights in many Muslim
countries are simply easier to accept if they can be imbedded in the local tradi-
tion and culture’,35 which reflects the need for a socio-cultural approach to

Islam and human rights in the Muslim world 449

34 See, for example, GA Res 53/144, above n 31, Articles 1 and 2.
35 WRR, above n 6, 10–11.



human rights on the one hand, and also that ‘[d]espite all the incentives and
control mechanisms, they [human rights] can only go beyond the level of
rights on paper when they can boast internal legitimacy, in other words, when
they are viewed as “one’s own law”,36 which reflects the need for a politico-
legal approach to human rights on the other hand, both as argued in this chap-
ter. The Council then pointed out notably that ‘in a number of countries . . .
this “own law” is based on Sharia’ and thus ‘[p]recisely because international
law primarily acquires its force through national law, the EU [European
Union] must recognize that the legitimizing power of the Sharia in Muslim
countries can be used to realize international human rights’.37

However, the success of both the socio-cultural and politico-legal approaches
for promoting and protecting human rights in Muslim States depends, substan-
tially, on which of two divergent perspectives is adopted in addressing the
relationship between Islam and human rights in the Muslim world, as analysed
below.

3 The two divergent perspectives on the Islam and human rights
discourse

A perusal of the literature on the subject reveals generally that there are two
broad divergent perspectives on how the question of Islam and human rights
in the Muslim world has been and continues to be addressed. These I refer to
as the ‘adversarial perspective’ and the ‘harmonistic perspective’ on Islam and
human rights. These two divergent perspectives are reflected in both human
rights and Islamist arguments on Islam and human rights respectively. The
adversarial perspective is a hostile one, while the harmonistic perspective is a
receptive one.

A The adversarial perspective
Human rights arguments reflecting the adversarial perspective on Islam and
human rights generally presume that Islam is inherently the main cause of all
human rights violations in Muslim States and perceive Islam and Islamic law
as strictly conservative and fossilized systems that cannot be in synergy with
international human rights norms and principles at all. An example of this
perspective is seen in the view of a human rights activist that ‘Islamic Sharia
law should be opposed by everyone who believes in universal human rights’.38

450 Research handbook on international human rights law

36 Ibid 169–70.
37 Ibid 170.
38 A Kamguian, Why Islamic Law should be opposed? (2002) Middle East

Women, http://www.middleastwomen.org/html/sharia.htm at 25 November 2008.



The adversarial perspective is also evident in a general view of the European
Court of Human Rights expressed in the case of Refah Partisi (The Welfare
Party) and Others v Turkey that ‘[i]t is difficult to declare one’s respect for
democracy and human rights while at the same time supporting a regime based
on sharia’.39 Similarly, there are adversarial Islamist arguments that perceive
the promotion of international human rights as a Western, anti-Islamic agenda,
which must not be encouraged to flourish in the Muslim world.40

The adversarial perspective on Islam and human rights is a confrontational
and negative perspective that tends to place a wedge between Islam and
human rights. It disregards any possible areas of common ground between the
two systems and thus eliminates the possibility of realizing human rights
within an Islamic dispensation, thereby suggesting that Muslims must make a
choice between Islam and human rights. This perspective promotes an incom-
patibility or absolute conflict theory in the Islam and human rights discourse.
While there is no doubt that there are some important areas of difference
between some human rights principles and some traditional principles of
Islam, which need to be addressed, the confrontational nature of the adversar-
ial perspective is problematic in the context of both the socio-cultural and
politico-legal approaches for promoting and protecting human rights in the
Muslim world. It does not provide room for real dialogue and engagement as
it confronts the ‘Islam and human rights’ question as a sort of competition
between two value systems, which makes it a very difficult perspective for the
realization of human rights in Muslim States through the socio-cultural and
politico-legal approaches. I have argued against this ‘discordant’ perspective
elsewhere by highlighting its general negativity and noted that such a perspec-
tive ‘emanates from the traditional divide and stereotype of confrontation
between the Occidental and Oriental civilisations, between religion and secu-
larism and more specifically between Islamic orthodoxy and Western liberal-
ism’.41

Deplorably, however, the poor human rights practices of governments in
most Muslim States also nourish the adversarial approach to Islam and human
rights, especially when such governments try to justify their human rights
violations by reference to Islamic culture or Islamic law. Nevertheless, while
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it is essential to challenge the arguments of governments that plead Islam or
Islamic law to justify their violations of human rights, it actually tends to help
their case to propose that their arguments and deplorable practices confirm
that Islam and human rights are inherently divergent and adversarial in nature.
In that regard, Entelis has observed, in relation to women’s rights, that ‘[t]he
claim that Islamic culture, as influenced by shari’a law, cannot accommodate
modern human right doctrine is simply a means by which conservative
Islamists in Government strive to preserve the patriarchal societies in place’.42

In my view, it helps the promotion of human rights in the Muslim world better
by countering such arguments with relevant evidence showing that neither
Islam nor Islamic law supports human rights violations.

Commenting on an adversarial proposition in one article which ‘urges that
the United States government should put similar energy [to that it used in
combating terrorism emerging from militants in the Muslim world] into
combating the treatment of women under Shari’a’, Modirzadeh observed,
inter alia, that while it is true that serious human rights violations occur as a
result of some Islamic rules for which solutions need to be found, ‘to suggest
that the solution to every violation is merely more “pressure” from the United
States government, seriously undermines the extent to which Islamic law is
deeply ingrained in the legal, political, and social frameworks of many
Muslim countries’.43 Thus, while an adversarial perspective on Islam and
human rights might be convenient, for example, in naming and shaming
governments of Muslim States that violate human rights on grounds of Islam
or Islamic law, it is less helpful in the context of the socio-cultural and
politico-legal approaches for promoting the realization of human rights in
Muslim States. The observation of the WRR that ‘[a] climate of confrontation
is hardly conducive to the creation of lasting conditions for . . . increasing
respect for human rights’44 is instructive in that regard.

B The harmonistic perspective
Conversely, the harmonistic perspective on Islam and human rights is a
responsive one that seeks to develop positive ways by which Islamic princi-
ples and international human rights norms can be harmonized as far as possi-
ble and thereby operate in synergy. Advocates of this perspective perceive
Islamic law as a dynamic system that can respond to the dynamics and reali-

452 Research handbook on international human rights law

42 J Entelis, ‘International Human Rights: Islam’s Friend or Foe?: Algeria as an
Example of the Compatibility of International Human Rights Regarding Women’s
Equality and Islamic Law’ (1997) 20 Fordham International Law Journal 1251,
1294–5.

43 Modirzadeh, above n 6, 212–13 (emphasis added).
44 WRR, above n 6, 209.



ties of human existence and is thus reconcilable with international human
rights norms. In contrast to the adversarial perspective on Islam and human
rights, the harmonistic perspective concentrates on realizing the ideals of
human rights in Islam rather than perceiving the question of Islam and human
rights as a competition between values. The harmonistic perspective on Islam
and human rights therefore encourages understanding, constructive engage-
ment and dialogue between Islam and human rights. This perspective empha-
sizes and explores the possibilities offered by alternative juristic views of
Islamic law that are both moderate and legitimate on relevant questions of
human rights in the Muslim world and thereby promotes a congruence theory
in the Islam and human rights discourse. Although the harmonistic perspective
promotes dialogue and understanding, this does not mean that areas of differ-
ences and conflict are downplayed or shied away from but, rather, that they
should be addressed with the aim of finding constructive resolutions of them.
Contextually, this perspective is the more helpful one in relation to the socio-
cultural and politico-legal approaches for promoting and protecting human
rights in Muslim States analysed above.

Generally, the harmonistic perspective on Islam and human rights is
reflected in different ways in the works and practices of many scholars and
advocates on the subject,45 some of which will be referred to in the next
section. The report of the WRR also favours this perspective as a positive
approach that has much more potential for the realization of human rights in
the Muslim world.46

Owing to the evident influence of Islam in the Muslim world as identified
above, I have consistently argued that approaches which encourage harmo-
nization of Islamic principles and human rights norms have a better chance of
facilitating an effective realization of the implementation of international
human rights in Muslim States than approaches that tend to place a wedge
between Islam and human rights or present human rights as an alternative
ideology to Islam in Muslim societies.47 It is in that vein that I reiterate the
need to advance the harmonistic perspective on Islam and human rights in
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conjunction with the socio-cultural and politico-legal approaches to human
rights in the Muslim world with relevant substantiations below.

4 Advancing the harmonistic perspective in the Muslim world
In his conclusion in an article on the interdependence of religion, secularism
and human rights,48 An-Na’im made the important observation that: ‘peoples
and individuals need make no choice among religion, secularism, and human
rights’ and that ‘[t]he three can work in synergy.’ He noted, however, that
‘there is a related choice that does need to be made: whether or not to attempt
mediating tensions among the three paradigms’ and he thus urged ‘scholars
and policymakers to take responsibility for that mediation rather than permit
further damage to be done by belief in the incompatibility of religion with
secular government and human rights’.49 In relation to Islam and human rights
in the Muslim world, the populace certainly ‘need make no choice’ between
Islam and human rights, as demanded by the adversarial perspective on Islam
and human rights; they can have both Islam and human rights working in
synergy. Such synergy can be achieved using the harmonistic perspective on
Islam and human rights in conjunction with the socio-cultural and politico-
legal approaches for promoting and protecting human rights, as has been
previously argued in this chapter.

In the context of the socio-cultural approach to human rights, it is apparent
that while there is a relatively strong human rights debate developing in the
Muslim world today, most of that discourse is taking place high above the
grassroots in most Muslim States. There is therefore an important need for the
human rights debates in the Muslim world to be brought down to the populace
at the grassroots in the language they understand. In the course of that, the
socio-cultural approach to human rights must address two main elements,
namely, social change and cultural control.

In every society, there is a need for some element of social change for the
effective realization of human rights, especially in the horizontal interaction of
the populace, and this is better achieved through positive improvement in
social consciousness than through forceful political or legal control.
Promoting social change can, however, be problematic in almost all societies,
but particularly in Muslim societies when this is perceived by the populace as
being externally motivated. In a recent comment on scholarship for social
change in Muslim societies, An-Na’im observed, inter alia, that ‘[e]xternal
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interventions, whatever may be [their] motivation and objectives, [are] always
likely to be regarded with suspicion and scepticism by local communities.’50

Most advocates of human rights at the local level in Muslim societies have
probably experienced this problem of suspicion and scepticism. For example,
at a conference on women’s rights in Islam under the auspices of the Planned
Parenthood Federation of Nigeria (‘PPFN’) but with international sponsorship,
held in 1994 at the University of Ibadan in Nigeria, there were suggestions from
almost all the local Muslim participants behind the scenes, and from many of
them on the conference floor, that the conference had a hidden agenda against
Islamic norms and traditions which must be resisted. The local participants
perceived the programme as externally driven to undermine Islam.51 Ten years
later, in 2004, there was similar suspicion and scepticism expressed by local
participants at an international conference at the University of Jos in Nigeria on
comparative perspectives of shari`a in Nigeria organized by the University of
Jos in conjunction with Bayreuth University of Germany and with international
sponsorship from the Volkswagen Foundation of Germany.52

Similar scenarios of suspicion and scepticism are not uncommon at such
meetings in other Muslim States, and this needs to be addressed through local
confidence-building in the international human rights system. An element of
this suspicion is also institutionally reflected in the call of the OIC to its
Muslim Member States ‘to continue their coordination and cooperation in the
area of human rights in the relevant international fora with the view to enhance
Islamic solidarity in confronting attempts to use human rights as a means to
politically pressurize any of the Member States’.53

The socio-cultural approach to human rights would work better in address-
ing that problem in conjunction with the harmonistic perspective to Islam and
human rights. In pursuing the socio-cultural approach to human rights here,
Islam can play a very positive role. On the one hand, local Muslim communi-
ties are not generally inimical to social change, but they are often more
amenable to social changes that can be justified in Islam, which, one must
however acknowledge, is not always a clear-cut matter due to the different
‘Islamic’ views that can exist on any particular issue. In that regard, there is
often the problem of how to deal with hard-line Islamist views on relevant
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human rights issues. It is submitted that, using the socio-cultural approach to
human rights, such hard-line views can be engaged by constructively using
relevant Islamic sources and arguments, which is more feasible through the
harmonistic perspective on Islam and human rights than through the adversar-
ial perspective. There is relevant evidence within Islamic sources to aid such
a congruous socio-cultural human rights discourse to promote human rights in
Muslim societies.

On the other hand, resistance to social change is usually due to the cultural
control of the populace. As culture provides a sense of community for ordi-
nary people they feel protected by it and cling to it for fear of isolation. Apart
from being a religion, Islam also theoretically provides a sense of an ‘Islamic
culture’ amongst Muslims. The religious attachment to the ‘Islamic culture’
gives it stronger control within Muslim societies. However, different negative
local traditional cultures have crept into the ‘Islamic culture’ of different
Muslim States and have for long become wrongly perceived as part of the
‘Islamic culture’, even though in contradiction with Islamic norms and princi-
ples. It has been noted that such cultural components have become so deeply
rooted in most Muslim societies that ‘many Muslims are no longer aware of
their non-religious origins.’54 Most of the grassroots populace in the Muslim
world have become subjected to such negative cultural control unknowingly,
which adversely affects their enjoyment of some basic human rights.

The issue of women’s rights is perhaps the clearest example of such nega-
tive cultural control in the Muslim world, which a socio-cultural approach to
human rights in conjunction with the harmonistic perspective to Islam and
human rights can help to address in almost all Muslim States. One example of
such adverse traditional culture that threatens and continues to violate the
fundamental right to life of many Muslim women, but which has been peddled
wrongly in different Muslim societies as part of an ‘Islamic culture’, is the so-
called ‘honour killing’ of women that sadly occurs in some parts of the
Muslim world.55 A bottom-to-top socio-cultural approach to human rights, in
conjunction with a harmonistic perspective on Islam and human rights with
reference to relevant Islamic sources against this inhuman act, is an important
means of dealing with this problem from the grassroots in Muslim States. 
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Historical evidence indicates that Islamic law has actually never been static
generally; rather it has been evolutionary and has responded to changes in
most Muslim societies, but mostly to the advantage of the male gender. I have
stated elsewhere that ‘it is hypocritical if men on the one hand acquire and
enjoy many rights and liberties of today’s world, often through constructive
and evolutionary interpretations of the Sharı̄’ah, but on the other hand
consider the rights and liberties of women to be stagnated upon the juristic
views of the classical schools of Islamic law’.56 The enhancement of women’s
rights is therefore very important in all Muslim States and can be achieved
through the harmonistic perspective on Islam and human rights in the context
of both the socio-cultural and politico-legal approaches to human rights.

The relevance of the socio-cultural approach to human rights and the
harmonistic perspective on Islam and human rights in relation to women’s
rights in Muslim societies is very well reflected in the observation of one
researcher on women’s rights in Afghanistan, who stated: ‘[f]rom my impres-
sions and interviews in Afghanistan . . . [m]any women expressed that while
they were keen to have rights, they wanted it within the framework of Islam
and not as a cultural imposition from the West.’57 The author then noted that:

Many Afghan women believed that the Qur’an offered women enough rights for
them to negotiate their rights, but it was the fundamentalist interpretations that
prevented women from claiming those rights and from educating themselves. Given
the strategies employed by various women’s organizations in Afghanistan to
empower women, it became obvious that their perceptions of culture and religion
played a crucial role in their women’s rights strategies.58

Likewise Habiba Sorabi, then the Afghanistan Minister for Women’s
Affairs,59 was quoted as stating in an interview that ‘Islam is here to stay and
women want rights within the Islamic framework; . . . Islam gave women
rights to education and employment and … her Ministry was working within
that framework.’60

Similarly, al-Hibri reflected the positive nature of the harmonistic perspec-
tive on Islam and human rights in relation to the promotion of women’s rights
in Muslim States by first observing that ‘[i]t is important to keep in mind that
most Muslim women tend to be highly religious and would not want to act in
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contradiction to their faith’.61 She then narrated a personal experience, which
corroborates the usefulness of the harmonistic perspective on Islam and
human rights in relation to the socio-cultural approach to promoting human
rights in Muslim States, as follows:

A couple of years ago, I met some ‘modern’ Muslim women behind closed doors in
a certain Muslim country. The object was to have frank discussions about Islam and
the rights of women. The women reflected a high degree of conflict and frustration.
They wanted to be good Muslims, but they wanted to have their rights as well.
When we focused on the issue of greatest concern to them, the Qur’anic view of
gender relations, and I provided a non-patriarchal Qur’anic interpretation on the
subject, sighs of relief filled the room. The conflict created by patriarchal interpre-
tations for Muslim women who do not have the benefit of a religious education is
frightening.62

She then argued that ‘[t]he majority of Muslim women who are attached to
their religion will not be liberated through the use of a secular approach
imposed’ on them and that the best way ‘is to build a solid Muslim feminist
jurisprudential basis which clearly shows that Islam not only does not deprive
them of their rights, but in fact demands these rights for them’.63

In an article commenting on Fatima Mernissi’s works on women’s rights in
the Muslim world, the authors observed that Mernissi’s approach had evolved
‘from advocating secular reconstruction of Muslim societies to a position that
resembles Islamic reformism’,64 which reflects a shift from an adversarial
perspective to a harmonistic perspective on Islam and human rights. The
authors noted that while Mernissi had argued for a reconstructive approach to
Islam in relation to women’s rights in her first book, Beyond the Veil,
published in 1975, which reflected an adversarial perspective on Islam and
human rights, she seemed to argue differently 16 years later for a reformative
approach, which reflected a harmonistic perspective on Islam and human
rights, in her book The Veil and the Male Elite, published in 1991. This,
according to the authors, represented ‘a shift from Mernissi’s earlier works, in
which she argued that the establishment of women’s rights in Muslim societies
would necessitate going beyond the limits of Islamic discourse. In The Veil
and the Male Elite, Mernissi reveals her preference for a reformist approach
to Islam and the socio-political establishment’.65 They concluded that
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‘Mernissi’s early reconstructivist approach . . . faced the test of relevance’ in
the sense that ‘[i]f Muslim feminist theory is separated from its subjects and
not able to inspire and motivate Muslim women, then that theory is diminished
in relevance and effectiveness’,66 which essentially corroborates the useful-
ness and relevance of the harmonistic perspective on Islam and human rights
in that regard.

It was noted above that the socio-cultural approach to human rights relates
to the education, information, orientation and empowerment of the populace
through the promotion of a local understanding of international human rights
norms and principles, and that local human rights NGOs, religious groups and
institutions have an important role to play in that regard. From a harmonistic
perspective on Islam and human rights, I have argued elsewhere, regarding
human rights education, that there is Islamic evidence to support the promo-
tion of human rights education and awareness in the Muslim world, and that:

[A]n Islamic and international human rights curriculum for primary, secondary and
tertiary institutions in the Muslim world is very necessary in that regard. This needs
to be implemented both in private and public schools. Due to the importance and
the role of religion and religious institutions in the Muslim world, human rights
education should not be limited to the secular institutions but also extended to the
Islamic religious institutions and centres. The provisions of the Qur’an and Sunnah
that promote the ideals of human rights must be stressed. As there are many
Qur’anic provisions that buttress most of the human rights guarantees under inter-
national human rights instruments, it is essential that the international human rights
provisions be explained and illustrated through the Islamic legal tradition for a reli-
gious and cultural appreciation of those rights. 67

I have further observed in that regard that ‘[t]he duty of promoting human
rights through education is not restricted to States alone, non-governmental
organisations and religious bodies also have an important role to play in that
regard and should be encouraged by the States to do so’, and consequently
suggested that

a decade of human rights education and dissemination be declared by the OIC for
its Member States, and Muslim States should be encouraged to adopt national plans
for human rights education in that regard. Such an approach will be a bold step
towards the realisation of the ideal Islamic society in which people are aware of
their rights, wherein human rights are duly respected and human beings enjoy the
inherent honour (karāmah) which their Creator had endowed in them at creation.68
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From a harmonistic perspective on Islam and human rights, the establish-
ment of local NGOs to facilitate a socio-cultural approach to human rights in
Muslim States can also be substantiated in Islam by reference to an earlier
practice of Prophet Muhammad. Islamic historical accounts indicate that he
had participated in an organization called Hilf al-Fudūl (League of
Excellence)69 in Mecca around 590CE as a young man before his call to
prophethood.70 The League undertook the task of intervening and protecting
the interests of the oppressed and victims of injustice in any transaction
involving the chieftains and the powerful people in Mecca at that time.
Prophet Muhammed is reported to have said about the League, after his
prophethood many years later, that it was a league he loved to join and if he
were to be ‘invited to have a hand in it even after the advent of Islam, [he]
would have undoubtedly joined again’.71 The Hilf al-Fudūl League has been
described as the first human rights NGO in Islamic history.72 The socio-
cultural promotion of human rights education and awareness, the establish-
ment of relevant human rights NGOs and the involvement of local groups and
religious institutions in that regard can therefore be positively pursued through
the harmonistic perspective on Islam and human rights in the Muslim world.

The US-based Muslim Women Lawyers for Human Rights
(‘KARAMAH’) is an example of a women’s organization whose work practi-
cally reflects the harmonistic perspective on Islam and human rights, which
can be seen emulated in other relevant areas of human rights for the Muslim
world. Information on the organization’s website indicates that it ‘is commit-
ted to research, education, and advocacy work in matters pertaining to Muslim
women and human rights in Islam, as well as civil rights and other related
rights under the Constitution of the United States’.73 The organization is said
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to be ‘founded upon the ideal that education, dialogue, and action can counter
the dangerous and destructive effects of ignorance, silence, and prejudice’ and
it ‘supports Muslim communities in America and abroad in the pursuit of
justice’. Corroborating the importance of the socio-cultural approach to
human rights, the organization has also noted that ‘[w]hen we talk of human
rights abuses, we often direct our attention to governments and institutions.
We must not forget, however, that the most basic of our rights emerges within
our private and our domestic spheres’.74

Now we turn to the politico-legal approach to human rights, which must
also address two main elements, namely, political authority and legal order.
Politically, the protection of human rights is about good governance and
accountability, which is lacking in most parts of the developing world, includ-
ing Muslim States. As earlier observed, Islam has political influence in most
parts of the Muslim world. This is evidenced by the use of Islam as a political
tool by the political elites in Muslim States. Even in secular Muslim States,
political leaders often unpack and play up their Islamic identity to cajole the
Muslim populace to their side when the political terrain gets tough. Being a
top-to-bottom approach, this element of the politico-legal approach to human
rights can be used to engage governments of Muslim States to adopt welfare
policies that ensure the guarantee of the human rights of the populace, as
required and encouraged under Islamic political principles. Employing the
harmonistic perspective on Islam and human rights, the political authority, at
least in those Muslim States that have constitutionally proclaimed Islam as the
religion of the State, can be persuaded with relevant evidence from within
Islamic sources urging accountability and good governance on the part of
those entrusted with political authority.

One political question that often creeps into the Islam and human rights
discourse in relation to the politico-legal approach to human rights is the issue
of secularism. In relation to international human rights law, the issue of secu-
larism is, apparently, paradoxical. While it is often suggested, from a human
rights perspective, that human rights are better guaranteed within a strictly
secular political dispensation, there is no specific international human rights
obligation upon States to adopt a secular political system. Stahnke and Blitt
have observed in this regard that:

Under international human rights standards, a state can adopt a particular relation-
ship with the religion of the majority of the population, including establishing a
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state religion, provided that such a relationship does not result in violations of the
civil and political rights of, or discrimination against, adherents of other religions or
non-believers.75

Nevertheless, while predominantly Muslim States may not be in violation
of international human rights rules by constitutionally declaring Islam as State
religion, Muslim States definitely have an obligation under international
human rights law to ensure non-discrimination against adherents of other reli-
gions and non-believers within their respective jurisdictions. The poor situa-
tion regarding respect for minority rights in Muslim States has rightly attracted
the interest of many Muslim scholars, who propose a re-examination of the
traditional Islamic jurisprudence on the issue of minorities (fiqh aqaliyyāt)
under Islamic law,76 which the political authorities in most Muslim States
need to address as a possible means of positively promoting respect for minor-
ity rights in the Muslim world. Berween has argued in that regard, citing rele-
vant Islamic sources, that Muslim States have an obligation to protect minority
rights under Islamic law. He observed notably that:

In an Islamic state, although the Muslim majority rules, it does not have the power
to deprive the minorities of their basic rights or to stop them from serving their soci-
ety like any other citizen. The Muslim majority must obey all Islamic laws. In many
ways it is like any other majority in any civilized society, the Muslim majority has
the power to act, but it must act legally, fairly, and without violating the rights and
liberties of any citizen. Finally, to be legitimate the Muslim majority rule must be
reasonable and it must respect and protect the rights of all minorities. That requires
protection of all those freedoms that make effective opposition possible. Those free-
doms must, at least, include the right to full and equal political participation; free-
dom of expression; freedom of the press; freedom of beliefs; an independent
judiciary; freedom of peaceful assembly and petition; and, freedom of choice.77

The realization of this obligation can be positively enhanced through the
harmonistic perspective on Islam and human rights, in conjunction with the
politico-legal approach to human rights as advanced in this chapter.

On the other hand, an effective legal order is also a very important element
of the politico-legal approach to human rights. Although this element is often
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seen as remedial and triggered by human rights violations, it can also serve to
prevent human rights violations where relevant laws are promulgated and rele-
vant human rights institutions and mechanisms are created by the State and
well utilized in that regard. Many Muslim States today have elements of
Islamic law incorporated into their domestic laws, thus the relationship
between Islamic law and human rights in Muslim States has constituted an
important aspect of the Islam and human rights discourse. As with the issue of
secularism above, States have the sovereign autonomy to adopt a legal system
of their choice, as international human rights law does not impose any specific
legal system on States. The impasse on the role of Islamic law in the drafting
of the Iraqi constitution,78 however, demonstrated the general presumption in
human rights circles that Islamic law or shari`a is inimical to civil liberties and
human rights.

There is no doubt that some traditional implementations of Islamic law,
which when viewed historically may be considered to have been ahead of their
time, are today contradictory to human rights standards. The problem is that
Islamic law has been viewed and promoted in its historical context by most
commentators and scholars, and also applied mostly as such by many Muslim
States. It is important to emphasize in that regard that Islamic law is not, and
must not be perceived as, static and fossilized, but rather is evolutionary. Its
evolutionary nature makes it complementary to human rights through the
harmonistic perspective advanced in this chapter. Where Islamic legal schol-
arship, in response to modern human rights challenges, is re-directed at
emphasizing the evolutionary nature of Islamic law rather than presenting it in
a historical context and as a fossilized legal system stuck in the past, its poten-
tial as a vehicle for the realization of human rights will be better enhanced.
The methods of Islamic law are quite robust and flexible to facilitate the
needed progressive evolution of Islamic law in that regard.79

For example, in adopting a new women’s rights-friendly Family Code, the
Mudawwana, based on Islamic law and principles, in 2004, Morocco demon-
strated the evolutionary nature of Islamic law and the possibility of a
harmonistic perspective on Islam and human rights in relation to the politico-
legal approach to human rights. It has been observed that the new Moroccan
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Family Code, compared with the old Code, ensures considerable enhancement
of women’s rights within the context of Islamic law and principles in
Morocco.80 The preamble of the new Family Code stated that the Moroccan
monarch had, during its drafting, ‘encouraged the use of ijtihad (juridical
reasoning) to deduce laws and precepts, while taking into consideration the
spirit of our modern era and the imperatives of development, in accordance
with the Kingdom’s commitment to internationally recognized human
rights’.81 The preamble further observed that the provisions of the new Family
Code were

drafted in a modern legal jurisprudential style, in conformity with Islam’s tolerant
rules and exemplary purposes while providing balanced, fair and pragmatic solu-
tions resulting from enlightened open ijtihad (juridical reasoning). This code further
stipulates that human and citizenship rights are accorded to all Moroccans, women
and men equally, in respect of the holy divine religious references.82

While the new Moroccan Family Code may be considered in human rights
circles as a modest step in relation to the protection of women’s rights gener-
ally, it nevertheless demonstrates that with the right political will, govern-
ments of Muslim States can positively enhance human rights within their
Islamic dispensations through a harmonistic perspective on Islam and human
rights in conjunction with the politico-legal approach to human rights gener-
ally. In her comments on the new Family Code, Weingartner observed that
‘the reformed code more closely aligns with modern views on women’s rights
and privileges in a democratizing society’.83 The WRR also referred to the
adoption of the new Moroccan Family Code as an example of the harmonistic
perspective on Islam and human rights through which ‘considerable improve-
ment in women’s rights has taken place under the banner of Sharia’ in
Morocco.84

Regarding the establishment of relevant political and legal institutions and
mechanisms for ensuring the practical implementation of human rights under
the politico-legal approach to human rights, I have argued elsewhere, for
example, that the creation of National Human Rights Commissions and the

464 Research handbook on international human rights law

80 See, for example, L A Weingartner, ‘Family Law and Reform in Morocco:
Modernist Islam and Women’s Rights in the Code of Personal Status’ (2005) 82
University of Detroit Mercy Law Review 687.

81 Global Rights, English Translation of the Moroccan Family Code
(Moudawana) (2004 ) HREA, at: http://www.hrea.org/moudawana.html at 29
November 2008, [Preambular 4].

82 Ibid [Preambular 5].
83 Weingartner, above n 80, 687.
84 WRR, above n 6, 11.



establishment of human rights courts in Muslim States can be Islamically
justified in line with the harmonistic perspective on Islam and human rights,
and I have also emphasized the importance of regional cooperation amongst
Muslim States in that regard.85 The WRR has also noted the importance of
cooperation among Muslim States in relation to the politico-legal approach to
human rights in conjunction with the harmonistic perspective on Islam and
human rights by stating, inter alia, that:

Legal implementation is not only the result of internal pressure within Muslim
countries and external pressure from multilateral institutions like the UN, but also
of mutual discussions and comparison among Muslim countries themselves. It is
particularly over such charged issues as gender relations, freedom of religion, and
cruel punishments that mutual learning processes can often be more effective than
external pressure that can be interpreted as paternalistic, uninformed, or even inim-
ical to ‘Islam’.86

It is clear from the above analyses and illustrations that the harmonistic
perspective on Islam and human rights is a more pragmatic and constructive
way to enhance the realization of human rights within the context of the socio-
cultural and politico-legal approaches for promoting and protecting human
rights generally, which can be adopted by advocates of human rights in
Muslim States and further encouraged through both human rights and Islamic
legal scholarship.

5 Conclusion
Apart from mere human rights standard-setting, the need for the promotion
and protection of human rights is positively acknowledged under international
human rights law and affirmed in many international human rights treaties.
Without effective promotion and protection, human rights provisions in
treaties and declarations would be mere empty rights on paper. However,
effective promotion and protection requires important systematic approaches
and methodologies, which need to be more seriously addressed in human
rights debates and literature. This chapter has been a modest attempt in that
regard. Obviously, the situation in Muslim States is more complex due to
many factors, with Islam being one significant factor, as analysed in this chap-
ter. The two essential approaches for promoting and protecting human rights,
and the two divergent perspectives on the Islam and human rights discourse as
analysed herein, have been offered as a pragmatic and constructive take on
how best to promote the realization of human rights in Muslim States. The
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position advanced in the end is informed by the author’s view that human
rights are best promoted through positive engagement, moral persuasion, posi-
tive political will and due process of law.

However, in advancing the harmonistic perspective on Islam and human
rights in conjunction with the socio-cultural and politico-legal approaches to
human rights herein, one must acknowledge the general criticism often
expressed that such an approach could be slow and indulgent, especially in the
face of human rights violations that need urgent attention, such as the issue of
women’s rights and minority rights in most Muslim States. The WRR has
observed in that regard that:

Islamic reforms in the direction of international human rights standards often appear
to Western eyes either as going too slowly or even as a step backward. However,
one should not exclude the possibility that it is precisely these kinds of reforms that
have a better chance of taking root than large or Western-imposed steps.87

The WRR further noted ‘the fact that permanent improvements cannot be
imposed and sometimes take a long time’.88

To re-emphasize the relevance of the harmonistic perspective on Islam and
human rights advanced in this chapter, it is instructive to conclude with
another observation by the WRR as follows:

The argument that Islam is principally incompatible with these ideas [democracy
and human rights] is simply untrue. This does not necessarily mean, however, that
such a policy will achieve great success in the short term. Not only are power rela-
tions stubborn, but views do not change overnight. All kinds of developments may
be of influence, such as higher education, women participating in the workforce,
migration, and media consumption. For this reason, the present limited influence of
positive views of democracy and human rights does not mean that their potential
influence will be as limited. Changes in individual behaviour as well as changes in
the political make-up can increase the need for interpretations of Islam which
support democracy and human rights.89
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18. Religion, belief and international human
rights in the twenty-first century
Peter Cumper

1 Introduction
From time immemorial human beings have sought to comprehend and cele-
brate the metaphysical.1 It is thus perhaps unsurprising that, of all the human
rights accorded contemporary legal recognition, freedom of religion (and
equivalent belief) has been described as the one with the longest lineage.2 That
said, with organised religion seemingly in decline in the West,3 and a relative
paucity of literature in the field of religious human rights,4 one might be
tempted to assume that religious belief is of little contemporary relevance.
However, any such suggestion would be false. Matters pertaining to religion
or belief have, in recent years, clearly had an impact on international affairs,
leading to claims that there has even been a ‘desecularisation of the world’.5

The influence of religion in the global arena is evidenced in at least three
respects. First, religious belief has increasingly played a significant role in
international politics,6 a by-product of what some refer to as the rise of ‘funda-
mentalism’.7 Secondly, mass immigration and demographic changes have put
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liberal democracies increasingly under pressure to accommodate religious
practices that go far beyond the Judaeo-Christian tradition.8 And thirdly, the
terrorist attacks on the US on 9/11,9 and related concerns about ‘Islamist
terrorism’,10 have focused attention on the role of religion generally and Islam
in particular in international affairs.

If the dominant ideological battle of the twentieth century was between
capitalism and communism, there is a very real possibility that the twenty-first
century will be characterised by an equivalent struggle between obdurate
faiths and secular values. Long-standing tensions, once assumed to have been
consigned to the dustbin of history, have resurfaced, most notably in regard to
the strained relationship between Islam and the West.11 As a consequence,
even though few deny that the manifestation of one’s religious beliefs is
anything other than a fundamental human right, there is little consensus as to
how freedom of religion or belief should be protected in practice, especially in
relation to the task of reconciling (seemingly inconsistent) Islamic and secular
liberal values.12 Set against such a background, this chapter seeks to analyse
the way in which religion (and equivalent belief) is guaranteed under interna-
tional human rights law.

The chapter is divided into four parts. First, I critically explore the legal
sources of religious human rights. Secondly, I identify a number of principles
that govern freedom of religion and belief under international human rights
law. Thirdly, I focus on the issue of religious dress, in an attempt to illustrate
the challenge of formulating principles of international human rights law that
are capable of accommodating both religious and secular values in the twenty-
first century. Fourthly, I conclude by commenting briefly on the prospects for
reform in relation to the protection of freedom of religion and belief.
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2 The legal sources of freedom of religion and belief
Few issues throughout history have generated more controversy than disputes
over religion or belief. As noted by one commentator, ‘homo sapiens appears
to be unique in displaying a consistent pattern of persecuting its members for
their heterodox opinions or beliefs especially when these are systematically
manifested in the form of a religion or philosophy’.13 Today freedom of
thought, conscience and religion is a well-established principle of interna-
tional human rights law, but religious freedom continues to be denied to
people in many parts of the world.14 The sources of religious human rights,
which are clearly taken more seriously by some governments than by others,
are now considered.

A The Universal Declaration of Human Rights
The Universal Declaration of Human Rights15 has long been seen as a signif-
icant landmark in the protection of international human rights.16 Drafted
largely in response to the atrocities of the Nazis in the Second World War, it
was perhaps unsurprising that it should guarantee (under Article 18 UDHR)
the principle of religious freedom.17 There are three elements to Article 18
UDHR. First, it recognises that ‘[e]veryone has the right to freedom of
thought, conscience and religion.’ Secondly, it confirms that this right includes
an individual’s ‘freedom to change his religion or belief’. And thirdly, it guar-
antees that everyone is entitled, ‘either alone or in community with others and
in public or private, to manifest his [or her] religion or belief in teaching, prac-
tice, worship and observance’.18

The UDHR claims to be a ‘common standard of achievement for all people
and all nations’ and calls on ‘every individual and every organ of society . . .
to promote respect for these rights and freedoms’.19 The question as to
whether powerful Western nations exerted a disproportionate influence during
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its drafting continues to provoke debate,20 but what is beyond dispute is that
the UDHR has been very influential in the formulation of the principles of
national and international law.21 For example, Article 18 UDHR has often
provided the template used as the basis for drafting provisions that guarantee
freedom of religion in a wide range of international human rights docu-
ments.22 In particular, the phrase used in Article 18 UDHR, ‘[e]veryone has
the right to freedom of thought, conscience and religion’, was later replicated
in one of the world’s most influential human rights treaties, the International
Covenant on Civil and Political Rights.23

B The International Covenant on Civil and Political Rights
As its title indicates, the ICCPR protects a range of civil and political rights,
including Article 18(1) ICCPR, which guarantees ‘freedom of thought,
conscience and religion’. Article 18(1) ICCPR also provides for the right ‘to
have or to adopt a religion or belief’ of one’s choice, as well as the freedom
(individually and collectively) to manifest one’s ‘religion or belief in worship,
observance, practice and teaching’. Article 18(2) ICCPR forbids coercion in
respect of the ‘freedom to have or to adopt a religion or belief’ of one’s choice,
while Article 18(3) ICCPR recognises that the right to manifest one’s religion
or beliefs may be limited on grounds that are ‘necessary to protect public
safety, order, health, or morals or the fundamental rights and freedoms of
others’. Finally, Article 18(4) ICCPR stipulates that the state must respect the
liberty of parents or legal guardians ‘to ensure the religious and moral educa-
tion of their children in conformity with their own convictions’.
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The ICCPR requires states parties to submit periodic reports to the Human
Rights Committee (‘HRC’)24 and, in relation to states parties that have also
ratified the Optional Protocol, grants individuals the right to complain directly
to the HRC of a breach of the ICCPR by those states.25 As the ICCPR is ‘the
only global human rights treaty dealing with religion that contains measures
of implementation’,26 the HRC clearly has an important role to play in relation
to international standard setting in the field of religion and belief.27 The HRC
has, for example, published General Comment 22, which offers guidance on
freedom of thought, conscience and religion,28 while it has also ruled in
specific cases on issues ranging from faith based objections to military
service29 and moral education,30 to curbs on religious dress31 and the use of
narcotics in worship.32

There is much to be commended in the work of the HRC, but in the field
of religion and belief (as in other areas) it has a number of shortcomings.
To begin with, the HRC, which consists of 18 experts of ‘high moral char-
acter and recognized competence in the field of human rights’,33 lacks the
status and powers of an international court or tribunal.34 In addition, states
which have ratified the ICCPR must normally report to the HRC every five
years,35 and, because governments are responsible for compiling their 
own reports, this increases the risk of breaches of human rights remaining
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undetected.36 What is more, although individuals in states that have ratified
the First Optional Protocol retain the right to present complaints directly to
the HRC, a significant number of states, especially those that have poor
records in the field of protecting religion or belief, have yet to grant their citi-
zens this right.37 And finally, because the principle of religious freedom
(Article 18 ICCPR) is enshrined in only one of 27 substantive ICCPR Articles
that the HRC must consider when examining state reports, there is a risk that
some HRC members may view matters pertaining to Article 18 ICCPR as
being relatively low in their overall list of priorities.38

Notwithstanding the fact that such considerations inevitably detract from
the work of the HRC, it is nonetheless important to recognise the significance
of the Human Rights Committee’s role in setting standards under Article 18 of
the ICCPR. For example, not merely has the HRC often been less deferential
to states than the European Court of Human Rights in the field of religion and
belief,39 but, in spite of some textual uncertainty,40 it has also recognised that
Article 18 ICCPR guarantees the right of religious conversion.41 There is thus
little doubt that the HRC is at the vanguard of attempts to accord protection to
freedom of religion and belief in the international arena. Indeed, its role in this
area is particularly important given the limitations of the only human rights
document that deals specifically with matters relating to religion and belief,
the Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief (‘UN Declaration (1981)’).

C UN Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief

The UN Declaration (1981) was adopted by General Assembly Resolution
36/55, on 25 November 1981. It guarantees freedom of thought, conscience
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and religion,42 outlaws coercion,43 and specifies that curbs can only be
imposed on the manifestation of religion or belief in limited circumstances.44

In addition, the UN Declaration (1981) prohibits intolerance and discrimina-
tion on the grounds of religion or belief;45 puts states under an obligation to
‘take effective measures to prevent and eliminate discrimination on the
grounds of religion or belief’;46 recognises the rights of parents to ‘organize
the life within the family in accordance with their religion or belief’;47 asserts
a child’s right to be ‘protected from any form of discrimination on the ground
of religion or belief’;48 places governments under a duty to ensure that the
rights in the UN Declaration (1981) are ‘accorded in national legislation’;49

and guarantees a range of fairly uncontroversial principles, which include the
rights to conduct religious worship,50 run ‘charitable or humanitarian institu-
tions’,51 ‘teach a religion or belief’,52 ‘solicit and receive voluntary financial 
. . . contributions’,53 train and select religious leaders,54 and celebrate reli-
gious holidays or rest days.55

In a sense the mere existence of the UN Declaration (1981) represents a
triumph for international diplomacy. After all, it should perhaps not be forgot-
ten that while it was being drafted fears were expressed that the task of produc-
ing a document that was capable of superseding Cold War rivalries, as well as
accommodating differences between the Islamic and non-Islamic worlds,
might be impossible.56 Thus, on the one hand, the UN Declaration (1981) is a
worthy and laudable achievement, which is undoubtedly ‘a milestone in the
progressive development of human rights norms’.57 Yet, on the other hand, the
value of the Declaration is tempered by the fact that it can be criticised on
several grounds.

Religion, belief and international human rights 473

42 Article 1(1) UN Declaration (1981).
43 Article 1(2) UN Declaration (1981).
44 Article 1(3) UN Declaration (1981).
45 Articles 2(1) and 3 UN Declaration (1981).
46 Article 4(1) UN Declaration (1981).
47 Article 5(1) UN Declaration (1981).
48 Article 5(3) UN Declaration (1981).
49 Article 7 UN Declaration (1981).
50 Article 6(a) UN Declaration (1981).
51 Article 6(b) UN Declaration (1981).
52 Article 6(e) UN Declaration (1981).
53 Article 6(f) UN Declaration (1981).
54 Article 6(g) UN Declaration (1981).
55 Article 6(h) UN Declaration (1981).
56 See Evans, above n 4, 227–61.
57 Donna Sullivan, ‘Advancing the Freedom of Religion or Belief through the

UN Declaration on the Elimination of Religious Intolerance and Discrimination’
(1988) 82 American Journal of International Law 488.



For a start, it is phrased in general and imprecise terms, a legacy of its
drafters having to take account of a range of (often contradictory) ideological
and religious perspectives. Moreover, the UN Declaration (1981), unlike
comparable international human rights instruments that outlaw discrimination
on the grounds of race58 and sex,59 lacks a specialist committee to monitor
state compliance with its provisions. In addition, the Declaration’s legal status
is questionable on account of the fact that it was adopted merely as a General
Assembly Resolution, which has only the status of a recommendation and so
is not automatically legally binding.60 And lastly, the Declaration arguably
fails to accord sufficient weight to the principle of individual personal auton-
omy,61 because it fails to guarantee (in express terms) the right to change one’s
religion or belief, as a result of opposition from Muslim states in the course of
its drafting.62

At best the UN Declaration (1981) should be celebrated as a noble affir-
mation of the principle of religious tolerance, but at worst it is a shabby
compromise which contributes little, apart from vague platitudes, to the elim-
ination of religious intolerance and discrimination. Perhaps the true position
lies somewhere in between. The fact that such an ill-defined document as the
Declaration has been described as ‘the most important international instrument
regarding religious rights’63 arguably demonstrates the relative lack of atten-
tion paid to the protection of religion and belief under international human
rights law. Yet, whilst the UN Declaration (1981) is clearly modest in tone,
one should not ignore its influence on the international community, not least
in that it is used by those holding the office of the Special Rapporteur on free-
dom of religion or belief to gauge the extent to which states are complying
with their international obligations in the field of religion and belief.
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60 See Evans, above n 4, 257.
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D The Special Rapporteur on freedom of religion or belief 64

The Special Rapporteur on freedom of religion or belief is an independent
expert given the task (by the HRC) of examining whether government actions
are compatible with the UN Declaration (1981).65 The Special Rapporteur can
request information from governments and may also (subject to invitation)
undertake fact-finding visits to states. As well as identifying problems in rela-
tion to matters concerning freedom of religion and belief, the Special
Rapporteur can recommend ways of ensuring that states are acting in confor-
mity with the UN Declaration (1981).66 In performing these functions, the
Special Rapporteur is required to submit annual reports to various UN bodies
(for example, the HRC and the General Assembly) on his/her work.67

Whilst successive Special Rapporteurs on religion and belief have played
an important role in standard setting in this area, their impact overall is limited
by the fact that they are under-resourced, and their only real sanction against
recalcitrant states is that of negative publicity.68 Thus, rather than being ‘an
agent of enforcement’, the primary role of the Special Rapporteur is to ‘inves-
tigate, comment and advise’ on the way in which states comply with the UN
Declaration (1981).69

A characteristic of those holding the office of Special Rapporteur has been
the different way in which they have sometimes approached areas of great
controversy. A case in point is that of blasphemy, where Asma Jahangir, the
current Special Rapporteur, has seemingly been less willing to endorse curbs
on free speech than her predecessor, Abdelfattah Amor.70 For example, Ms
Jahangir has emphasised that ‘freedom of expression is as valuable as the right

Religion, belief and international human rights 475
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69 Evans, above n 4, 247.
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to freedom of religion or belief’,71 whereas the ‘issue of [religious] defama-
tion’ was one of Mr Amor’s ‘major concerns’,72 and he was especially critical
of the press for what he called its ‘grotesque’ portrayal of religion.73 This
difference of tone, on an issue as important as that of free speech, illustrates
the challenge of formulating principles of international human rights law that
are acceptable to those from a broad range of religious or faith traditions. That
said, some differences between successive Special Rapporteurs are perhaps
inevitable due to each office holder’s background and individual priorities, as
well as developments in the ever-changing global political arena.

Given the myriad of challenges facing the international community in the
field of religion or belief, the impact of a single office holder such as the
Special Rapporteur is inevitably destined to be relatively modest. Yet every
Special Rapporteur continues to perform a useful function, particularly since
their reports not only provide a useful snapshot of state practice in the field of
religious freedom but also demonstrate the numerous ways in which religion
and belief is manifested in the twenty-first century.74

E Regional documents: the European Convention on Human Rights
Aside from the UN, the principles of thought, conscience and religion are
recognised in a number of ‘regional’ human rights documents in the world
today.75 Of these the most influential is the European Convention on Human
Rights, which was drafted in 1950 under the auspices of the Council of
Europe.76 Article 9 ECHR guarantees ‘freedom of thought, conscience and
religion’.77 It also expressly recognises the right to change one’s religion or
belief, as well as the right to manifest it ‘in worship, teaching, practice and
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freedom of religion or belief and the other UN Special Rapporteurs see David
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Human Rights’ (1986) 80 The American Journal of International Law 685.

75 For example, see Article 12 ACHR and Article 8 ACHPR.
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77 Article 9(1) ECHR.



observance’,78 subject to a number of limitations that ‘are prescribed by law
and are necessary in a democratic society in the interests of public safety, for
the protection of public order, health or morals, or for the protection of the
rights and freedoms of others’.79

The ECHR is interpreted by the European Court of Human Rights, which
has affirmed that Article 9 ECHR is not only ‘one of the most vital elements
that go to make up the identity of believers’, but ‘also a precious asset for athe-
ists, sceptics, and the unconcerned’.80 Moreover, Article 9 ECHR applies not
just to long-established ‘world religions’ (such as Christianity,81 Islam,82

Buddhism83 and Sikhism)84 but also to new religious movements (such as the
Church of Scientology),85 as well as a range of philosophical beliefs such as
pacifism,86 veganism,87 and opposition to abortion.88

In the past, relatively few complaints relating to religion or belief were
brought under the ECHR, and it was not until 1993 that the European Court
had to give judgment in a case involving Article 9 ECHR.89 This has now
changed, and with frequent allegations of religious discrimination, and minor-
ity faith groups in an ever more religiously diverse continent campaigning for
the accommodation and recognition of their religious practices, the Court’s
workload seems set to increase in the field of religion and belief in twenty-first
century Europe.

3 Religion and belief: common principles under human rights law
As noted above, the sources of religious freedom are diverse and varied.
However, it is also the case that there are a number of common principles that
govern religion and belief under international human rights law.

First, there is a general recognition that a distinction should be drawn
between the ‘internal’ and the ‘external’ practice of a religion or belief. The
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former, which has been described as an ‘inner freedom’90 and typically covers
private religious activities such as inner faith, prayer, and personal devotions,
is absolute and beyond the remit of the state.91 In contrast the latter, the right
to express or manifest one’s religion or belief, is subject to a number of restric-
tions that are deemed necessary to protect the interests of other members of
society.92

A second characteristic of international human rights law has been a
general unwillingness to define the word ‘religion’. After all, the challenge of
settling upon a definition that is flexible enough to satisfy a broad cross-
section of world faiths yet is also sufficiently precise to apply in specific cases
is formidable.93 Thus, in contrast to some national courts,94 definitions of reli-
gion have generally been avoided by international bodies such as the HRC,95

the Special Rapporteur on religion or belief,96 and the ECHR’s organs of
implementation.97

Thirdly, it is a well-established principle that freedom of religion or belief
is ‘not limited in its application to traditional religions’.98 With new religious
movements having mushroomed over the last half-century, the HRC has stated
that it ‘views with concern any tendency to discriminate against any religions
or beliefs for any reasons, including the fact that they are newly established’.99

The current Special Rapporteur on freedom of religion or belief has also
warned that ‘the legalisation of a distinction between different categories of
religion is liable to pave the way for . . . discrimination on the basis of religion
or belief’.100

Fourthly, the mere presence of an official state church is not, per se, incom-
patible with a nation’s human rights obligations. This principle, which has
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been accepted in both Europe101 and by the HRC,102 has also been confirmed
by a previous UN Special Rapporteur on religion or belief.103 That said, where
a religion has been accorded a special or established status, governments are
prohibited from interfering directly in the affairs of a state/established
church,104 while ‘discrimination against adherents to other religions or non-
believers’ is forbidden.105

Fifthly, international human rights law offers protection to believers (rather
than beliefs per se) from very serious vilification, and the Special Rapporteur
has criticised states that have failed to make it unlawful to incite religious
hatred.106 Given that the ICCPR prohibits any ‘advocacy of . . . religious
hatred that constitutes incitement to discrimination, hostility or violence’,107

and the UN Declaration (1981) calls on governments to ‘adopt criminal law
measures against organisations that incite others to practise religious intoler-
ance’,108 states would appear to be under a duty to place restrictions on words
or actions that constitute an incitement to religious hatred.

And finally, human rights documents often expressly recognise parental
rights in relation to the place of religion and belief in the upbringing of chil-
dren. For example, the ICCPR provides that states must ‘ensure [that] the reli-
gious and moral education’ of children is in conformity with the convictions
of their parents or legal guardians,109 while the ECHR stipulates that the state
must respect the ‘religious and philosophical convictions’ of parents in rela-
tion to education and teaching.110 However, the duty on states to respect
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parental rights is not absolute. For example, the European Court has held that
compulsory sex education programmes are lawful if ‘conveyed in an objec-
tive, critical and pluralistic manner’,111 while the Human Rights Committee
has also ruled that, irrespective of parental objections, classes on the history of
religion and ethics are permissible if ‘given in a neutral and objective way’.112

4 Religious dress, symbols and international human rights law

A Islamic and secular values in conflict
As noted above, a number of common principles can be identified from the
rules governing religion and belief in international human rights law. Yet there
are also many areas where there is little agreement. Often this is a by-product
of the fact that those responsible for formulating the relevant principles of
international human rights law have very different perspectives on matters of
faith. Accordingly, with an increasing number of Muslims now living in the
West,113 and secular norms having replaced traditional Christian values in
many parts of Europe,114 the potential for conflict between seemingly incom-
patible Islamic and secular liberal traditions is obvious.

This challenge of reconciling Islamic and secular western values has
already been well documented. For some there is a real risk of a ‘clash of civil-
isations’,115 whereas for others such claims are false and based on a number
of erroneous assumptions.116 It has been argued that the tenets of Islam are
compatible with the principles of international human rights,117 yet conflicts
between secular and Islamic values continue to generate acrimonious and
bitter disputes. A case in point is the extent to which the state may legitimately
impose restrictions on forms of Islamic dress. Although this is far from being
the only area where there is disagreement,118 it is an important issue on which
I will focus for four reasons.
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First, in recent years, the controversy generated by Islamic dress has been
termed ‘truly global’,119 giving rise to conflicts between Muslims and
governments as far afield as South East Asia,120 the former USSR,121 and
Western Europe.122 Secondly, the Islamic headscarf is an emotive topic that
is even capable of provoking violence, as witnessed by the kidnapping of two
French journalists by an Iraqi-based Islamist group in 2004 as a protest
against the French law outlawing conspicuous religious symbols.123 Thirdly,
disputes over religious dress highlight major differences between the Islamic
and secular approaches to the place of faith in public life,124 and with Islamic
dress often regarded as being integral to the identity of Muslim women,  it is
perhaps unsurprising that many Muslims are wary of efforts by ‘secular’
states to regulate what they can wear in public.125 Fourthly, it is likely that
religious symbols and garments will continue to generate controversy, not
least because an increasing number of young Muslims in Europe are adopt-
ing traditional Islamic styles of dress in defiance of contemporary secular
Western norms.126
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This issue of religious dress will now be explored in order to demonstrate
the challenge of formulating principles in the field of religious human rights
law that are capable of embracing both the secular liberal and Islamic tradi-
tions.

B Curbs on religious dress, secularism and Europe
It is well established that there is often a clear link between the manifestation
of religious beliefs and particular forms of religious dress. From Jewish
yarmulkes and Sikh turbans to Muslim veils and Christian crosses, the distinc-
tive identity of each group is maintained by what is worn or displayed. This
close association between faith and dress can have negative, as well as posi-
tive, connotations. Situations where people are compelled to display religious
symbols in public (for example, Jews forced to wear the star of David in Nazi
Germany) can be contrasted with those where individuals are forbidden from
wearing the religious dress of their choice (for example, bans on Islamic head-
scarves).127 Instances of the former, identified by successive Special
Rapporteurs on freedom of religion or belief as constituting a serious infringe-
ment of religious freedom,128 are rare. Thus, for the purposes of this chapter,
I focus on the latter – the extent to which international human rights law
protects those who wish to wear garments or emblems signifying their associ-
ation with a particular religious group.129

It was the introduction of a law in France four years ago, banning the
display of ‘conspicuous’ religious symbols from the classrooms of all French
state schools, which particularly focused the attention of the Western world on
the topic of religious dress.130 The French law on ‘conspicuous’ religious
symbols has attracted criticism from many sources, including academics,131

the European Parliament132 and the UN Committee on the Rights of the
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Child,133 but it continues to remain in force. France has traditionally been less
willing to accommodate religious garments and symbols in public than many
of its European neighbours,134 and the law passed in 2004 was an important
reaffirmation of its commitment to secular values.135 The rationale for this was
laïcité, the principle that religion is fundamentally incompatible with the insti-
tutions of the secular French Republic and that the manifestation of one’s
beliefs should be confined to the private rather than the public sphere.136

In considering the degree of respect that should be accorded to laïcité and
comparable secular principles, the Strasbourg human rights institutions have
granted states a wide margin of appreciation.137 It was thus perhaps no great
surprise when the European Court (in 2005) rejected a challenge to a Turkish
law prohibiting university students from wearing Islamic headscarves in
lectures or during exams, on the basis that it was reasonable to preserve the
secular nature of the university.138

C Criteria for imposing limits on religious dress or symbols
The approach of the European Court to religious dress has been widely criti-
cised,139 but it should not be forgotten that the right to manifest one’s religion
or belief in this way is not absolute. There are clearly occasions where the
interests of society take precedence over those of the individual in relation to
the accommodation of religious beliefs in a multi-faith liberal democracy.140
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This has been recognised by the current Special Rapporteur on religion or
belief, who has acknowledged that any limitation on religious dress can only
be justified ‘under precise conditions’.141 According to the Special Rapporteur
any such restriction must

be based on the grounds of public safety, order, health, or morals, or the funda-
mental rights and freedoms of others, it must respond to pressing public or social
need, it must pursue a legitimate aim and it must be proportionate to that aim.142

The Special Rapporteur’s guidelines are of considerable value, and are now
examined in more detail.

(i) Public health and safety The protection of public health and safety is a
well-accepted criterion under international human rights law for the imposi-
tion of limits on those wishing to manifest their faith in the form of religious
dress or symbols. For example, national courts and tribunals have long recog-
nised that Sikh males working in food factories must cover their beards in
order to avoid contamination.143 Such restrictions are compatible with the
principles of international human rights law.144 Similarly, on health grounds,
the HRC145 and the European Commission of Human Rights146 rejected the
complaints of a Sikh railway employee and a Sikh motorcyclist, both of whom
challenged national laws requiring them to wear (respectively) a hard hat and
a crash helmet rather than a turban.

Of course the imposition of dress restrictions in relation to matters of health
and safety can, on occasion, be problematic. A case in point is that of the
extent to which young Sikhs should be allowed to bring their ceremonial
knives (kirpans) into state schools, with Courts in the United States permitting
this practice,147 in contrast to those in Canada.148 What is clear is that, as a
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142 See Jahangir, above n 128, [53].
143 See Panesar v Nestle Co [1980] IRLR 64 and Singh v Rowntree Mackintosh

[1979] IRLR 199.
144 For example, see Article 9(2) ECHR, Article 12(3) ACHR, and Article 18(3)

ICCPR.
145 See K Singh Bhinder v Canada, UN Doc CCPR/C/37/D/208/1986 (9

November 1989).
146 See X v UK, Application No 7992/77 (1978) 14 DR 234.
147 Sikh schoolboys were permitted to wear their kirpans in a state elementary

school as long as the blades were dulled and the knife was ‘sewn tightly to its sheath’:
Cheema v Thompson 67 F.3d 883 (9th Cir, 1995) 886.

148 The Quebec Court of Appeal has outlawed the wearing of kirpans in its
schools. See Multani v Commission scolaire Marguerite-Bourgeoys [2006] 1 SRC 256.



general rule, in weighing the importance of a particular religious practice against
the need to protect public health, international tribunals usually accord priority
to the latter. This is evident from ECHR case law, where the protection of public
health took precedence over religious objections when a Dutch farmer objected
to joining the state’s animal health-care scheme,149 and a Sikh prisoner claimed
that his faith forbade him from sweeping the floor of his prison cell.150

(ii) Public order A second ground on which international human rights
law permits the imposition of limits on religious dress or symbols is the main-
tenance of public order.151 In many parts of the world religious symbols are
especially capable of provoking civil unrest or violence.152 Thus, for example,
it is inconceivable in contemporary Europe that a member of a white suprema-
cist sect would be accorded an unfettered right to display, publicly, an offen-
sive item (for example, a swastika) on the grounds of his/her belief.

The need to maintain public order is often seen most vividly in prisons. For
example, it was the rationale for the European Commission of Human Rights
refusing a Sikh prisoner’s request to wear the clothes of his choice,153 and was
even the basis for a Buddhist prisoner being forbidden from growing a
beard.154 Similarly, the importance of keeping good order in educational insti-
tutions explains why curbs have been imposed in schools on the display of
‘religious’ symbols on the basis of their association with gang culture.155

Indeed, the need to maintain school discipline may even justify a school’s ban
on a Muslim pupil from wearing a religious garment that does not conform to
its uniform policy.156

(iii) Public morals A third ground on which international human rights law
permits the imposition of limits on religious dress or symbols is the need to
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149 X v Netherlands, Application No 1068/61 (1962) 5 ECHR Yearbook 278.
150 X v UK, Application No 8231/78 (1982) 28 DR 5, 38.
151 For example, see Article 9(2) ECHR, Article 12(3) ACHR, and Article 18(3)

ICCPR.
152 See Humphries v Connor (1864) 17 ICLR 1.
153 X v UK, Application No 8231/78 (1982) 28 DR 5, 38.
154 X v Austria, Application No 1753/63 (1965) 8 ECHR Yearbook 174. In view

of the increasing recognition of prisoners’ rights in recent decades, this ruling, given
more than forty years ago, seems unlikely to be followed today.

155 See Stephenson v Davenport Community School District, 110 F.3d 1303 (8th
Cir, 1997), where a cross tattoo, sported in contravention of a school dress code, was
not protected speech under the US Constitution.

156 See R (On the Application of Begum) v Headteacher and Governors of
Denbigh High School [2006] UKHL 15, where the House of Lords held that a school
acted lawfully when it prohibited a Muslim girl from wearing a garment (jilbab) that
fell outside its uniform policy.



protect public morals. Were, for example, a religious emblem to undermine
public morality or offend considerations of taste and decency, curbs could be
placed on it.157 Such cases are of course rare. However, just as the state may
impose restrictions on what its citizens wear on the grounds of public
decency,158 so too may similar curbs legitimately be placed on items of reli-
gious dress or related symbols.

(iv) The fundamental rights and freedoms of others A final (and much
more common) reason for imposing restrictions on religious dress is the need
to ‘protect the fundamental rights and freedoms of others’.159 This phrase,
which (with the exclusion of the word ‘fundamental’) also appears in Article
9(2) ECHR, provides that societal interests may prevail over those of an indi-
vidual or group wishing to manifest their religion or belief. As a consequence,
a Muslim woman wishing to travel overseas and wearing a niqab that only
leaves her eyes visible may be required to show her face to a (preferably
female) official to proceed through passport control. Similarly, the need to
accord respect to the rights of others almost certainly prohibits a Sikh male
from being allowed to bring his kirpan with him into the cabin of an aeroplane.

Yet it is not always so easy to quantify what is meant by ‘the fundamental
rights and freedoms of others’. For example, in Şahin v Turkey, the European
Court upheld curbs on a medical student wearing an Islamic headscarf at her
university on the basis that it was necessary to take into account ‘the impact
which wearing such a symbol . . . may have on those who choose not to wear
it’.160 The need to protect ‘others’ in such circumstances may apply particu-
larly to children or young people, who are often clearly susceptible to peer
pressure when it comes to acting or dressing in a certain way. However, the
implication of the Court’s ruling in Şahin, that rational autonomous adult
university students could be pressurised into wearing the headscarf because of
the decision to do so by some of their contemporaries, is open to serious ques-
tion, and appears to take the protection of ‘others’ criterion too far.161
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157 For example, a crucifix of a naked Christ displaying his genitalia would prob-
ably fall within this category.

158 For example, in Boroff v Van Wert City Board of Education 220 F.3d 465 (6th
Cir, 2000); 121 S Ct 1355 (2001), a school acted lawfully in preventing a student from
wearing a Marilyn Manson T-shirt on the ground that the attire was ‘vulgar, offensive
and contrary to the mission of the school’.

159 Article 18(3) ICCPR.
160 Şahin v Turkey (2007) 44 EHRR 5, [115] (‘Şahin’).
161 For example, see Lewis, above n 139.



D International human rights law and the challenge of Islamic dress
The criteria listed above for imposing curbs on religious dress are seldom
determinative, and the Special Rapporteur has held that situations where the
State imposes restrictions on religious dress or symbols must ‘be considered
on a case-by-case basis [taking] into account the other human rights that may
be at stake’.162 In this context certain forms of Islamic dress raise a number of
difficult issues.

First, there is little consensus amongst Muslims themselves as to what
constitutes an appropriate form of dress in Islam.163 The Qur’an stipulates that
‘believing women’ should ‘guard their modesty’164 but, because modesty is a
‘relative term’,165 it is open to different interpretations. International human
rights tribunals are hardly the best place for resolving such disputes, a point
made by Judge Tulkens in her dissenting judgement in Şahin when she pointed
out that ‘[i]t is not the court’s role to make an appraisal of a religion or reli-
gious practice’.

A second problem is the association of Islamic dress with the subordination
of women.166 Whilst some insist that Muslim dress codes characterise the
oppression of females,167 others deny these claims,168 pointing out that the
original purpose of Islamic rules in this area was the protection of women from
predatory males.169 It is in this context that international human rights law,
which clearly forbids discrimination or unfavourable treatment on the ground
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162 See Jahangir, above n 9, [70].
163 For example, the views of Irshad Manji, The Trouble with Islam Today: A

Muslim’s Call for Reform in Her Faith (St Martin’s Griffin, New York, 2005) can be
contrasted with those of Yusuf Al-Qaradawi, The Lawful and the Prohibited in Islam
(Al-Halal Wal Haram Fil Islam) (Islamic Book Service, 1982).

164 Surah XXIV, verse 31.
165 H Afshar, ‘Gender Roles and the Moral Economy of Kin Among Pakistani

Women in West Yorkshire’ (1989) 15 New Community 211, 219.
166 Islamic headscarves and veils also touch on issues such as sexual equality and

(where girls are concerned) the relationship between schools, parents and children. See
generally Committee on the Rights of the Child, Concluding Observations on the
second periodic report of France, UN Doc CRC/C/15/Add.240 (4 June 2004) [25],
[26].

167 See J Entelis, ‘International Human Rights: Islam’s friend or foe’ (1996–97)
20 Fordham International Law Journal 1251, 1292.

168 It is argued that traditional Islamic dress offers women greater (not less) free-
dom, in giving them the confidence to move around in public free from the gaze of
men: L Abu-Odeh, ‘Post-Colonial Feminism and the Veil: Considering the
Differences’ (1992) 26 New England Law Review 1527.

169 See R Hassan, ‘Rights of Women within Islamic Communities’ in J van der
Vyver and J Witte Jr (eds) Religious Rights in Global Perspective (Martinus Nijhoff,
The Hague, 1996) 361.



of one’s sex, must offer guidance. Such matters are highly contentious,170 and
international courts and officer holders have increasingly found themselves
being asked to consider the association of certain forms of Muslim dress with
radical Islam. Thus, the Special Rapporteur on religion and belief has
condemned the ill-treatment of women for being forced to ‘wear what is
described as Islamic dress’,171 while the European Court has expressly linked
the Islamic headscarf with ‘extremist political movements’ and the absence of
‘gender equality’ in Turkey.172 The Special Rapporteur has recently spoken of
the need to ‘depoliticise issues relating to religion or belief’,173 but few issues
in contemporary Europe are more ‘politicised’ than that of Islamic dress.

Thirdly, the issue of Muslim dress tends to highlight a number of signifi-
cant (and seemingly irreconcilable) differences between the Islamic and secu-
lar traditions. One such difference is the role of faith in public life. A
fundamental tenet of secularism is that, in the exercise of one’s religion or
belief, there is an important difference between the public and the private
realm.174 As a consequence, religion in the West is typically confined to the
‘private’ rather than the ‘public’ sphere. This ‘privatisation’ of faith has led to
claims that religious beliefs are often trivialised or regarded as akin to a
‘hobby’ by organs of the state.175 Yet in Islam there is no clear distinction
between the public and private aspects of a person’s existence.176 Thus inter-
national human rights bodies have the invidious task of formulating rules
governing what is appropriate in the public sphere for both Muslims and non-
Muslims.

A fourth problem raised by curbs on religious dress is the place of secular-
ism in multi-faith liberal democracies. In the West secular values are generally
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170 For example it has been argued that the principle of sex equality should take
priority over considerations of religion or belief: S Mullally, ‘Beliefs that Discriminate:
A Rights Based Solution?’ in Conor Gearty and Adam Tomkins (eds) Understanding
Human Rights (Mansell, London, 1996) 480.

171 See Jahangir, above n 128, [38].
172 Şahin (2007) 44 EHRR 5, [115].
173 See Asma Jahangir, Report of the Special Rapporteur on freedom of religion

or belief, UN Doc A/HRC/4/21 (26 December 2006) [49].
174 On the place of religion in public life generally see Roger Trigg, Religion in

Public Life: Must Faith Be Privatised? (Oxford University Press, Oxford, 2007); David
Harte, ‘Defining the Legal Boundaries of Orthodoxy for Public and Private Religion in
England’ in R O’Dair and A Lewis (eds) Law and Religion (Oxford University Press,
Oxford,  2001) 471–95.

175 See generally S Carter (1994) The Culture of Disbelief (Anchor, New York,
1994).

176 See A Rahman, Islam, Ideology and The Way of Life (Muslim Schools Trust,
London, 1980).



seen as being value neutral, in contrast to those of a partisan religious tradi-
tion.177 Thus, Western judges often stress their ‘secular’ credentials in order to
emphasise their commitment to ‘serving a multi-cultural community of many
faiths’.178 This suggestion that secularism is synonymous with neutrality is
also evident in the jurisprudence of the European Court of Human Rights. For
example, in Dahlab v Switzerland, the European Court held that a rule
prohibiting a Muslim teacher from wearing the Islamic veil in school was
justified on the ground that this dress ban was necessary to guarantee religious
neutrality in the classroom of a multi-faith society.179 Yet the assumption that
secular values are somehow ‘neutral’ has been strongly challenged.180 Some
have attacked the rise of what has been variously termed ‘secular fundamen-
talism’181 or ‘ideological secularism’.182 Indeed, even a senior official at the
UN, in warning that ‘secularism should not be used to manipulate religious
freedom’, has recently spoken of the need to strike a balance ‘between secu-
larism and respect for freedom of religion’,183 but the practical problems of
attaining such a balance remain largely unresolved.184

A final challenge facing those responsible for interpreting or formulating
international human rights law is the fact that freedom of religion or belief
may, on occasion, impose a positive obligation on states. For example, the UN
Declaration (1981) stipulates that governments must ‘take effective measures
to prevent and eliminate discrimination on the grounds of religion or
belief’,185 but there is little agreement as to when a liberal state should be
required to accommodate the religious practices of an individual or faith
community.186 Given the suspicion that Islamic dress engenders in the West,
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177 See M Evans, ‘Religion, Law and Human Rights: Locating the Debate’ in
P W Edge and G Harvey (eds) Law and Religion in Contemporary Society (Ashgate,
Aldershot, 2000) 182.

178 Sulaiman v Juffali [2002] 1 FLR 479, [47].
179 Application No 42393/98 (15 February 2001, unreported).
180 Iain Benson, ‘Notes Towards a (Re)Definition of the Secular’ (1999–2000) 33

University of British Columbia Law Review 519.
181 On this generally see P F Campos, ‘Secular Fundamentalism’ (1994) 94

Columbia Law Review 1814.
182 See Tariq Modood, Multiculturalism (Oxford University Press, Oxford, 2007)
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183 See HRC, UN Doc A/HRC/2/SR (25 October 2006) [57].
184 For examples of state-sponsored secularism, see Bohdan Bocieurkiw and

John Strong (eds) Religion and Atheism in the USSR and Eastern Europe (Macmillan,
London, I975).

185 Article 4(1) UN Declaration (1981).
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Multiculturalism: Cultural Diversity and Political Theory ((Macmillan, London,
2000), with those of B Barry, Culture and Equality (Harvard University Press,
Cambridge, 2002).



it seems that relatively few European nations are likely to follow the lead of
the UK’s Judicial Studies Board, which recently recommended that religious
items of clothing (including the niqab) could be permitted to be worn in the
courtroom as long as they did not interfere with the interests of justice.187

5 Conclusion
The fact that age-old enmities between the Islamic and Western worlds have
resurfaced in recent years significantly increases the challenges facing those
responsible for formulating and interpreting principles of international human
rights law in the field of religion and belief. 188 Indeed, such challenges are
made all the more onerous by the fact that elements of what is commonly
referred to as ‘fundamentalism’ can be found in many religions other than
Islam, including Christianity,189 Hinduism,190 Judaism191 and Sikhism.192

Yet, notwithstanding such considerations, international human rights law still
has an important role to play in the elimination of religious discrimination and
intolerance in the twenty-first century. After all, it is a valuable resource in the
practical resolution of international disputes, as well as being of great
symbolic value in highlighting the fact that freedom of religion or belief is a
fundamental right.

Of course, a strong case can be made that more needs to be done to elimi-
nate the evils of religious discrimination and intolerance.193 This is evidently
the view of the UN Human Rights Council, which recently expressed its
concern at the ‘slow progress’ of states in implementing the terms and provi-
sions of the UN Declaration (1981).194 One possible way forward would be to
reformulate the UN Declaration (1981) and make it a legally binding interna-
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187 Judicial Studies Board, Equal Treatment Bench Book (2007) Ch 3.3. 
188 On the relationship between the Islamic and Western worlds see Tariq Ali,
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London and New York, 2002).
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Gospel: Global Christian Fundamentalism (Routledge, New York, 1996).

190 See Sumit Sarkar, Beyond Nationalist Frames: Postmodernism, Hindu
Fundamentalism, History (Indiana University Press, Bloomington, 2002). 
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(Pluto Press, London, 2004).  

192 See H Oberoi, ‘Sikh Fundamentalism: Translating History into Theory’, in
M Marty and R Appleby (eds) Fundamentalisms and the State: Remaking Polities,
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193 See David Hodge, ‘Advocating the Forgotten Human Right: Article 18 of the
Universal Declaration of Human Rights – Religious Freedom’ (2006) 49 International
Social Work 431.

194 HRC, Elimination of all Forms of Intolerance and of Discrimination Based on
Religion or Belief, UN Doc A/HRC/Res/6/37 (14 December 2007) [9(k)].



tional Convention, by modelling it on, say, the Convention on the Elimination
of All Forms of Racial Discrimination. Such a new Convention would not
merely supplement existing rules under international human rights law (such
as Article 18 ICCPR), but might also lead to the creation of a new Committee
(similar to the Committee on the Elimination of Racial Discrimination) that
could monitor the activities of states parties in the field of religion and belief.
Although a former Special Rapporteur has called for the introduction of a
Convention to tackle the problem of intolerance and discrimination based on
religion or belief,195 there is little enthusiasm within the international commu-
nity for reform in this area. As Malcolm Evans has pointed out, the general
view is that ‘the time is not yet right for a Convention’ outlawing discrimina-
tion on the grounds of religion or belief.196

Given the formidable problems of reconciling conflicting ideologies in the
field of religious human rights, it is hard to imagine when the time will be right
for radical reform in this area. The UN has long called on states to eliminate
religious discrimination and related intolerance.197 Yet all too often its fine
words fall on deaf ears because, as the Special Rapporteur has observed, reli-
gious freedom is still ‘far from being a reality’ for many people in the world
today.198
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195 See Angelo Vidal d’Almeida Ribeiro, Implementation of the Declaration on
the Elimination of All Forms of Intolerance and of Discrimination Based on Religion
or Belief, UN Doc E/CN.4/1988/45 (6 January 1988) [55], [66].
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19. DRIP feed: the slow reconstruction of self-
determination for Indigenous peoples
Melissa Castan*

1 Introduction
After centuries of wavering between benign neglect and outright hostility, the
international arena, and in particular the institution of the United Nations, has
now turned its attention to the needs and desires of Indigenous peoples. Three
decades of increasing interest in Indigenous peoples, their issues, needs and
human rights, have culminated in the adoption of the Declaration on the
Rights of Indigenous Peoples (‘the Declaration’ or ‘DRIP’) by the United
Nations General Assembly in late 2007.1 The adoption of the Declaration is
seen by many as a fundamental affirmation of the identity and protection of
Indigenous people, and indeed necessary to their very survival.2 However, the
adoption of the Declaration is not the conclusion of an era of focus and devel-
opment of international law but, rather, the culmination of a period of dynamic
change; the transition from ‘object’ to ‘subject’ of international law is
complete.3 Many outstanding areas of debate about Indigenous peoples’ rights
are not concluded, and some debates are still evolving, particularly on those
issues revolving around the meaning of self-determination, the emerging stan-
dard requiring full prior and informed consent and the relationship between
collective and individual rights.

In many respects, the ongoing tension over the obligations of states to
accord full recognition of these human rights for their Indigenous people
centres on the challenges presented by the different meanings attributed to the

* The author would like to thank David Yarrow and Jay Tilley for their invalu-
able assistance in the preparation of this chapter. Thanks also for the comments and
suggestions provided by the editors of this book.

1 GA Res 61/295, UN GAOR, 61st sess, 107th plen mtg, UN Doc
A/Res/61/295 (13 September 2008). The resolution was adopted in the 61st session of
the United Nations General Assembly on Thursday 13 September 2008.

2 J Gilbert, ‘Indigenous Rights in the Making: The United Nations Declaration
on the Rights of Indigenous Peoples’ (2007) 14 International Journal on Minority and
Group Rights 207.

3 With apologies to R Barsh, ‘Indigenous People in the 1990s: From Object to
Subject of International Law’ (1994) 7 Harvard Human Rights Journal 33.
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right of self-determination, both by Indigenous communities and the settler
states that have long asserted sovereign power over them.

This chapter will examine some of these issues through the vehicle of an
evaluation of the process towards and the content of the recent UN General
Assembly Declaration on the Rights of Indigenous Peoples. This framework
is adopted because the Declaration is a wide-reaching, long-negotiated expres-
sion of international consensus, which seeks to address most major issues of
debate in the area of recognition and protection of Indigenous peoples’ rights
at international law. This chapter will consider the meaning and consequences
of recognising rights to self-determination and the challenge to state sover-
eignty (if any), the protection of land, traditional economies and cultural prac-
tices, and the emerging requirement of free prior and informed consent when
dealing with development in Indigenous lands.4 Whilst these themes are
captured in the Declaration, much of the international jurisprudence and
debate has developed out of the UN treaty bodies and work that predates the
Declaration. These treaty bodies are fundamental to the architecture of inter-
national human rights law, and the rights of Indigenous peoples.

2 Background
Reviewing the entire landscape of international instruments and organs that
address matters of concern to Indigenous peoples would test the reader’s
patience, and has been done elsewhere in many excellent reviews.5 In short, it
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4 There are a plethora of other issues still under debate in this context, such as
the appropriate definition of who is ‘Indigenous’, what are the collective rights of
Indigenous people as opposed to their individual rights, and the role of other human
rights concepts such as equality and non-discrimination. These issues are only dealt
with in passing in this chapter, but are well ventilated in the contemporary literature on
the nature of Indigenous rights at international law; see, for example, B Kingsbury,
‘Five Competing Conceptual Structures of Indigenous People’s Claims at International
Law’ (2001) 34 New York University Journal of International Law and Politics 189;
W Kymlicka, ‘Theorising Indigenous Rights’ 29 (1999) University of Toronto Law
Journal 281; D Ivison, ‘The Logic of Aboriginal Rights’ (2003) 3 Ethnicities 321; A
Lokan, ‘From Recognition to Reconciliation: The Functions of Aboriginal Rights Law’
(1999) 23 Melbourne University Law Review 65.

5 S J Anaya, Indigenous Peoples in International Law (Oxford University
Press, Oxford, 2nd ed, 2004); S Weissner, ‘Rights and Status of Indigenous Peoples: A
Global, Comparative and International Legal Analysis’ (1999) 12 Harvard Human
Rights Journal 57; C Charters, ‘Indigenous Peoples and International Law and Policy’
(2007) 18 Public Law Review 22; B Morse, ‘The rights of indigenous and minority
peoples’ in E Perakis (ed) Rights of Minority Shareholders: XVIth Congress of the
International Academy of Comparative Law (Brisbane, 2002) General Reports; J
Gilbert, ‘Indigenous Rights in the Making: The United Nations Declaration on the
Rights of Indigenous Peoples’ (2007) 14 International Journal on Minority and Group
Rights 207.



is worth observing that the development of most issues of international law
regarding Indigenous peoples has occurred through the United Nations struc-
tures and processes,6 which has certain mechanisms that address the particu-
lar concerns of Indigenous peoples, whether as part of general human rights
law or by specifically addressing Indigenous issues. For example, the long-
standing Working Group on Indigenous Populations,7 the newer Permanent
Forum on Indigenous Issues,8 and the work of the Special Rapporteur on
human rights and indigenous peoples9 and other related Special Rapporteurs10

and Independent Experts all contribute to the burgeoning jurisprudence on
Indigenous peoples and their rights. In addition there are a number of well-
known declarations and protocols which also incorporate the rights, concerns
and input of Indigenous peoples.11
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6 Although it should be noted that some steps have been taken through the
ILO’s Convention concerning Indigenous and Tribal Peoples in Independent
Countries, opened for signature 27 June 1989, ILO Convention No 169 (entered into
force 5 September 1991) (‘ILO Convention No 169’), which has been ratified by 20
Member States. The list of these States can be found at: http://www.ilo.org/ilolex/cgi-
lex/ratifce.pl?C169 at 4 February 2009.

7 This body addressed Indigenous issues from 1982 until the dismantling of the
United Nations Commission on Human Rights in 2006, when the Working Group was
disbanded. Its new manifestation is known as the ‘Expert Mechanism on the Rights of
Indigenous Peoples’ pursuant to HRC Res 6/16, UN Doc A/HRC/Res/6/16 (28
September 2007).

8 Established in 2000 by the United Nations Economic and Social Council
(‘ECOSOC’) in ECOSOC Res 2000/22, UN Doc E/Res/2000/22 (28 July 2000). The
Permanent Forum first convened in 2002, and meets annually.

9 For example see the ‘Country Reports’ available at http://www2.ohchr.org/
english/issues/indigenous/rapporteur/ at 4 February 2009.

10 See, for example, Special Rapporteur Erica-Irene Daes, Indigenous People’s
Permanent Sovereignty over Natural Resources: Final Report, UN Doc
E/CN.4/Sub.2/2004/30 (13 July 2004), and Special Rapporteur on Treaties,
Agreements and Constructive Arrangements between States and Indigenous
Populations, Mr Miguel Alfonso Martínez, Study on treaties, agreements and other
constructive arrangements between States and indigenous populations: Final Report,
UN Doc E/CN.4/Sub.2/1999/20 (22 June 1999).

11 International Covenant on Economic, Social and Cultural Rights, opened for
signature 19 December 1966, 999 UNTS 3 (entered into force 3 January 1976)
(‘ICESCR’); Convention on the Rights of the Child, opened for signature 20 November
1989, 1577 UNTS 3 (entered into force 2 September 1990); Convention on Elimination
of all forms of Discrimination Against Women, opened for signature 18 December
1979, 1249 UNTS 13 (entered into force 3 September 1981); Convention on the
Elimination of All Forms of Racial Discrimination, opened for signature 21 December
1965, 660 UNTS 195 (entered into force 4 January 1969) (‘CERD’); Declaration on
the Rights of Members belonging to National or Ethnic, Religious and Linguistic
Minorities, GA Res 47/135, UN GAOR, 47th sess, 92nd plen mtg, UN Doc



There are, as mentioned earlier, UN human rights treaties and conventions
which address the rights of all people, and within those instruments there are
specific and general rights which address issues of concern to Indigenous
peoples. Best known of these instruments are the International Covenant on
Civil and Political Rights (‘ICCPR’),12 and the concomitant jurisprudence of
the Human Rights Committee (‘HRC’), particularly regarding Articles 1 (right
of self-determination) and 27 (minority rights). The text of those articles does
not address the subject of Indigenous people explicitly, but the HRC has
responded to this omission by specifying that these articles have a special role
to play in the protection of Indigenous peoples, particularly in General
Comment 23, elucidating the scope of Article 27 in particular:

The enjoyment of the rights to which article 27 relates does not prejudice the sover-
eignty and territorial integrity of a State party. At the same time, one or other aspect
of the rights of individuals protected under that article – for example, to enjoy a
particular culture – may consist in a way of life which is closely associated with
territory and use of its resources. This may particularly be true of members of
Indigenous communities constituting a minority.13

The CERD likewise applies to all people, but the CERD Committee has spec-
ified the role the Convention has for Indigenous people, both in its decisions
and country comments and in its General Recommendation 23:

The Committee is conscious of the fact that in many regions of the world indige-
nous peoples have been, and are still being, discriminated against, deprived of their
human rights and fundamental freedoms and in particular that they have lost their
land and resources to colonists, commercial companies and State enterprises.
Consequently the preservation of their culture and their historical identity has been
and still is jeopardised.14
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A/Res/47/135 (18 December 1992); Rio Declaration on Environment and
Development, UN Doc A/CONF.151/26 (Vol I) (12 August 1992); Declaration of the
World Summit on Sustainable Development, UN Doc A/CONF.199/L.6/Rev.2 (4
September 2002); and the Convention on Biodiversity, opened for signature 5 June
1992, 1760 UNTS 79 (entered into force 29 December 1993), to name but a few. These
are reviewed in C Charters, ‘Indigenous Peoples and International Law and Policy’
(2007) 18 Public Law Review 22, and S Pritchard and C Hednow-Dorman, ‘Indigenous
People and International Law: A Critical Overview’ (1998) 3 Australian Indigenous
Law Review 437.

12 Opened for signature 16 December 1966, 999 UNTS 171 (entered into force
23 March 1976).

13 Human Rights Committee, General Comment 23: The Rights of Minorities,
UN Doc CCPR/C/21/Rev.1/Add.5 (8 April 1994) [3.2] (see also [7]). Note too that the
Inter-American Court on Human Rights has expanded upon the rights of Indigenous
peoples.

14 Committee on the Elimination of Racial Discrimination, General



Although there is a surfeit of other treaties and conventions, the ICCPR and
the CERD have dominated the development of international standards
concerning Indigenous rights because these treaties have monitoring bodies
with a high degree of credibility and wide-ranging participation from the vast
majority of member states.15 Beyond the UN are the other organisations that
address Indigenous peoples’ rights; the ILO via Convention 169 on Indigenous
and Tribal Peoples, the Organization of American States (with its proposed
Declaration on Indigenous Peoples), the Inter-American Human Rights
System, the European Union, and the World Bank.

3 Setting the groundwork
After some twenty years development, on 13 September 2007 the United
Nations General Assembly finally adopted the Declaration on the Rights of
Indigenous Peoples, with a majority of 143 of the 158 states voting in favour
of its adoption.16 The Declaration had its origins in the work of the UN
Working Group on Indigenous Populations (‘WGIP’), established in 1982
under the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities,17 itself a subordinate body to the Commission on
Human Rights. The WGIP was the first UN body specifically mandated to
deal with Indigenous issues, by reviewing developments in and international
standards concerning Indigenous people and their rights.18 At that time the
only international instrument to deal specifically with the rights of Indigenous
people was the ILO Convention 107 on Indigenous and Tribal Populations.19

Although important historically, it was not widely accepted by Indigenous
people as representing their needs or concerns, and was not broadly ratified by
ILO member states.20 The WGIP became a forum for Indigenous representa-
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Recommendation XXIII: Indigenous Peoples, UN Doc A/52/18 Annex V (18 August
1997).

15 S Joseph, J Schultz and M Castan, The International Covenant on Civil and
Political Rights: Cases, Materials and Commentary (2nd Edition) (Oxford University
Press, Oxford, 2004) 875.

16 Of the 15 states that did not vote in favour of the Declaration, 11 abstained
(Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria,
Russian Federation, Samoa and Ukraine;) and 4 cast negative votes (Australia, Canada,
New Zealand and the United States of America).

17 This body was renamed the ‘Sub-Commission on the Promotion and
Protection of Human Rights’ in 1999.

18 ECOSOC Res 1982/34, UN Doc E/Res/1982/34 (7 May 1982) sets out the
mandate of the WGIP.

19 Convention concerning the Protection and Integration of Indigenous and
Other Tribal and Semi-Tribal Populations in Independent Countries, opened for signa-
ture 26 June 1957, ILO Convention No 107 (entered into force 2 June 1959).

20 Only 18 States ratified: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C107 at 4
February 2009. See also Anaya, above n 5.



tives who, noting the absence of international and UN principles specific to
their needs or developed with their input, began work on a Declaration that
reflected their participation and concerns.21

In 1993 the WGIP agreed on its final text for the ‘Draft UN Declaration on
the Rights of Indigenous Peoples’ (‘Draft Declaration’) and it was passed up
the UN hierarchy to the Sub-Commission, which adopted the draft in 1994.22

At this point, the Draft Declaration stalled for 11 years in the hands of the
Working Group on the Draft Declaration (‘WGDD’), an inter-sessional group
created by the Commission on Human Rights to review the draft text. Unlike
the WGIP and the Sub-Commission, which were each composed of indepen-
dent experts, the WGDD comprised representatives from UN member states,
and these representatives baulked at most of the Articles of the Draft
Declaration, particularly those that enlivened thorny issues of self-determina-
tion, land rights, and collective rights.23 Finally, in 2006, the Chairperson-
Rapporteur of the WGDD broke the impasse by proposing a compromise text,
which sought to meet some of the objections of the States parties and maintain
the integrity of the WGIP text.

The successor to the Commission, the Human Rights Council, adopted the
revised text in June 2006, and it was anticipated that the General Assembly
would adopt the declaration in the next session at the end of 2006. However,
last-minute concerns expressed by the African Group of nations led to a post-
ponement, in order to further consider issues of particular concern. Those
issues coalesced under similar impediments that had arisen earlier, such as
concerns about the impact of the rights to self-determination and to traditional
lands and natural resources, and certain constitutional concerns about mainte-
nance of distinct political, legal and economic institutions, whilst participating
in the mainstream institutions.24 Ultimately, some further amendments to the
draft text were made and were accepted by the states that had already voted in
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21 Erica-Irene A Daes, ‘An overview of the history of indigenous peoples: self-
determination and the United Nations’ (2008) 21 Cambridge Review of International
Affairs 7.

22 This version of the text is found in the Sub-Commission’s Annual Report
1994, UN Doc E/CN.4/Sub.2/1994/56 (26 August 1994).

23 Gilbert, above n 2, 213. Daes, above n 21.
24 African Commission on Human and Peoples’ Rights, Final Communiqué of

the 41st Ordinary Session held in Ghana on 16–30 May 2007 (2007) ACHPR,
http://www.achpr.org/english/communiques/communique41_en.html at 4 February
2009. See also W van Genugten, The African Move towards the Adoption of the 2007
Declaration on the Rights of Indigenous Peoples: The Substantive Arguments Behind
the Procedures, Paper prepared for the Committee on the Rights of Indigenous Peoples
of the International Law Association (2008) SSRN, http://ssrn.com/abstract=1103862
at 4 February 2009.



favour of the text.25 This development paved the way for adoption in mid-
September 2007.

The main sticking point in the progress to adoption of the Declaration had
always been political sensitivity over the concept of self-determination by
states parties, and the challenge to territorial integrity that this right superfi-
cially appeared to present. A Declaration is not a legally binding document per
se, but some parts of a Declaration may reflect customary international prac-
tice or recognition of such practice, and may thus constitute international
law.26 Although the DRIP is not a legally binding document, it captures a
number of human rights obligations that States have already embraced, and so
to some degree it represents general principles of international law.27 Article
38 DRIP provides that States shall, in cooperation with Indigenous peoples,
‘take the appropriate measures, including legislative measures, to achieve the
ends of this Declaration’.28 Where states abide by Article 38 DRIP, they elect
to become bound by their own legislative requirements.29
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25 In essence these amendments revolved around providing explicit recognition
that States could adopt different methods for meeting the standards set in the
Declaration, as the situation of Indigenous peoples differs across nations and regions.
Paragraph 23 of the Preamble to the Declaration addressed the concerns expressed by
the African nations. The amendments can be viewed at http://www.un.org/esa/socdev/
unpfii/documents/Declaration_IPs_31August.pdf at 4 February 2009.

26 For example, a wide range of authors have suggested that the Universal
Declaration of Human Rights GA Res 217A (III), UN Doc A/810, 71 (1948) (‘UDHR’)
has evolved into customary law: A Eide and G Alfredsson, ‘Introduction’ in A Eide and
G Alfredsson (eds) The Universal Declaration of Human Rights: A Common Standard
of Achievement (Martinus Nijhoff, The Hague, 1999) xxv, xxxi–ii; Louis B. Sohn: ‘The
new international law: protection of the rights of individuals rather than states’ (1982)
32 American University Law Review 1 at 15–17.

27 S J Anaya, Report of the Special Rapporteur on the situation of human rights
and fundamental freedoms of indigenous people, UN Doc A/HRC/9/9 (11 August
2008) [43].

28 The Supreme Court of Belize recently referred to the Declaration as express-
ing general principles of international law, and of such force that the Government of
Belize should not disregard it; Aurelio Cal and Ors v Belize, Supreme Court of Belize,
No 171/2007. This was the first decision of a state court to apply the UN DRIP, just
one month after its adoption by the General Assembly.

29 The nature of the Declaration was cited by Australia and Canada as reasons
for not adopting the Declaration. The specifics of their reasoning will be discussed
below. See Australia’s concerns as expressed by Australia’s Ambassador to the UN,
Robert Hill, who said that, although the Declaration ‘would not be binding on Australia
and other States as a matter of international law, he was aware that its aspirational
contents would be relied on in setting standards by which States would be judged in
their relations with Indigenous peoples’: United Nations Department of Public
Information, ‘General Assembly Adopts Declaration on Rights of Indigenous Peoples;



4 The legal dimensions of the right to self-determination
The articulation of the right of self-determination is the opening Article in
both the ICCPR and the ICESCR, which together with the UNDP are accepted
as the primary standards of human rights principles expressed in the UN
human rights system. All peoples have the right to self-determination, and
Indigenous peoples are ‘peoples’ for that purpose.30 The prioritising of the
right of self-determination is deliberate; it is a guarantee designed to protect
human dignity by protecting full and free participation in civil and political
processes and upholding rights to pursue economic, social and cultural devel-
opment. The right to self-determination is essential to the enjoyment of all
human rights.31

The debate about the nature of self-determination is often presented as a
matter of competing claims to the sovereignty of a territory, particularly in the
context of Indigenous rights to self-determination. This false dichotomy has
long been discredited, yet it was instrumental in the delay in adoption of the
Declaration by the WGDD and the Group of African nations, and the negative
votes of the four Anglo-settler nations, Canada, Australia, New Zealand and
the United States (‘CANZUS’). The threat or fear of challenges to territorial
sovereignty may well be a straw man argument, as there is such a wide range
of state obligations to minorities and Indigenous people, the vast majority of
which fall well short of any sovereign claim.32 Nevertheless it is an argument
that is raised relentlessly, as discussed below. The short answer to these
expressions of uncertainty and discomfort with the rights of Indigenous
peoples’ self-determination may be that the Declaration and its expressions of
self-determination (and the other normative standards) are all subject to, and
read in conformity with, other UN instruments and articulations of human
rights. Self-determination thus is incapable of being elevated to a point that
brings it into conflict with international ‘hard’ law on territorial integrity and
state sovereignty, which are essentially the ‘dominant paradigms’ underpin-
ning the United Nations system.33
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“Major Step Forward” Towards Human Rights for All, Says President’ (Press Release,
13 September 2007).

30 Anaya above n 5; Gilbert, above n 2, 218; P Thornberry, Indigenous Peoples
and Human Rights (Manchester University Press, Manchester, 2002) 420.

31 Human Rights Committee, General Comment 12: Article 1 (right to self-
determination), UN Doc HRI/GEN/1/Rev.1 at 12 (13 March 1984); Committee on the
Elimination of Racial Discrimination, General Recommendation 21: The right to self-
determination, UN Doc A/51/18 Annex VIII at 125 (8 March 1996).

32 For instance consider the concept of ‘relational’ self-determination, reflecting
the need for Indigenous people to assert some control in the relationship with the domi-
nant institutions of the state; for example, M Murphy, ‘Representing Indigenous Self-
determination’ (2008) 58 University of Toronto Law Journal 198.

33 Anaya, above n 5.



This deference to territorial and sovereign integrity is captured by Article
46(1) DRIP:

Nothing in this Declaration may be interpreted as implying for any State, people,
group or person any right to engage in any activity or to perform any act contrary
to the Charter of the United Nations or construed as authorizing or encouraging any
action which would dismember or impair, totally or in part, the territorial integrity
or political unity of sovereign and independent States.

Article 46 DRIP would appear to mollify those states that fear a reinvigorated
decolonisation process for Indigenous people. Indeed, by including the
explicit limitation to the meaning of self-determination in this specific context,
the General Assembly has arguably acceded to a different (or lesser) quality
of self-determination due to Indigenous people, in contrast to that due to
peoples generally, as most other expressions of self-determination do not
come with such explicit provisos.34

Despite its position of prominence as Article 1 ICCPR, the HRC has fore-
closed the justiciability of the right of self-determination, whether for Indigenous
peoples or others. It did so on the basis that the right attaches to peoples, but the
Optional Protocol35 (under which states submit to the complaints procedure of
the ICCPR) provides a ‘recourse procedure for individuals’, and thus is not avail-
able for peoples in their collective sense.36 Concomitantly, the scope of protec-
tion accorded by other articles of the ICCPR has been elevated, perhaps in part in
response to the inaccessibility of Article 1 ICCPR.

Notably the HRC has emphasised the rights Indigenous people must be
accorded under Article 27 ICCPR regarding the rights of minorities to enjoy
their own culture. This development manifests in a variety of forms, including
the traditional, cultural and economic practices associated with land and other
natural resources.37 Although some aspects of the rights under Article 27
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34 This development was anticipated by Thornberry, above n 30, 420.
35 Optional Covenant 1 to the International Convention for Civil and Political

Rights, opened for signature 16 December 1966, 999 UNTS 302 (23 March 1976).
36 Kitok v Sweden, UN Doc CCPR/C/33/D/197/1985 (27 July 1988) [6.3];

Ominayak v Canada, UN Doc CCPR/C/38/D/167/1984 (26 March 1990) (‘Ominayak
v Canada’); Marshall (Mikmaq) v Canada, UN Doc CCPR/C/43/D/205/1986 (4
November 1991); Mahuika v New Zealand, UN Doc CCPR/C/70/D/547/1993 (15
November 2000).

37 See Human Rights Committee, General Comment 23: The rights of minori-
ties (Article 27), UN Doc. CCPR/C/21/Rev.1/Add.5 (8 April 1994). Ominayak v
Canada, Länsman v Finland, CCPR/C/83/D/1023/2001 (15 April 2005) and reiterated
by Committee on the Elimination of Racial Discrimination, General Recommendation
23 (Rights of indigenous peoples), UN Doc A/52/18, Annex V at 122 (18 August 1997)
(‘General Comment 23’). For general discussion see Joseph et al, above n 15, 779–89.



ICCPR come close to some aspects of the rights under Article 1 ICCPR
(particularly on control of activities carried out on traditional lands), the HRC
has warned against confusing the ambit of these Articles; Article 27 ICCPR is
an individual right attaching to a person who is part of a minority (or in this
case Indigenous group) whereas Article 1 ICCPR attaches to peoples.

[3.1] The Covenant draws a distinction between the right to self-determination and
the rights protected under Article 27. The former is expressed to be a right belong-
ing to peoples and is dealt with in a separate part (Part I) of the Covenant. Self-
determination is not a right cognisable under the Optional Protocol. Article 27, on
the other hand, relates to rights conferred on individuals as such and is included,
like the articles relating to other personal rights conferred on individuals, in Part III
of the Covenant and is cognisable under the Optional Protocol.38

The right to participate in decisions concerning one’s traditional lands and
resources would thus be an aspect of self-determination,39 but also represents
part of the right to protection of a minority’s culture and of cultural practices
over land.40 Perhaps the Declaration represents an engagement with
Indigenous peoples as peoples rather than minorities, and so opens a wider
vista of self-determination recognition without stretching to breaking point the
territorial integrity of States.

5 Consent or consult?
A notable development out of the right of self-determination (as opposed to
minority rights) is the articulation of the right to free, prior and informed
consent (‘FPIC’), a standard that is now expressed not only in the
Declaration41 but in a number of international sources (explored below). The
Declaration appears to be relatively firm on the need for states parties to secure
the consent of Indigenous communities affected by state action, such as devel-
opment plans, the extinguishment of property rights, or the granting of rights
to third parties.

The particular rights that Indigenous peoples have to self-determination
include the right to negotiate and participate in decisions relevant to them
as Indigenous peoples. Whilst this is no doubt inherent in rights of equal-
ity, or non-discrimination and political participation, it also is an expression
of modern legal and constitutional concepts such as the rule of law, and
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38 General Comment 23, above n 37, [3.1]; see also [3.2] set out above.
39 As explained by A Xanthaki, Indigenous Rights and United Nations

Standards: Self-Determination, Culture and Land (Cambridge University Press,
Cambridge, 2007); Anaya, above n 5.

40 Xanthaki, above n 39; Joseph et al, above n 15.
41 See particularly Articles 10, 19, 28, 29 and 32 DRIP.



democratic rights.42 Effective participation is an aspect of self-determination
(this is often referred to as the ‘internal’ aspect43) and is clearly protected in
Articles 1 and 27 ICCPR, Article 5(c) CERD, Article 2(3) of the United
Nations Declaration on the Rights of Members belonging to National or
Ethnic, Religious and Linguistic Minorities,44 and the Declaration on Friendly
Relations.45

The legal principles regarding participation of and consultation with
Indigenous peoples are found in the jurisprudence of human rights bodies, as
well as being explicitly set out in their governing instruments. For example the
CERD in its General Recommendation 23 emphasised the requirement for
‘informed consent’ in the context of participation in public life and decisions
made concerning their interests.46 The HRC has similarly expressed the need
for ‘effective participation’ of Indigenous peoples in decisions that impact
upon their articulation of cultural practices, including those relating to land
and natural resources.47 This requirement of informed consent arises out of the
minority, language and cultural rights expressed in Article 27 ICCPR.48

The World Bank, as ostensibly the primary international development insti-
tution, must also abide by the requirement to observe the concerns of
Indigenous people affected by any development project it finances. The World
Bank’s Operational Policy and Bank Procedure 4.10 on Indigenous Peoples
states that finance for development projects can only be provided when the
Bank is sure that the borrower has ensured free, prior, and informed consulta-
tion, resulting in wide support for the development project by the Indigenous
peoples affected by it.49 The objective underlying this standard was said to be
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42 See, for example, the discussion in Xanthaki, above n 39, 253.
43 R McCorquodale, ‘Self-Determination: A Human Rights Approach’ (1994)

43 International and Comparative Law Quarterly 857, 864.
44 See above n 11.
45 Declaration on Principles of International Law Concerning Friendly

Relations and Cooperation among States in Accordance with the Charter of the United
Nations, GA Res 2625(XV), UN GAOR, 25th sess, 1883rd plen mtg, UN Doc A/8018
(24 October 1970) [7]. Further see Joseph et al, above n 15, Ch 7.

46 See CERD General Recommendation 23, above n 37, [4], which calls on
states to make certain that ‘Indigenous peoples have equal rights in respect of effective
participation in public life and no decisions directly relating to their rights and interests
are taken without their informed consent’.

47 UN Human Rights Committee, General Comment No 23: The rights of
minorities (Art 27), UN Doc CCPR/C/21/Rev.1/Add.5 (8 March 1994) [7].

48 Joseph et al, above n 15, 782.
49 World Bank, Operational Directive 4.10 (Indigenous People), World Bank

Doc OP/BP4/10 (2005) World Bank, http://web.worldbank.org/WBSITE/
EXTERNAL/TOPICS/EXTSOCIALDEVELOPMENT/EXTINDPEOPLE/0,,menuPK
:407808~pagePK:149018~piPK:149093~theSitePK:407802,00.html at 5 February



to ‘ensure that Indigenous peoples do not suffer adverse effects during the
development process, particularly from Bank-financed projects, and that they
receive culturally compatible social and economic benefits’.50 Notably this
requirement fell well short of requiring Indigenous peoples’ ‘consent’, and at
best provides a requirement for negotiation; there is no implicit veto right for
Indigenous peoples in the World Bank policy.

The Organization of American States, in the Proposed American
Declaration on the Rights of Indigenous Peoples (‘PADRIP’),51 expresses the
requirement of minimum standards of consultation52 and sets out an obligation
on states parties to ensure that their decisions ‘regarding any plan, program or
proposal affecting the rights or living conditions of Indigenous people are not
made without the free and informed consent and participation of those people’
unless there are exceptional circumstances.53

This proposed Declaration has already had an impact on the development
of international law. The Inter-American Commission on Human Rights, in its
decision in the Western Shoshone case, Dann v United States, reiterated that
general international legal principles included ‘the right of Indigenous peoples
to legal recognition of their varied and specific forms and modalities of their
control, ownership, use and enjoyment of territories and property; the recog-
nition of their property and ownership rights with respect to lands, territories
and resources they have historically occupied’ and specifically pointed to a
requirement of mutual consent in the change to any pre-colonial property
rights:

[W]here property and user rights of Indigenous peoples arise from rights existing
prior to the creation of a state, recognition by that state of the permanent and
inalienable title of Indigenous peoples relative thereto and to have such title
changed only by mutual consent between the state and respective Indigenous
peoples when they have full knowledge and appreciation of the nature or attributes
of such property.54
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2009 (OP 4/10). For discussion of the World Bank and its adherence to this require-
ment see S Errico, ‘The World Bank and Indigenous Peoples: the Operational Policy
on Indigenous Peoples (OP 4.10) Between Indigenous Peoples’ Rights to Traditional
Lands and to Free, Prior, and Informed Consent’ (2006) 13 International Journal on
Minority and Group Rights 367.

50 OP 4.10 [1].
51 Proposed American Declaration on the Rights of Indigenous Peoples, OAS

Doc OEA/Ser/L/V/.II.95 Doc.6 (26 February 1997).
52 See Articles XII, XV, XVII PADRIP.
53 Article XXI(2) PADRIP.
54 Mary and Carrie Dann v United States, Case 11.140, Report No 75/02, Inter-

Am C HR, Report No 75/02, Doc 5, Rev.1 at 860 (2002) [130], [131]. The Western
Shoshone Dann sisters refused to comply with a US grazing permit system, applicable



This decision built on the Inter-American Court’s findings in the earlier Awas
Tingni case, recognising traditional or customary communal title held by the
Mayangna community, and finding a violation of their property rights by
Nicaragua when a foreign commercial operation was granted felling rights
over Indigenous community lands.55

In its recent decision of Saramaka People v Suriname about a non-
Indigenous tribal group,56 the Inter-American Court expanded upon the stan-
dard of ‘consultation’, identifying three safeguards: states must ensure
effective participation of an Indigenous or Tribal group whose rights to lands
are to be restricted, the group members must receive a reasonable benefit from
the proposal, and an independent report on the risks and impacts of the
proposal must be prepared prior to any change to property rights.57 The Court
also stated that where large-scale development projects are planned that would
have major impacts on the Saramakan territory, the State will have a duty to
do more than consult; it must gain their consent according to their traditions
and customs.58 The decision demonstrates this Court’s attempt to balance the
needs of the minority group with those of the wider majority, and its decision
referred to the DRIP in support of this reconciliation of competing interests.59

Another international instrument, outside the UN system, that addresses
the requirement for consultation is the International Labour Organisation’s
Convention No 169 on Indigenous and Tribal Peoples, which was (somewhat
optimistically) described by Anaya as ‘the most prominent and specific inter-
national affirmation of Indigenous cultural integrity and group identity’ (prior
of course to the adoption of the DRIP).60 Article 6 sets out the requirement
that
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to traditional Western Shoshone lands. The Commission found that the US had failed
to ensure that the Indigenous people’s property rights had been extinguished prior to
the granting of the permit in accordance with rights of equality and to property, under
the proposed American Declaration. Interestingly the Commission also made reference
to the standards arising from the ILO Convention No 169, an instrument to which the
US is not a party.

55 Mayagna (Sumo) Awas Tingni Community v Nicaragua, Inter-Am Ct HR (Ser
C) No 79 (31 August 2001).

56 Case of the Saramaka People v Suriname, Inter-Am Ct H R (Ser C) No 172
(28 November 2007) (‘Sarmaka People’).

57 Saramaka People [129]–[140]; see further Saramaka People v Suriname,
Inter-Am Ct H R (Ser C) No 172 (8 August 2008).

58 Ibid, [34].
59 Ibid, [131].
60 S J Anaya, ‘International Human Rights and Indigenous Peoples: the Move

Towards the Multicultural State’ (2004) 21 Arizona Journal of International and
Comparative Law 13, 17.



[1] Governments shall:
(a) Consult the peoples concerned, through appropriate procedures and in particu-
lar through their representative institutions, whenever consideration is being given
to legislative or administrative measures which may affect them directly;
(b) Establish means by which these peoples can freely participate, to at least the
same extent as other sectors of the population, at all levels of decision-making in
elective institutions and administrative and other bodies responsible for policies and
programmes which concern them;
(c) Establish means for the full development of these peoples’ own institutions and
initiatives, and in appropriate cases provide the resources necessary for this
purpose.
[2] The consultations carried out in application of this Convention shall be under-
taken, in good faith and in a form appropriate to the circumstances, with the objec-
tive of achieving agreement or consent to the proposed measures.61

Aside from the requirement of ‘consent’ expressed in the proposed
American Declaration, all major international standards on this issue, includ-
ing the requirement of participation and consultation expressed in the CERD,
the HRC, the World Bank and the ILO, fall short of requiring the full agree-
ment of the Indigenous peoples whose territories, polity, knowledge or other
domains are affected by a proposed action, by the state or other third party.
Thus in international law, as derived from these international institutions,
participation and consultation is not equivalent to ‘consent’; only a consulta-
tive or participatory standard is required to be met.

In contrast, the Declaration appears to have set a higher standard than the
prevailing ‘consultative’ standard as articulated at international law to require
a ‘free prior and informed consent’ of Indigenous peoples.62 This might even
amount to a power of veto over development on lands and territories under-
stood as belonging to Indigenous people, or similarly over the use of their
traditional knowledge, whether it be biological, genetic, medicinal or horti-
cultural in nature.63 Certainly many Indigenous communities would no doubt
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61 See Part II of the Convention on standards for dealing with Indigenous people
and their traditional lands, and specifically Article 15 on consultation requirements
regarding mineral exploration and extraction. Although consultations are required,
there is no requirement for consent as such; see M Tomei and L Swenson, Indigenous
and Tribal Peoples: A Guide to ILO Convention 169 (International Labour
Organization, 1996, Geneva) [8] cited in Anaya above n 5, 37.

62 Articles 10, 11.2, 19, 28, 29(2), 32(2) DRIP.
63 The main areas of development or state intervention where the need for FPIC

is likely to arise were considered in an International Workshop convened by ECOSOC
in 2005, which identified the following areas (amongst others): Indigenous lands and
territories and sacred sites (for example, exploration, such as archaeological explo-
rations, as well as development and use), treaties, agreements and other constructive
arrangements between States and Indigenous peoples, tribes and nations, extractive



assert the right to prohibit unwanted incursions into their traditional domain.64

The consent to having one’s rights diminished or extinguished can be seen
readily as an expression of self-determination, equivalent to those ‘acts of self-
determination’ that have their origin in consensual transfers of territory.65

However, in a workshop convened under the auspices of the UN Economic
and Social Council to deliberate on the meaning of ‘free, prior and informed
consent’, the issues were considered at length as follows:

Consultation and participation are crucial components of a consent process.
Consultation should be undertaken in good faith. The parties should establish a
dialogue allowing them to find appropriate solutions in an atmosphere of mutual
respect in good faith, and full and equitable participation. Consultation requires
time and an effective system for communicating among interest-holders.
Indigenous peoples should be able to participate through their own freely chosen
representatives and customary or other institutions. The inclusion of a gender
perspective and the participation of Indigenous women are essential, as well as
participation of children and youth, as appropriate. This process may include the
option of withholding consent. Consent to any agreement should be interpreted as
Indigenous peoples have (sic) reasonably understood it.66

The Workshop thus reverted to the consultative standard, already established
in international law, and did not embrace the higher requirement for full
consent.
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industries, conservation, hydro-development, other developments and tourism activi-
ties in Indigenous areas, natural resources including biological resources, genetic
resources, traditional knowledge of Indigenous peoples, and policies or programmes
that may lead to the removal of their children, or their removal, displacement or relo-
cation from their traditional territories. See ECOSOC, Report of the International
Workshop on Methodologies regarding Free, Prior and Informed Consent and
Indigenous Peoples, UN Doc E/C.19/2005/3 (17 February 2005) [45].

64 A Carmen, ‘Indigenous Peoples, Treaties and the Right to Free, Prior and
Informed Consent’ (Paper presented at the Symposium on the Implementation of the
United Nations Declaration on the Rights of Indigenous Peoples, Vancouver, 19–20
February 2008).

65 The Savoy Plebiscite of 1860 is an example, but one could point to contem-
porary examples such as those cited by the Inter-American Court in Saramaka People.

66 ECOSOC, above n 63, [46]–[48]. Other aspects of the term are defined at
[45]–[46], for instance: ‘[f]ree should imply no coercion, intimidation or manipulation;
[p]rior should imply that consent has been sought sufficiently in advance of any autho-
rization or commencement of activities and that respect is shown for time requirements
of Indigenous consultation/consensus processes.’ The term ‘informed’ is specified to
imply that information is provided that covers a series of minimum aspects listed in
[46], such as the nature, size, pace, reversibility and scope of any proposed project or
activity, the reasons or purpose and the duration of the activity and the localities
affected, as well as a requirement to provide an economic, social, cultural and envi-
ronmental impact assessment, and details about the personnel and procedures involved.



Despite the strong statements of the Inter-American Court, it is unlikely at
this stage that international law demands that states gain the full consent of
Indigenous communities prior to embarking on actions that extinguish, modify
or interfere with their human rights, particularly to lands and natural resources.67

If this is the case, it must be recognised that international standards, including
decisions of juridical committees and monitoring bodies, do require the partici-
pation of, and consultation with, Indigenous communities when such state action
is anticipated. Consultations conducted in inappropriate fora, with no attempt to
gain wide-ranging understanding of the issues and consequences, or without
addressing the concerns expressed by the Indigenous community, will amount
to mala fides, and will, according to prevailing jurisprudence, be in breach of a
wide range of international instruments and obligations.68

But ultimately the nation state still holds the balance of power, as it is not
yet obliged by international human rights law to gain the consent of
Indigenous people so long as it satisfactorily constructs mechanisms and
processes to engage, negotiate, or consult with the affected peoples.

6 Colonial foundations
Of course self-determination has been a central issue in international law
and policy for centuries, and is a wider concept than that applicable to
Indigenous people particularly. Numerous opinions of leading jurists and
international judicial and treaty bodies have given tangible meaning to the
concept of self-determination. Why then have certain states baulked at the
prospect of according recognition to Indigenous self-determination, and in
particular in the terms expressed in the DRIP?

The reasons expressed for the lack of support for the Declaration fall into
a narrow band. Australia stated it had concerns that the references to self-
determination could be used to instigate a secessionist movement and were
only applicable in a situation of decolonisation.69 Canada expressed concern
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67 This is particularly so given the DRIP is a Declaration rather than a legally
binding treaty.

68 Xanthaki, above n 39, 256, suggests the full range of methods and endeavours
to meet this standard, including, but not limited to, ‘discussions or meetings with local
leaders and individuals or with local organisations or communities, establishment of
local advisory boards, Indigenous membership on protected area management boards’.

69 United Nations Department of Public Information, above n 29. Note that
Australia recently revisited its position on the DRIP. The Commonwealth Minister for
Families, Housing, Community Services and Indigenous Affairs has publicly stated
that Australia now supports the Declaration. See J. Macklin, speech at Parliament
House, Canberra, 3 April 2009. It remains to be seen whether the government’s state-
ments of good intention bring about substantive recognition and protection of the rights
expressed in the Declaration.



at the requirement for the concept of free, prior and informed consent, citing
incompatibility with Canada’s parliamentary system (Australia and New
Zealand made mention of similar points).70 The United States cited the
process of developing the Declaration as ‘failed’ and the text ‘confusing’,
thus risking ‘endless conflicting interpretations and debate about its applica-
tion’.71

Nation states most fear self-determination in its ‘external’ construction,
which is the right of peoples to claim certain territory, or secede, as an
expression of their right to self-determination. However, this external aspect
of the right is only available under limited circumstances in international
law, such as when the community in question live under colonial or neo-
colonial domination, or when they are severely mistreated and their human
rights comprehensively and continuously abused; the external form of self-
determination is then enlivened.72 However, the right of self-determination
entails more than this external aspect, and for the most part does not involve
any challenge to a state’s territorial integrity. Many peoples are not able to
assert the external expression of self-determination but are nevertheless able
to express the ‘internal’ construction of that right.

Anaya suggests that self-determination has both ‘constitutive’ and ‘ongo-
ing’ aspects. The constitutive element requires that the governing institu-
tional order must develop with the participation and accession of the peoples
governed.73 The ‘ongoing’ aspect means that the governing order must be
one that people can live in, and progress freely within, on an evolving basis.
Anaya suggests that the decolonisation process does not require turning the
clock back (and thus seeking to return governance arrangements to their
previous state), but that remedies responsive to present-day aspirations of
the peoples denied self-determination can be developed. Remedying the
injustice typically suffered by Indigenous people denied self-determination
is both retrospective and prospective in nature. It does not impose any threat
to territorial integrity, nor to governmental or constitutional structures.

Murphy, writing about ‘relational’ self-determination, refers to the
inevitable interdependence between the often small and weakened
Indigenous communities and their larger, politically and economically
empowered settler governments. This relationship necessitates an articula-
tion of self-determination that embraces not only the possibility of
Indigenous self-governance (as is often imagined) but also the need for a
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70 Ibid.
71 Ibid.
72 Joseph et al, above n 15, 149.
73 Anaya, above n 5.



variety of opportunities to access political power and decision making at
local, provincial and national levels.74 A diverse permeation of Indigenous
influence is a more nuanced but ultimately a more holistic approach to
comprehending the true meaning of self-determination for Indigenous
people.75

Indeed this approach is probably supported by international legal princi-
ples, which do not accommodate a rule or practice of permitting assertions
of sovereign or territorial independence of Indigenous people from the state
in which they are located. As is regularly overlooked, international law often
authenticates illegitimate acquisitions of sovereignty, particularly where it
occurred in previous centuries.

Why then did the four CANZUS nations resile from their initial support for
recognition of Indigenous rights at international law, and particularly in the
Declaration? All are successors to the British colonial mission and, unlike
other former British colonies such as India, Pakistan and Ghana (or even South
Africa, belatedly), none have experienced the internal decolonisation process.
All four have histories of legal and illegal dispossession of their Indigenous
peoples, and they now face similar crises in the management of policy and
governance in these marginalised Indigenous communities, who represent
minor proportions of the dominant settler populations. Although some recog-
nition of inherent, aboriginal or native title to lands may be apparent in each
of these CANZUS states, closer examination shows that these efforts have
been less than wholeheartedly embraced, whether it be by the legislatures,
judiciaries or governments, be they provincial or national.76

Just at the point where recognition of Indigenous rights was to launch
onto the international stage (after too many dress rehearsals), these four
liberal democratic and wealthy nations coalesced to work to deflect and
reject the claims of Indigenous peoples, their most impoverished and
marginalised peoples. Whether this coalition emerged out of a reflection of
national anxieties and lack of confidence in their own historical claims to
national sovereignty, or domestic electoral politics played an unseen trump
card, is left for speculation.77 Perhaps the fundamentals of international law,
its history and architecture are at the core.
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74 Murphy, above n 32, 199.
75 J Borrows, Recovering Canada: The Resurgence of Indigenous Law

(University of Toronto Press, Toronto, 2002) 140.
76 K McNeil, ‘Judicial Treatment of Indigenous Land Rights in the Common

Law World’ in B J Richardson, S Imai and K McNeil (eds) Indigenous Peoples and the
Law: Comparative and Critical Perspectives (Hart, Oxford, 2009).

77 D Day, Claiming a Continent: A New History of Australia (Harper Collins,
Sydney, 1997).



If we accept that the protection of the Westphalian concept of the nation
state is probably the paramount construct in modern international law, then
it becomes easier to identify the source of the resistance to claims to
Indigenous self-determination, whether expressed within the Declaration or
beyond it. The origins of modern international law are contiguous with the
colonial project; having acquired territory by displacement of indigenous
sovereignty, certain states are still unable to reconceptualise their contem-
porary liberal legal and political structures to accommodate indigenous
claims. The fear of fracturing the narrative of settlement means that the colo-
nial project endures.78

7 Rebuilding the architecture
Fundamentally, the Declaration on the Rights of Indigenous Peoples is
significant in at least one very important dimension: it has reinvigorated the
right to self-determination as a right with particular meaning for Indigenous
people after its enforceability and indeed its meaning were undermined by
the HRC decision to deny access to peoples by way of its formalistic
approach to the Optional Protocol to the ICCPR. The diminution of the role
of collective rights weakened the credibility of one of the most valuable
sources of international law.

Although in some respects the Declaration does little more than restate
many existing human rights principles in their application to Indigenous
people, in other respects it goes further. The Declaration represents an
advance in international practice in its recognition of Indigenous peoples as
collectivities, rather than atomised individuals. The Declaration has particu-
larised the human rights of Indigenous peoples, and by doing so it presents
a challenge to the individualistic, liberal conception of rights belonging to
people, rather than peoples. This may be an example of new state practice in
the elaboration of collective rights; but inherent in this practice is still a
reluctance among some nations to face the rearticulation or reconception of
their settlement narrative to address the continuing displacement and deni-
gration of their Indigenous communities. The next advance will be the
development of appropriate mechanisms and processes to protect these
rights; without these tools the Declaration will end up as a worthy but unen-
forceable statement of human rights principles.

The development of implementation mechanisms is of critical importance
to Indigenous communities, because their human rights (and those of many
other vulnerable and marginalised groups) are only realisable where strong
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78 See A Anghie, Imperialism, Sovereignty and the Making of International Law
(Cambridge University Press, Cambridge, 2005).



mechanisms of human rights practice are available to provide enforceable
sanctions when states fail in their implementation and protection. Where
human rights architecture is strong, protection of rights is more effectively
secured. The Declaration is re-establishing the right of self-determination as
a foundation stone in international human rights law.

Postscript
The Human Rights Committee recently expressed the view that Article 27
ICCPR requires that states parties gain Indigenous consent to measures that
substantively interfere with their traditional economies. It stated in Poma v
Peru79 at paragraph 7.6:

In the Committee’s view, the admissibility of measures which substantially
compromise or interfere with the culturally significant economic activities of a
minority or indigenous community depends on whether the members of the commu-
nity in question have had the opportunity to participate in the decision-making
process in relation to these measures and whether they will continue to benefit from
their traditional economy. The Committee considers that participation in the
decision-making process must be effective, which requires not mere consultation
but the free, prior and informed consent of the members of the community. In addi-
tion, the measures must respect the principle of proportionality so as not to en-
danger the very survival of the community and its members.

Although no mention is made of the Declaration, its impact is implicit in this
HRC decision. The expression of support for the notion of Free Prior and
Informed Consent from the HRC adds significantly to the notion that mean-
ingful consent is required where the implementation of decisions or projects is
likely to cause substantive interruption or interference with traditional
Indigenous means of survival.
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20. Counter-terrorism and human rights
Alex Conte

The relationship between terrorism and human rights is a matter that had been
reflected upon well before the events of 11 September 2001. Since 9/11, with
events such as the establishment of the detention camp at Guantánamo Bay
and the proliferation of security and counter-terrorist legislation throughout
the world, more attention has been paid to the issue of the extent to which
counter-terrorism impacts upon human rights. As noted by the UN Office of
the High Commissioner for Human Rights:1

Some States have engaged in torture and other ill-treatment to counter terrorism,
while the legal and practical safeguards available to prevent torture, such as regular
and independent monitoring of detention centres, have often been disregarded.
Other States have returned persons suspected of engaging in terrorist activities to
countries where they face a real risk of torture or other serious human rights abuse,
thereby violating the international legal obligation of non-refoulement. The inde-
pendence of the judiciary has been undermined, in some places, while the use of
exceptional courts to try civilians has had an impact on the effectiveness of regular
court systems. Repressive measures have been used to stifle the voices of human
rights defenders, journalists, minorities, indigenous groups and civil society.
Resources normally allocated to social programmes and development assistance
have been diverted to the security sector, affecting the economic, social and cultural
rights of many.

This chapter first considers the general obligation upon States to comply with
human rights when countering terrorism, pointing to relevant international and
regional documents on the subject. It then moves to explain the practicalities
for achieving human rights compliance while countering terrorism, taking into
account the various requirements of that body of law.

1 The requirement to comply with human rights while countering
terrorism

In September 2006, the General Assembly adopted the United Nations Global
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Counter-Terrorism Strategy,2 as recommended by Kofi Annan in his report
entitled Uniting Against Terrorism. In this report, the then Secretary-General
emphasised that effective counter-terrorism measures and the protection of
human rights are not conflicting goals but complementary and mutually rein-
forcing ones.3 He identified the defence of human rights as essential to the
fulfilment of all aspects of an effective counter-terrorism strategy and identi-
fied human rights as having a central role in every substantive section of his
report. The Secretary-General stated that ‘Only by honouring and strengthen-
ing the human rights of all can the international community succeed in its
efforts to fight this scourge.’4

These sentiments are reflected within the Global Counter-Terrorism
Strategy in three ways. First, respect for human rights for all and the rule of
law forms one of the four pillars of the Strategy. It is also identified as ‘the
fundamental basis of the fight against terrorism’, thus applicable to all four
pillars of the Strategy. Finally, the Strategy’s recognition of the importance of
respect for human rights while countering terrorism is significantly strength-
ened through the express assertion that a lack of the rule of law and violations
of human rights amount to conditions conducive to the spread of terrorism.5

While these are very positive steps, however, the language of the Global
Strategy is very broad and it does not deal with the question of whether
Chapter VII resolutions of the Security Council, including those on counter-
terrorism, are capable of modifying or somehow suspending human rights
obligations. It is therefore necessary to further consider the question of human
rights obligations in the context of countering terrorism.

Not only are counter-terrorism and human rights protection interlinked and
mutually reinforcing, but compliance with human rights has practical advan-
tages in bringing the perpetrators of terrorist acts to justice. On a national
level, the obtaining of evidence by means which are found to be in violation
of human rights may be inadmissible in a prosecution. At an international
level, such violations may impact upon the ability of other States to rely on

Counter-terrorism and human rights 513

2 The United Nations Global Counter-Terrorism Strategy, GA Res 60/288, UN
GAOR, 60th sess, 99th plen mtg, UN Doc A/Res/60/288 (8 September 2006). The UN
General Assembly reaffirmed the UN Global Counter-Terrorism Strategy in September
2008: see GA Res 62/272, UN GAOR, 62nd sess, 120th plen mtg, UN Doc
A/Res/62/272 (5 September 2008).

3 Report of the Secretary-General, Uniting Against Terrorism:
Recommendations for a Global Counter-terrorism Strategy, UN Doc A/60/825 (27
April 2006) [5]. See also Part VI thereof.

4 Ibid [118].
5 Global Counter-Terrorism Strategy, above n 2, Pillar I [preambular].



such evidence through mutual legal assistance.6 It should also be observed that
fighting terrorism in a non-human-rights-compliant way can lead to a decline
in a State’s own moral and human rights standards and/or a progressive
decline in the effectiveness of checks and balances on agencies involved in
fighting terrorism. As Frederich Neitzsche wrote in 1886, ‘He who fights
monsters should be careful lest he thereby becomes a monster. And if thou
gaze long into the abyss, the abyss will also gaze into thee.’7

Added to the obligation of States to protect those within their jurisdiction
from acts of terrorism, an obvious point should be made about the nature of
international law obligations. Not only are human rights essential to the coun-
tering of terrorism, but States are obliged by law to comply with their interna-
tional human rights obligations when countering terrorism. This is due to the
fact that States have human rights obligations under customary international
law (applicable to all States)8 and international treaties (applicable to States
parties to such treaties).9 This principle is based not only upon a State’s inter-
national obligations, but also upon directions of the UN Security Council, the
General Assembly, the Commission on Human Rights, and the Human Rights
Council. It was a clear message of the 2005 World Summit Outcome on the
question of respect for human rights while countering terrorism, the General
Assembly concluding that10

[i]nternational cooperation to fight terrorism must be conducted in conformity with
international law, including the Charter and relevant international conventions and
protocols. States must ensure that any measures taken to combat terrorism comply
with their obligations under international law, in particular human rights law,
refugee law and international humanitarian law.

Before considering applicable documents of the United Nations and others, it
should be noted that the universal treaties on counter-terrorism expressly
require compliance with various aspects of human rights law. In the context of
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6 Françoise Hampson, ‘Human Lights Law and Judicial Co-operation in the
Field of Counter-Terrorist Activities’, a paper presented at the Expert Workshop on
Human Rights and International Co-operation in Counter-Terrorism, 15–17
November 2006, Triesenberg, Liechtenstein.

7 Frederich Neitzsche, Beyond Good and Evil (Penguin Classics, London,
1973), Chapter IV (‘Apophthegms and Interludes’, Section 146).

8 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v
United States of America) (Merits) [1986] ICJ Reports, [172]–[201] (‘Military and
Paramilitary Activities’).

9 See the Vienna Convention on the Law of Treaties, opened for signature 23
May 1969, 1195 UNTS 311 (entered into force 27 January 1980), Article 34.

10 2005 World Summit Outcome, GA Res 60/1, UN GAOR, 60th sess, 8th plen
mtg, UN Doc A/Res/60/1 (16 September 2005) [85].



the International Convention for the Suppression of the Financing of
Terrorism, for example, this is illustrated in article 15 (expressly permitting
States to refuse extradition or legal assistance if there are substantial grounds
for believing that the requesting State intends to prosecute or punish a person
on prohibited grounds of discrimination); article 17 (requiring the ‘fair treat-
ment’ of any person taken into custody, including enjoyment of all rights and
guarantees under applicable international human rights law); and article 21 (a
catch-all provision making it clear that the Convention does not affect the
other rights, obligations and responsibilities of States).11

A UN General Assembly
The UN General Assembly has adopted a series of resolutions on terrorism
since 1972, initially concerning measures to eliminate international terrorism,
and later addressing more directly the topic of terrorism, counter-terrorism and
human rights. The second series of General Assembly resolutions began in
December 1993, with the adoption of resolution 48/122, entitled Terrorism
and Human Rights. Both sets of resolutions contain various statements about
the need, when implementing counter-terrorist measures, to comply with inter-
national human rights standards. A common phrasing of this idea is seen in
General Assembly resolution 50/186:

The General Assembly, . . .
Mindful of the need to protect human rights of and guarantees for the individual in
accordance with the relevant international human rights principles and instruments,
particularly the right to life, 
Reaffirming that all measures to counter terrorism must be in strict conformity with
international human rights standards, . . .
3. Calls upon States to take all necessary and effective measures in accordance with
international standards of human rights to prevent, combat and eliminate all acts of
terrorism wherever and by whomever committed.12
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11 International Convention for the Suppression of the Financing of Terrorism,
opened for signature 10 January 2000, 2179 UNTS 232 (entered into force 10 April
1992).

12 Human Rights and Terrorism, GA Res 50/186, UN GAOR, 50th sess, 99th
plen mtg, UN Doc A/Res/50/186 (22 December1995) preambular [13] and [14], and
operative [3]. See also Human Rights and Terrorism, GA Res 52/133, UN GAOR,
52nd sess, 70th plen mtg, UN Doc A/Res/52/133 (12 December 1997) preambular [12]
and [13] and operative [4]; Human Rights and Terrorism, GA Res 54/164, UN GAOR,
54th sess, 83rd pln mtg, UN Doc A/Res/54/164 (17 December 1999) preambular [15]
and [16], and operative [4]; Human Rights and Terrorism, GA Res 56/160, UN GAOR,
56th sess, 88th plen mtg, UN Doc A/Res/56/160 (19 December 2001) preambular [22]
and [23] and operative [5] and [6]; Human Rights and Terrorism, GA Res 58/174, UN
GAOR, 58th sess, 77th plen mtg, UN Doc A/Res/58/174 (22 December 2003) pream-
bular [20] and [21], and operative [7].



A slightly less robust expression of these ideas was seen in resolution 56/88
following the events of September 11, although still requiring measures to be
taken consistently with human rights standards.13 That should not, however,
be taken as a signal that the General Assembly was minded to turn a blind eye
to adverse impacts of counter-terrorism upon human rights. On the contrary,
the issue became the subject of annual resolutions on that subject alone, enti-
tled Protection of human rights and fundamental freedoms while countering
terrorism.14 The first operative paragraphs of these resolutions affirm that:
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13 The preambular returned to the language of combating terrorism ‘in accor-
dance with the principles of the Charter’, and operative [4] talked of combating terror-
ism in accordance with international law ‘including international standards of human
rights’. See also similar statements within Measures to Eliminate International
Terrorism, GA Res 57/27, UN GAOR, 57th sess, 52nd plen mtg, UN Doc A/Res/57/27
(19 November 2002) preambular [8] and operative [6]; Measures to Eliminate
International Terrorism, GA Res 58/81, UN GAOR, 58th sess, 72nd plen mtg, UN Doc
A/Res/58/81 (19 December 2003) preambular [9] and operative [6]; Strengthening
international cooperation and technical assistance in promoting the implementation of
the universal conventions and protocols related to terrorism within the framework of
the activities of the Centre for International Crime Prevention, GA Res 58/136, UN
GAOR, 58th sess, 77th plen mtg, UN Doc A/Res/58/136 (22 December 2003) pream-
bular [10] and operative [5]; Measures to Eliminate International Terrorism, GA Res
59/46, UN GAOR, 59th sess, 65th plen mtg, UN Doc A/Res/59/46 (2 December 2004)
preambular [10] and operative [3].

14 Protection of human rights and fundamental freedoms while countering
terrorism, GA Res 57/219, UN GAOR, 57th sess, 77th plen mtg, UN Doc
A/Res/57/219 (18 December 2002); Protection of human rights and fundamental free-
doms while countering terrorism, GA Res 58/187, UN GAOR, 58th sess, 77th plen
mtg, UN Doc A/Res/58/187 (22 December 2003); Protection of human rights and
fundamental freedoms while countering terrorism, GA Res 59/191, UN GAOR, 59th
sess, 74th plen mtg, UN Doc A/Res/59/191 (20 December 2004). See also Measures to
Eliminate International Terrorism, GA Res 59/46, UN GAOR, 59th sess, 65th plen
mtg, UN Doc A/Res/59/46 (2 December 2004) preambular [10] and operative [3];
Strengthening international cooperation and technical assistance in promoting the
implementation of the universal conventions and protocols related to terrorism within
the framework of the activities of the United Nations Office on Drugs and Crime, GA
Res 59/153, UN GAOR, 59th sess, 74th plen mtg, UN Doc A/Res/59/153 (20
December 2004) preambular [11] and [12]; Human Rights and Terrorism, GA Res
59/195, UN GAOR, 59th sess, 74th plen mtg, UN Doc A/Res/59/195 (20 December
2004) preambular [5], [23] and [24] and operative [8] and [10]; Protection of human
rights and fundamental freedoms while countering terrorism, GA Res 60/158, UN
GAOR, 60th sess, 64th plen mtg, UN Doc A/Res/60/158 (16 December 2005) pream-
bular [2], [3] and [7] and operative [1]; Protection of human rights and fundamental
freedoms while countering terrorism, GA Res 61/171, UN GAOR, 61st sess, 81st plen
mtg, UN Doc A/Res/61/171 ( 19 December 2006) preambular [3] and [5] and opera-
tive [1]; Protection of human rights and fundamental freedoms while countering
terrorism, GA Res 62/159, UN GAOR, 62nd sess, 76th plen mtg, UN Doc



States must ensure that any measure taken to combat terrorism complies with their
obligations under international law, in particular international human rights, refugee
and humanitarian law.

These directions on the part of the General Assembly are reasonably strong in
the language they use. It must be recalled, however, that resolutions of the
General Assembly do not hold the same weight as international conventions,
or decisions of the Security Council. Indeed, Article 10 of the Charter of the
United Nations specifically provides that resolutions and declarations of the
General Assembly are recommendatory only. This principle is equally applic-
able to resolutions of the Commission on Human Rights, as a subsidiary organ
of the Economic and Social Council (which is only empowered to make
recommendations), and those of the Commission’s replacement, the Human
Rights Council (a subsidiary organ of the General Assembly). Thus, the reso-
lutions just discussed, and those of the Commission to be discussed below,
represent guiding principles and non-binding recommendations (what might
be termed ‘soft law’), rather than binding resolutions, treaty provisions or
norms of customary international law (‘hard law’). Notwithstanding this,
having regard to their repeated and consistent approach, these resolutions are
very influential and could be described as representative of international
comity. It is also relevant to recall that resolutions may constitute evidence of
customary international law, if supported by State conduct that is consistent
with the content of the resolutions and with the accompanying opinio juris
required to prove the existence of customary law.15

B UN Security Council
In general terms, Security Council resolutions concerning terrorism have
confined their attention upon the threat of terrorism to international peace and
security, reflecting the role of the Council as the organ of the United Nations
charged with the maintenance of peace and security. That role is reflected in
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A/Res/62/159 (18 December 2007) preambular [3], [4] and [9] and operative [1]; and
GA Res 63/185, UN GAOR, 63rd sess, 70th plen mtg, UN Doc A/Res/63/185 (18
December 2008), preambular [3], [5], and [10] and operative [1].

15 An example of the use of resolutions of the General Assembly to determine
the content of customary rules can be seen in Military and Paramilitary Activities,
above n 8, where the International Court of Justice gave consideration to two resolu-
tions of the Assembly as evidence of the content of the principle of non-intervention:
those being the Declaration on the Inadmissibility of Intervention in the Domestic
Affairs of States, GA Res 213 (XX), UN GAOR, 20th sess, 1408th plen mtg, UN Doc
A/Res/20/213 (21 December 1965) and the Declaration on Principles of International
Law Concerning Friendly Relations and Co-Operation Among States, GA Res 2625
(XXV), UN GAOR, 25th sess, 1883rd plen mtg, UN Doc A/Res/25/2635 (24 October
1970).



the language and scope of Security Council resolutions on terrorism, which,
compared with General Assembly and Commission on Human Rights resolu-
tions on the subject, are much narrower in focus. In general terms, the Security
Council’s resolutions are concerned with the adverse impacts of terrorism
upon the security of States and the maintenance of peaceful relations, while
the General Assembly and the Commission take a much broader approach to
the subject, given their plenary roles and mandates.

Apart from two notable exceptions, the main inference that can be taken
from Security Council resolutions about counter-terrorism measures and their
need to comply with human rights arises from general statements that counter-
terrorism is an aim that should be achieved in accordance with the Charter of
the United Nations and international law.16 This means that such measures
must themselves be compliant with the principles of the Charter (which, inter
alia, seeks to promote and maintain human rights) and international human
rights law as a specialised subset of international law. Notable is the fact that
members of the United Nations have undertaken, under Article 55(c) and
through the preamble to the UN Charter, to observe human rights and funda-
mental freedoms for all without distinction as to race, language or religion.

The first more express exception mentioned is the 2003 Declaration of the
Security Council meeting with Ministers of Foreign Affairs, adopted under
resolution 1456. This resolution deals with the question of compliance with
human rights. Paragraph 6 of the Declaration provides that:

States must ensure that any measure [sic] taken to combat terrorism comply with all
their obligations under international law, and should adopt such measures in accor-
dance with international law, in particular international human rights, refugee, and
humanitarian law.
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16 See, for example, SC Res 1373, UN SCOR, 4293rd mtg, UN Doc S/Res/1317
(2001) (28 September 2001) preambular [5]; SC Res 1438, UN SCOR, 4624th mtg,
UN Doc S/Res/1438 (2002) (14 October 2002) preambular [2]; SC Res 1440, UN
SCOR, 4632nd mtg, UN Doc S/Res/1140 (2002) (24 October 2002) preambular [2];
SC Res 1450, UN SCOR, 4667th mtg, UN Doc S/Res/1450 (2002) (13 December
2002) preambular [4]; SC Res 1455, UN SCOR, 4686th mtg, UN Doc S/Res/1455
(2003) (17 January 2003) preambular [3]; SC Res 1456, UN SCOR, 4688th mtg, UN
Doc S/Res/1456 (2004) (20 January 2003) preambular [8]; SC Res 1535, UN SCOR,
4936th mtg, UN Doc S/Res/1535 (2004) (26 March 2004) preambular [4]; SC Res
1540, UN SCOR, 4956th mtg, UN Doc S/Res/1540 (2004) (24 April 2004) preambu-
lar [14]; SC Res 1566, UN SCOR, 5053rd mtg, UN Doc S/Res/1566 (2004) (8 October
2004) preambular [3] and [6]; SC Res 1611, UN SCOR, 5223rd mtg, UN Doc
S/Res/1611 (2005) (7 July 2005) preambular [2]; SC Res 1618, UN SCOR, 5246th
mtg, UN Doc S/Res/1618 (2005) (4 August 2005) preambular [4]; SC Res 1624, UN
SCOR, 5261st mtg, UN Doc S/Res/1624 (2005) (14 September 2005) preambular [2]
and operative [1] and [4].



While persuasive in its wording in this regard, the status of the Declaration
should be noted. Security Council resolutions, when couched in mandatory
language, are binding upon members of the United Nations. In the context
of the Declaration adopted under resolution 1456, the text of the
Declaration (including the mentioned paragraph 6) is preceded by the
sentence: ‘The Security Council therefore calls for the following steps to be
taken.’17 Such an expression, although influential, is exhortatory and there-
fore not a binding ‘decision’ within the contemplation of Article 25 of the
Charter.18

The second resolution to be considered is, however, both direct and bind-
ing in its terms. Security Council resolution 1624 provides, after setting out
the obligations of States to counter various aspects of terrorism, that:

States must ensure that any measures taken to implement paragraphs 1, 2 and 3 of
this resolution comply with all of their obligations under international law, in partic-
ular international human rights law, refugee law, and humanitarian law.19

The latter provision is not preceded by exhortatory language, but instead
constitutes a clearly binding decision of the Security Council.

Remaining with the Security Council, mention should be made of the
Counter-Terrorism Committee (CTC), which was established under Security
Council resolution 1373 of 2001, and is charged with receiving reports from
UN member States on their compliance with the counter-terrorist obligations
specified within that resolution. In her report and follow-up to the 2001 World
Conference on Human Rights, the then United Nations High Commissioner
for Human Rights, Mary Robinson, prepared guidelines for the use of the
Counter-Terrorism Committee. The Commissioner sought to have the CTC
issue these guidelines to States, so that they might be directed in specific and
useful terms on how to counter terrorism in a manner consistent with human
rights. The Committee ultimately declined to issue the Commissioner’s
Guidelines, something anticipated from the remarks of the then Chair of the
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17 SC Res 1456, UN SCOR, 4688th mtg, UN Doc S/Res/1456 (2003) (20
January 2003) preambular (emphasis added).

18 In the Namibia Advisory Opinion, the International Court of Justice took the
position that a resolution couched in non-mandatory language should not be taken as
imposing a legal duty upon a member State: Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South-West Africa) notwithstanding
Security Council Resolution 276 (1990) (Advisory Opinion) [1971] ICJ Reports 53
(‘Nambia Advisory Opinion’).

19 SC Res 1624, UN SCOR, 5261st mtg, UN Doc S/Res/1624 (2005) (14
September 2005) [4].



Counter-Terrorism Committee in his briefing of the Security Council in
January 2002:20

The Counter-Terrorism Committee is mandated to monitor the implementation of
resolution 1373 (2001). Monitoring performance against other international
conventions, including human rights law, is outside the scope of the Counter-
Terrorism Committee’s mandate. But we will remain aware of the interaction with
human rights concerns, and we will keep ourselves briefed as appropriate. It is, of
course, open to other organizations to study States’ reports and take up their content
in other forums.

Since that time, however, there has been a significant shift in the approach of
the Counter-Terrorism Committee to the role of human rights in its work.21 In
its comprehensive review report of 16 December 2005, the Committee stated
that States must ensure that any measure taken to combat terrorism should
comply with all their obligations under international law and that they should
adopt such measures in accordance with international law, in particular human
rights law, refugee law and humanitarian law.22 It also stressed that the
Counter-Terrorism Committee Executive Directorate should take this into
account in the course of its activities.

The same approach is found in statements contained in the CTC’s 2008
survey of the implementation of Security Council resolution 1373 (2001),
where the Committee stated, for example, that domestic legal frameworks on
counter-terrorism should ensure due process of law in the prosecution of
terrorists, and protect human rights while countering terrorism as effectively
as possible.23 It is an approach also reflected in the Committee’s questions
under the reporting dialogue between the CTC and UN member States. In
response to New Zealand’s fourth report to the CTC, for instance, the
Committee asked, ‘What is New Zealand doing to ensure that any measures
taken to implement paragraphs 1, 2 and 3 of resolution 1624 (2005) comply
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20 Sir Jeremy Greenstock, Threats to International Peace and Security Posed by
Terrorism, 18 January 2002, UN Doc S/PV.4453, 5.

21 Recognised by the UN Secretary-General in his report entitled United Nations
Global Counter-Terrorism Strategy: Activities of the United Nations system in imple-
menting the Strategy, UN Doc A/62/898 (2008), para 42. The Committee’s website
now includes a page dedicated to the subject of human rights, at http://www.un.org/sc/
ctc/rights.html.

22 Counter-Terrorism Committee, Report of the Counter-Terrorism Committee
to the Security Council for its consideration as part of its comprehensive review of the
Counter-Terrorism Committee Executive Directorate, UN Doc S/2005/800 (2005).

23 Survey of the implementation of Security Council resolution 1373 (2001):
Report of the Counter-Terrorism Committee, UN Doc S/2008/379 (2008), paras 141
and 143(a).



with all of its obligations under international law, in particular international
human rights law, refugee law and humanitarian law?’24

C UN Human Rights Council and the former Commission on Human
Rights

Not surprisingly, the United Nations Commission on Human Rights paid
considerable attention to the issue of the adverse consequences that counter-
terrorism can have upon the maintenance and promotion of human rights. It
did so even before the flurry of anti-terrorist legislation that followed Security
Council resolution 1373 (2001). In the pre-9/11 resolutions of the Commission
and its Sub-Commission on the Protection and Promotion of Human Rights, it
was affirmed that all States have an obligation to promote and protect human
rights and fundamental freedoms, and that all measures to counter terrorism
must be in strict conformity with international law, ‘including international
human rights standards.’25 Post-September 11, resolutions of the Commission
became more strongly worded. Two resolutions on the subject were adopted
in 2004 alone. First, the issue was addressed within the Commission’s annual
resolution on human rights and terrorism.26 In a resolution later that month,
the Commission again reaffirmed that States must comply with international
human rights obligations when countering terrorism.27 The Commission’s
resolution 2005/80, pursuant to which it appointed a Special Rapporteur on the
promotion and protection of human rights and fundamental freedoms while
countering terrorism, stated at paragraphs 1 and 6 that it:

Reaffirms that States must ensure that any measure taken to combat terrorism
complies with their obligations under international law, in particular international
human rights, refugee and humanitarian law;
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24 New Zealand National Report to the United Nations Security Council
Counter-Terrorism Committee, UN Doc S/2006/384 (2006), item 2.6. See also item 2.4
on the report, which reflects the Committee’s question: ‘What international efforts is
New Zealand participating in or considering participating in/initiating in order to
enhance dialogue and broaden understanding among civilisations in an effort to prevent
the indiscriminate targeting of different religions and cultures?’

25 Human Rights and Terrorism, CHR Res 2001/37, UN Doc
E/CN.4/RES/2001/37 (23 March 2001) preambular [18] and [19] and operative [7] and
[8]. Preambular [19] was later reflected in Human Rights and Terrorism, UN Sub-
Commission on Human Rights Res 2001/18, UN Doc E/CN.4/SUB.2/Res/2001/18 (16
August 2001) preambular [13].

26 Human Rights and Terrorism, CHR Res 2004/44, UN Doc
E/CN.4/Res/2004/44 (19 April 2004) preambular [24] and operative [10], [11] and [12].

27 Protection of human rights and fundamental freedoms while countering terror-
ism, CHR Res 2004/87, UN Doc E/CN.4/Res/2004/87 (21 April 2004) [1] and [2].



Reaffirms that it is imperative that all States work to uphold and protect the dignity
of individuals and their fundamental freedoms, as well as democratic practices and
the rule of law, while countering terrorism.

The 2005 report of the Sub-Commission on the Promotion and Protection of
Human Rights Special Rapporteur on Terrorism and Human Rights also
addressed the matter.28 Although the original mandate of the Special
Rapporteur was to consider the impact of terrorism on human rights,29 she
commented in her 2004 report that a State’s over-reaction to terrorism can
itself also impact upon human rights. The Sub-Commission Rapporteur’s
mandate was therefore extended to develop a set of draft principles and guide-
lines concerning human rights and terrorism (which are discussed further
below). Of note at this point, the first-stated principle under the heading
‘Duties of States Regarding Terrorist Acts and Human Rights’ reads:

All States have a duty to promote and protect human rights of all persons under their
political or military control in accordance with all human rights and humanitarian
law norms.30

The report of the Sub-Commission Rapporteur on terrorism and human rights
includes a reasonably basic analysis of issues relating to the protection of
human rights while countering terrorism. On the question of permissible limi-
tations, the document adopts a more absolute approach than do the other
guidelines, paragraph 34 providing that:

Any exceptions or derogations in human rights law in the context of counter-terror-
ism measures must be in strict conformity with the rules set out in the applicable
international or regional instruments. A State may not institute exceptions or dero-
gations unless that State has been subjected to terrorist acts that would justify such
measures. States shall not invoke derogation clauses to justify taking hostages or to
impose collective punishments.
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28 Kalliopi Koufa, Report of the Special Rapporteur on Terrorism and Human
Rights, Specific Human Rights Issues: New Priorities, in Particular Terrorism and
Counter-Terrorism. A Preliminary Framework Draft of Principles and Guidelines
Concerning Human Rights and Terrorism, UN Doc E/CN.4/Sub.2/2005/39 (22 June
2005).

29 This mandate was consequent to the request of the General Assembly for the
Commission to do so and through the Commission’s own decision to consider the
issue: see respectively Human Rights and Terrorism, GA Res 49/185, UN GAOR, 49th
sess, 94th plen mtg, UN Doc A/Res/49/185 (23 December 1994) [6]; Human Rights
and Terrorism, CHR Res 1994/46, UN Doc E/CN.4/Res/1994/46 (4 March 1994).

30 Koufa, above n 28, [25].



(a) Great care should be taken to ensure that exceptions and derogations that might
have been justified because of an act of terrorism meet strict time limits and do
not become perpetual features of national law or action.

(b) Great care should be taken to ensure that measures taken are necessary to appre-
hend actual members of terrorist groups or perpetrators of terrorist acts in a way
that does not unduly encroach on the lives and liberties of ordinary persons or
on procedural rights of persons charged with non-terrorist crimes.

(c) Exceptions and derogations undertaken following a terrorist incident should be
carefully reviewed and monitored. Such measures should be subject to effective
legal challenge in the State imposing exceptions or derogations.

Appointed as an independent expert, Dr Robert Goldman of the American
University completed a very useful report to the Commission on Human
Rights in February 2005. This report also adopts a rights-based approach, and
again emphasises the need to uphold the rule of law while confronting terror-
ism. Dr Goldman stated that, ‘Properly viewed, the struggle against terrorism
and the protection of human rights are not antithetical, but complementary
responsibilities of States.’31 Consequent to the report, the Commission estab-
lished a Special Rapporteur to monitor counter-terrorism measures worldwide
that might threaten human rights.32 In September 2005, the Special Rapporteur
presented his first preliminary report to the General Assembly, setting out the
conceptual framework for his work.33 His first substantive report to the
Commission on Human Rights included consideration of the issue of the
human rights implications of the definition of terrorism.34

In the year 2006, the Human Rights Council was established by the UN
General Assembly under its resolution 60/251 as a subsidiary body of the
General Assembly and for the purpose of replacing and enhancing the former
Commission on Human Rights.35 However, it was not until March 2008 that
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31 Robert Goldman, Protection of Human Rights and Fundamental Freedoms
While Countering Terrorism, UN Doc E/CN.4/2005/103 (7 February 2005) [7].

32 Professor Martin Scheinin of Abo Akademi University in Finland was
appointed to the role of Special Rapporteur by the Chairman of the Commission on
Human Rights, pursuant to Protection of human rights and fundamental freedoms
while countering terrorism, CHR Res 2005/80, UN Doc E/CN.4/Res/2005/80 (21 April
2005).

33 Martin Scheinin, Report of the Special Rapporteur on the Promotion and
Protection of Human Rights and Fundamental Freedoms While Countering Terrorism:
Promotion and Protection of Human Rights, UN Doc A/60/370 (21 September 2005).

34 Martin Scheinin, Report of the Special Rapporteur on the Promotion and
Protection of Human Rights and Fundamental Freedoms While Countering Terrorism:
Promotion and Protection of Human Rights, UN Doc E/CN.4/2006/98 (28 December
2005) Part III.

35 GA Res 60/251, UN GAOR, 60th sess, 72nd plen mtg, UN Doc A/Res/60/251
(15 March 2006). See generally on the Council, Chapter 1, pp. 9–18.



the new Human Rights Council adopted a substantive resolution on the ques-
tion of human rights compliance while countering terrorism. Resolution 7/7
(2008), and its 2009 restatement, do not add anything new to the already exist-
ing statements of the General Assembly and the former Commission on
Human Rights, although they assist by reaffirming the principle that any
measure taken to counter terrorism must comply with international human
rights law.36

Past and present UN High Commissioners for Human Rights have been
vocal in their criticism of counter-terrorism measures that have restricted the
enjoyment of rights in an unnecessary or disproportionate way. Mention has
already been made of the guidelines prepared by former High Commissioner
Mary Robinson, annexed to her 2002 report (the Commissioner’s
Guidelines).37 Commissioner Robinson’s report begins with an introduction in
which she states:

An effective international strategy to counter terrorism should use human rights as
its unifying framework. The suggestion that human rights violations are permissi-
ble in certain circumstances is wrong. The essence of human rights is that human
life and dignity must not be compromised and that certain acts, whether carried out
by State or non-State actors, are never justified no matter what the ends.
International human rights and humanitarian law define the boundaries of permis-
sible political and military conduct. A reckless approach towards human life and
liberty undermines counter-terrorism measures.

The Commissioner’s Guidelines begin by making statements that go to
answering an important ideological question: are the objectives of countering
terrorism and maintaining human rights compatible? The Guidelines recognise
the counter-terrorist obligations imposed upon States by the Security Council
and reaffirm that such action must be in compliance with human rights princi-
ples contained in international law.38 They confirm the notion that human
rights law allows for a balance to be struck between the unlimited enjoyment
of rights and freedoms and legitimate concerns for national security through
the limitation of some rights in specific and defined circumstances.39 At para-
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36 HRC Res 7/7, HRC 7th Sess, UN Doc A/HRC/Res/7/7 (20 March 2008), para
1; and HRC Res 10/L.31. HRC 10th Sess, UN Doc A/HRC/Res/10/L.31 (20 March
2009), para 1.

37 Report of the United Nations High Commissioner for Human Rights and
Follow-up to the World Conference on Human Rights, Human Rights: A Uniting
Framework, ESCOR (58th Sess) UN Doc E/CN.4/2002/18 (2002), Annex entitled
‘Proposals for “further guidance” for the submission of reports pursuant to paragraph
6 of Security Council resolution 1373 (2001)’.

38 Ibid [1].
39 Ibid [2].



graphs 3 and 4, the Guidelines set out some instructions on how to formulate
counter-terrorist measures that might seek to limit human rights:

3. Where this is permitted, the laws authorizing restrictions:
(a) Should use precise criteria;
(b) May not confer an unfettered discretion on those charged with their execu-

tion.
4. For limitations of rights to be lawful they must:

(a) Be prescribed by law;
(b) Be necessary for public safety and public order, i.e. the protection of

public health or morals and for the protection of the rights and freedoms
of others, and serve a legitimate purpose;

(c) Not impair the essence of the right;
(d) Be interpreted strictly in favour of the rights at issue;
(e) Be necessary in a democratic society;
(f) Conform to the principle of proportionality;
(g) Be appropriate to achieve their protective function, and be the least intru-

sive instrument amongst those which might achieve that protective func-
tion;

(h) Be compatible with the object and purposes of human rights treaties;
(i) Respect the principle of non-discrimination;
(j) Not be arbitrarily applied.

Also of relevance, a digest of jurisprudence on the protection of human rights
while countering terrorism was prepared by the UN Office of the High
Commissioner for Human Rights in September 2003. Its declared aim was to
assist policy makers and other concerned parties to develop counter-terrorist
strategies that respect human rights. It begins by stating:

No one doubts that States have legitimate and urgent reasons to take all due
measures to eliminate terrorism. Acts and strategies of terrorism aim at the destruc-
tion of human rights, democracy, and the rule of law. They destabilize governments
and undermine civil society. Governments therefore have not only the right, but also
the duty, to protect their nationals and others against terrorist attacks and to bring
the perpetrators of such acts to justice. The manner in which counter-terrorism
efforts are conducted, however, can have a far-reaching effect on overall respect for
human rights.40

The digest considers decisions of UN treaty-monitoring bodies, such as the
Human Rights Committee, and those of other regional bodies, including the
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40 United Nations High Commissioner for Human Rights (‘UNHCHR’), Digest
of Jurisprudence of the UN and Regional Organizations on the Protection of Human
Rights While Countering Terrorism (United Nations Office of the High Commissioner
for Human Rights, Geneva, 2003) 3. The Office of the UNHCHR is currently working
on an updated edition of the Digest.



European Court of Human Rights and the Inter-American Court of Human
Rights. It looks at general considerations, states of emergency and specific
rights. On the subject of general considerations, two types of jurisprudence are
relevant here. The first is that which emphasises the duty of States to protect
those within their territories from terrorism.41 The second is concerned with
the fact that the lawfulness of counter-terrorism measures depends upon their
conformity with international human rights law.42

D Other international guidelines and documents
Numerous international guidelines and reports on the relationship between
human rights and counter-terrorism have been issued since the events of
September 11 and the proliferation of counter-terrorist legislative action that
followed. Unlike Security Council decisions, such guidelines and reports are
clearly not binding. Nor do they hold the same status as General Assembly or
Commission on Human Rights resolutions, which have been adopted with the
consent of State representatives. Notwithstanding this, the consistent approach
of these guidelines is telling.

As part of its series of occasional papers, the International Commission of
Jurists commissioned a paper on terrorism and human rights in 2002.43 The
paper concluded with a list of minimum criteria that States must observe in the
administration of justice when countering terrorism, including the observance
of the primacy of the rule of law and of international human rights obligations,
and maintaining and guaranteeing at all times rights and freedoms that are
non-derogable.44 Moreover, at its biennial conference in August 2004, the
International Commission of Jurists was instrumental in the adoption of the
Berlin Declaration on Upholding Human Rights and the Rule of Law in
Combating Terrorism.45 The Berlin Declaration recognises the need to combat
terrorism and the duty of States to protect those within their jurisdiction.46 It
also affirms that contemporary human rights law allows States a reasonably
wide margin of flexibility to combat terrorism without contravening the
essence of rights.47
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41 Ibid 11–12. See, for example, Delgado Paez v Colombia, UN Doc
CCPR/C/39/D/195/1985 (12 July 1990) [5.5].

42 UNHCHR, above n 40, 13–15.
43 International Commission of Jurists, Terrorism and Human Rights

(International Commission of Jurists, Geneva, 2002).
44 Ibid 248–51.
45 International Commission of Jurists, Berlin Declaration on Upholding

Human Rights and the Rule of Law in Combating Terrorism, International Commission
of Jurists, http://www.icj.org/IMG/pdf/Berlin_Declaration.pdf at 24 June 2008.

46 Ibid preambular [2] and operative [1].
47 Ibid preambular [5].



The ICJ also established an Eminent Jurists Panel on Terrorism, Counter-
terrorism and Human Rights, which was composed of eight distinguished
jurists from throughout the world. The Panel undertook 16 hearings in
Argentina, Australia, Belgium, Canada, Colombia, Egypt, India, Indonesia,
Israel, Kenya, Morocco, Northern Ireland, Pakistan, the Russian Federation,
the United Kingdom, and the United States of America. In early 2009 it
released its report Assessing Damage, Urging Action, which draws from its
hearings and considers the role of intelligence in counter-terrorism and
preventive measures such as control orders.48

In July 2002, the Committee of Ministers to the Council of Europe issued
Guidelines on human rights and the fight against terrorism. In the preface to
the guidelines, Secretary-General Walter Schwimmer warned that, although
the suppression of terrorism is an important objective, States must not use
indiscriminate measures to achieve that objective.49 For a State to react in such
a way, Schwimmer said, would be to fall into the trap set by terrorists for
democracy and the rule of law. He urged that situations of crisis, such as those
brought about by terrorism, called for even greater vigilance in ensuring
respect for human rights. Drawing from the jurisprudence of the European
Court of Human Rights and the UN Human Rights Committee, the Council’s
guidelines set out general rules on the interaction between counter-terrorism
and human rights, as well as addressing specific rights and freedoms, with
commentary on each stated guideline. Five of the more specific guidelines
warrant mention.

The first reflects the idea that counter-terrorism is an important objective in
a free and democratic society. Guideline I accordingly talks of a positive
obligation upon States to protect individuals within their territory from the
scourges of terrorism, pointing to decisions of the European Court in which it
recognised this duty and the particular problems associated with the preven-
tion and suppression of terrorism.50 In Klass v Germany, for example, the
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48 Report of the Eminent Jurists Panel on Terrorism, Counter-terrorism and
Human Rights, Assessing Damage, Urging Action (International Commission of
Jurists, Geneva, 2009).

49 Council of Europe, Guidelines on Human Rights and the Fight Against
Terrorism (Council of Europe Publishing, Strasbourg, 2002) 5.

50 See, for example, Ireland v The United Kingdom, ECHR, Application No
5310/71 (18 January 1978) [11]; Aksoy v Turkey, ECHR, Application No 21987/93 (18
December 1996) [70] and [84]; Zana v Turkey, ECHR, Application No 18954/91 (25
November 1997) [59] and [60]; Incal v Turkey, ECHR, Application No 22678/93 (9
June 1998) [58]; United Communist Party of Turkey and Others v Turkey, ECHR,
Application No 19392/92 (20 November 1998) [59]; Brogan and Others v The United
Kingdom, ECHR, Application No 11209/84; 11234/84; 11266/84; 11386/85 (29
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Court agreed with the European Commission that ‘some compromise between
the requirements for defending democratic society and individual rights is
inherent in the system of the Convention.’51

The second and third Guidelines of the Council are directly relevant to the
question of compliance with human rights. Guideline II prohibits the arbitrary
limitation of rights,52 and Guideline III requires limiting measures to be
lawful, precise, necessary and proportional:53

Guideline II
All measures taken by States to fight terrorism must respect human rights and the
principle of the rule of law, while excluding any form of arbitrariness, as well as any
discriminatory or racist treatment, and must be subject to appropriate supervision.

Guideline III
1. All measures taken by States to combat terrorism must be lawful.
2. When a measure restricts human rights, restrictions must be defined as

precisely as possible and be necessary and proportionate to the aim pursued.

Further guidance on possible derogations is found in Guideline XV, concern-
ing derogations during situations of war or states of emergency threatening the
life of a nation. Finally, Guideline XVI underlines that States may never act in
breach of peremptory norms of international law.

A report of the Inter-American Commission on Human Rights (IACHR) on
terrorism and human rights was issued in late 2002, shortly after the adoption
of the Inter-American Convention Against Terrorism.54 Article 15 of the latter
Convention specifically requires all States parties to comply with human
rights standards:
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51 Klass and Others v Germany, ECHR, Application No 5029/71 (6 September
1978) [59].

52 Compare Article II with [3] and [4(i)]–[4(j)] of Guidelines issued by the
UNHCHR: Report of the United Nations High Commissioner for Human Rights and
Follow-up to the World Conference on Human Rights, Human Rights: A Uniting
Framework, ESCOR, 58th Sess, UN Doc E/CN.4/2002/18 (27 June 2002) Annex enti-
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graph 6 of Security Council Resolution 1373 (2001), Compliance with international
human rights standards, I General Guidance: Criteria for the Balancing of Human
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53 Compare Article III with [4(a)], [4(b)], [4(e)], [4(f)], and [4(g)] of the
Commissioner’s Guidelines: ibid.

54 Inter-American Commission on Human Rights, Report on Terrorism and
Human Rights (Inter-American Commission on Human Rights, 2002),
http://www.cidh.org/Terrorism/Eng/toc.htm at 6 September 2005. See also Inter-
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The measures carried out by the states parties under this Convention shall take place
with full respect for the rule of law, human rights, and fundamental freedoms.55

The IACHR report undertakes a rights-based approach, focusing upon the
scope and potential limitation of particular rights. It also emphasises the
general need for any limitation to comply with the doctrines of necessity,
proportionality and non-discrimination.56 As one of its annexes, the report
recalls resolution 1906 of the General Assembly of the Organization of
American States, the first operative paragraphs resolving:

1. To reiterate that the fight against terrorism must be waged with full respect for
the law, human rights, and democratic institutions, so as to preserve the rule of
law, freedoms, and democratic values in the Hemisphere.

2. To reaffirm the duty of the member states to ensure that all measures taken to
combat terrorism are in keeping with obligations under international law.57

Although outside the scope of guidelines on the specific subject of counter-
terrorism and human rights, attention is also paid to two generally applicable
and very useful documents on the subject of human rights limitations: the
Siracusa Principles on the Limitation and Derogation of Provisions in the
International Covenant on Civil and Political Rights;58 and General Comment
29 of the Human Rights Committee.59 The latter document is particularly
instructive since none of the States parties to the International Covenant on
Civil and Political Rights (‘ICCPR’) have lodged any objection to General
Comment 29 under Article 40(5) ICCPR. One might argue that the document
has thereby gained the status of representing subsequent practice in the appli-
cation of the ICCPR, which establishes the agreement of the parties regarding
its interpretation.60

2 What does human rights compliance involve?
The discussion up to this point leads to an unambiguous conclusion that States
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55 Inter-American Convention against Terrorism, opened for signature 3 June
2002, 42 ILM 19 (entered into force 10 July 2003) Article 15.

56 Ibid [51] and [55].
57 Human Rights and Terrorism, OAS General Assembly Resolution 1906, 4th

plen sess, OAS Doc AG/Res 1906 (XXXII-O/02) (4 June 2002).
58 United Nations Economic and Social Council Sub-Commission on Prevention

of Discrimination and Protection of Minorities, Siracusa Principles on the Limitation
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59 Human Rights Committee, General Comment 29/2001: States of Emergency
(Article 4), UN Doc CCPR/C/21/Rev.1/Add.11 (31 August 2001).

60 See Vienna Convention on the Law of Treaties, above n 9, Article 31(3).



must comply with their international human rights obligations when counter-
ing terrorism. The United Nations has made it clear, through resolutions of
three of its principal bodies, that counter-terrorism is not a motive that justi-
fies overriding those obligations. This position can sometimes lead to an
adverse reaction on the part of counter-terrorist practitioners, claiming that
counter-terrorism cannot be effectively achieved without the limitation of
human rights, at which point it is important to consider what ‘compliance’
with human rights means. It does not mean that all human rights cannot be
limited, since human rights law does contain a level of flexibility which is
aimed at accommodating challenges such as those posed by counter-terrorism.

The first step in applying this in practice is to identify the nature of the right
upon which a proposed, or actual, counter-terrorist provision or measure
impacts. Under the international human rights framework, rights are universal
and indivisible. Although there is no heirarchy of rights and freedoms, human
rights norms and treaty provisions can be categorised as: (a) peremptory rights
at customary international law (in respect of which no limitation is permissi-
ble); (b) non-derogable rights under human rights treaties (in respect of which
no derogation is permissible); (c) rights only derogable in states of emergency
(which may only be limited in times of an emergency threatening the life of the
nation); or (d) other rights (which, depending on their definition, may be
limited when necessary so long as this is proportionate).

A Peremptory rights at customary international law
In determining what human rights compliance means, the first important point
to be made is that there is a distinction to be made between rights that are capa-
ble of limitation and those that are not. The isolation of particular rights into
the category of peremptory norms (those in respect of which no limitation is
permitted) is an issue that this chapter cannot delve into too deeply. Least
controversial is the status of the prohibition against torture (the commission of
which is also an international crime) as falling within this category.61 The
International Law Commission has identified this, together with the prohibi-
tion against slavery, as a norm of jus cogens.62 The Committee on the
Elimination of Racial Discrimination has said that the principle of non-
discrimination on the grounds of race has also become a norm of jus cogens.63
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B Non-derogable rights under human rights treaties
The distinction between peremptory rights at customary international law and
non-derogable rights under applicable human rights treaties is a fine, but
important, one.64 In the case of the ICCPR, Article 4(2) sets out a list of rights
that may not be derogated from even when a public emergency is declared by
a State party to the Covenant. These non-derogable rights are identified in the
ICCPR as the right to life, freedom from torture or cruel, inhuman or degrad-
ing treatment or punishment, the prohibition against slavery and servitude,
freedom from imprisonment for failure to fulfil a contract, freedom from retro-
spective penalties, the right to be recognised as a person before the law, and
freedom of thought, conscience and religion.65 Article 4(1) ICCPR requires
that any derogating measures must not be inconsistent with a State’s other
international law obligations, and must not involve discrimination solely on
the ground of race, colour, sex, language, religion or social origin.

(i) The list of non-derogable rights As just mentioned, Article 4(2) ICCPR
sets out a list of rights that may not be derogated from, even during a state of
emergency. This list is not, however, exhaustive. The Human Rights
Committee has made the point that provisions of the ICCPR relating to proce-
dural safeguards can never be made subject to measures that would circum-
vent the protection of these non-derogable rights.66

The Committee has also pointed out that, because Article 4(1) ICCPR spec-
ifies that any derogating measures must not be inconsistent with obligations
under international law, the full complement of ‘non-derogable rights’
includes rights applicable as part of obligations under international human
rights law, international humanitarian law, and international criminal law.67

Expanding upon this position, the Committee identified certain rights under
customary international law (applicable to all States) as being non-derogable:
the right of all persons deprived of their liberty to be treated with humanity and
with respect for the inherent dignity of the human person; the prohibitions
against taking of hostages, abductions or unacknowledged detention; the inter-
national protection of the rights of persons belonging to minorities; the prohi-
bition against deportation or forcible transfer of population without grounds
permitted under international law; and the prohibition against propaganda for
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64 See Human Rights Committee, above n 59, [11].
65 International Covenant on Civil and Political Rights, opened for signature 16

December 1966, 999 UNTS 14668 (entered into force 23 March 1976) Articles 6, 7,
8(1) and (2), 11, 15, 16, and 18 respectively.

66 Human Rights Committee, above n 59, [15].
67 Ibid [9] and [10].



war, or in advocacy of national, racial or religious hatred that would constitute
incitement to discrimination, hostility or violence.68

(ii) The limitation of non-derogable rights The status of a substantive right
as non-derogable does not mean that limitations or restrictions upon such a
right cannot be justified. In its General Comment 29, the Human Rights
Committee makes this point and gives the example of the freedom to manifest
one’s religion or beliefs, expressed in Article 18 ICCPR.69 Article 18 ICCPR
is listed within Article 4(2) ICCPR and therefore cannot be derogated from
under the Article 4 ICCPR procedure. This listing does not, however, remove
the permissible limitation upon the right expressed within Article 18(3)
ICCPR (such limitations as are prescribed by law and are necessary to protect
public safety, order, health, or morals or the fundamental rights and freedoms
of others). Thus, whereas a peremptory right may not be the subject of any
limitation at all, a non-derogable treaty right may be capable of limitation
depending on the particular expression of the right. Such a limitation must,
however, be proportional to the exigencies of the situation.70

C Rights derogable only in states of emergency
The third category of rights are those that are only derogable in times of emer-
gency threatening the life of the nation.71 By way of illustration, Article 4
ICCPR provides:

In time of public emergency which threatens the life of the nation and the existence
of which is officially proclaimed, the States Parties to the present Covenant may
take measures derogating from their obligations under the present Covenant to the
extent strictly required by the exigencies of the situation, provided that such
measures are not inconsistent with their other obligations under international law
and do not involve discrimination solely on the ground of race, colour, sex,
language, religion or social origin.

Assuming that such a state of emergency exists, and that the right in question
is one that can be derogated from, four requirements must be noted:
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68 Ibid [13].
69 Human Rights Committee, above n 59, [7]; see also [11].
70 See the international guidelines discussed earlier, and Human Rights

Committee, above n 59, [4] and [5].
71 See Article 4 ICCPR; European Convention for the Protection of Human

Rights and Fundamental Freedoms, opened for signature 4 November 1950, 213
UNTS 222 (entered into force 3 September 1953) Article 15; American Convention on
Human Rights, opened for signature 22 November 1969, 1144 UNTS 123 (entered into
force 18 July 1978) Article 27(1).



(i) Determining the existence of a public emergency The ability to dero-
gate under Article 4(1) ICCPR is triggered only in a ‘time of public emergency
which threatens the life of the nation.’ The Human Rights Committee has
characterised such an emergency as being of an exceptional nature.72 Not
every disturbance or catastrophe qualifies as such. The Committee has
commented that, even during an armed conflict, measures derogating from the
ICCPR are allowed only if and to the extent that the situation constitutes a
threat to the life of the nation.73 Whether or not terrorist acts or threats estab-
lish such a state of emergency must therefore be assessed on a case-by-case
basis.

Interpreting the comparable derogation provision within the European
Convention for the Protection of Human Rights and Fundamental
Freedoms,74 the European Court of Human Rights has spoken of four criteria
to establish that any given situation amounts to a ‘time of public emergency
which threatens the life of the nation.’75 First, it should be a crisis or emer-
gency that is actual or imminent. Secondly, it must be exceptional, such that
‘normal’ measures are inadequate. Next, the emergency must threaten the
continuance of the organised life of the community. Finally, it must affect the
population of the State taking measures. On this final point, early decisions of
the Court spoke of an emergency needing to affect the whole population. The
Court appears to have subsequently accepted that an emergency threatening
the life of the nation might only materially affect one part of the nation at the
time of the emergency.76

Outside the immediate aftermath of a terrorist attack, or in the situation
where clear intelligence exists of an imminent threat of a terrorist act, it is
debatable whether a continual state of emergency caused by the threat of
terrorism can exist for the purpose of these derogating provisions.77
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72 Human Rights Committee, above n 59, [2].
73 Ibid [3].
74 European Convention for the Protection of Rights and Fundamental

Freedoms, opened for signature 4 November 1950, 213 UNTS 222 (entered into force
3 September 1953).

75 See Lawless v Ireland (No 3), ECHR, Application No 332/57 (1 July 1961)
[28]; and The Greek Case [1969] 12 Yearbook of the European Court of Human Rights
1, [153].

76 Brannigan and McBride v United Kingdom, ECHR, Application No
14553/89; 14554/89 (25 May 1993), although contrast this with the dissenting opinion
of Judge Walsh, [2].

77 See, generally, the Siracusa Principles, above n 58, [39]–[41]. In the context
of states of emergency said to be caused by the threat of terrorism (under the frame-
work of the ICCPR) see Human Rights Committee, Concluding Observations of the
Human Rights Committee: United Kingdom of Great Britain and Northern Ireland, UN



Ultimately, however, this will normally involve a factual question calling for
consideration of the particular circumstances at hand.

(ii) Proclamation and notice of a state of emergency Upon establishing
that an emergency exists, a proclamation of derogation must be lodged in
accordance with the requirements of the particular treaty.78 In the case of the
ICCPR a State party must, before it can implement any derogating measure(s),
officially proclaim the existence within its territory of a public emergency
which threatens the life of the nation.79 Through the intermediary of the UN
Secretary-General, a derogating State must also immediately inform other
States parties to the ICCPR of the provisions from which it has derogated and
of the reasons for which it has done so.80 The Human Rights Committee has
emphasised that notification should include full information about the
measures taken and a clear explanation of the reasons for them, with full docu-
mentation attached concerning the relevant law.81 A further communication is
required on the date on which the State terminates such derogation.82 In prac-
tice, very few States have declared a state of emergency in relation to acts of
terrorism.

(iii) Review Linked to the first requirement that the situation within the
derogating State must amount to a public emergency threatening the life of the
nation, it will be important for the derogating State to continually review the
situation faced by it to ensure that the derogation lasts only as long as the state
of emergency exists. In the context of the ICCPR derogations provisions, the
Human Rights Committee has repeatedly stated that measures under Article 4
ICCPR must be of an exceptional and temporary nature, and may only
continue only as long as the life of the nation concerned is threatened.83 The
restoration of a state of normality where full respect for the ICCPR can again
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Doc CCPR/C/79/Add.18 (1993) [25]; and Concluding Observations of the Human
Rights Committee: Israel, UN Doc CCPR/C/79/Add.93 (1998) [11]. See also Alex
Conte, ‘A Clash of Wills: Counter-Terrorism and Human Rights’ (2003) 20 New
Zealand Universities Law Review 338, 350–54; and James Oraa, Human Rights in
States of Emergency in International Law (Clarendon Press, Oxford, 1992).

78 As an example, see Article 4(3) ICCPR. See, in that regard, Human Rights
Committee, above n 59, paras 2 and 17. See also the Siracusa Principles, above n 58,
paras [42]–[47].

79 Article 4(1) ICCPR.
80 Article 4(3) ICCPR.
81 Human Rights Committee, above n 59, [5], [16] and [17].
82 Article 4(3) ICCPR.
83 Human Rights Committee, above n 59, [2]; and the Siracusa Principles,

above n 58, [48]–[50].



be secured, the Human Rights Committee has said, must be the predominant
objective of a State party derogating from the ICCPR.84

(iv) Permissible extent of derogating measures Finally, the extent to which
any right is derogated from must be limited ‘to the extent strictly required by
the exigencies of the situation.’ Any derogating measure must therefore be
both necessary and proportionate.85 The General Assembly, in its 2004 and
2005 resolutions on the protection of fundamental freedoms and human rights
while countering terrorism, has also reaffirmed that any derogating measures
are to be of an exceptional and temporary nature.86

D Other rights
The final category of rights are those that are not peremptory, non-derogable,
or subject to limitation only in states of emergency. The Human Rights
Committee has acknowledged, in this regard, that the limitation of rights is
allowed even in ‘normal times’ under various provisions of the ICCPR.87 The
permissible scope of the limitation of such rights will primarily depend upon
their expression within the human rights treaty. This will give rise to two
possible means of limitation: (1) by a definitional mechanism; and/or (2) by a
rights-specific limitations clause.

Definitional limitations are ones that fall within the meaning of the words
contained in the expression of the right itself. For example, the right to a fair
and open hearing does not provide a person with the right to a hearing which
favours the person in all respects. Rather, it only guarantees that a person be
afforded a hearing which is both open and ‘fair’.88 A counter-terrorist measure
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Committee has also emphasised that any derogation must be shown to be required by,
and proportionate to, the exigencies of the situation: Human Rights Committee, above
n 59, [4] and [5]. When considering States parties’ reports the Committee has
expressed concern over insufficient attention being paid to the principle of proportion-
ality: see, for example, Concluding Observations of the Human Rights Committee:
Israel, above n 77, [11]. See also the Siracusa Principles, above n 58, [51].

86 Protection of human rights and fundamental freedoms while countering
terrorism, GA Res 59/191, UN GAOR, 59th sess, 74th plen mtg, UN Doc
A/Res/59/191 (20 December 2004) [2]; and Protection of human rights and funda-
mental freedoms while countering terrorism, GA Res 60/158, 60th sess, 64th plen mtg,
UN Doc A/Res/60/158 (16 December 2005) [3]. See also Protection of human rights
and fundamental freedoms while countering terrorism, CHR Res 2005/80, UN Doc
E/CN.4/Res/2005/80 (21 April 2005) [3].

87 Human Rights Committee, above n 59.
88 See, for example, Article 14(1) ICCPR, which provides that ‘All persons shall

be equal before the courts and tribunals. In the determination of any criminal charge



imposing limitations upon the disclosure of information, based upon the need
to protect classified security information, might for example be ‘fair’ if the
person’s counsel (with appropriate security clearance) is permitted access to
the information.89

Rights-specific limitations are those that are authorised by a subsequent
provision concerning the circumstances in which the right in question may be
limited. In the context of the ICCPR, and again using the example of the right
to a fair and open hearing, the first two sentences of Article 14(1) express the
substance of the right (as just discussed). The next sentence then sets out the
circumstances in which it is permissible to limit the right to an ‘open’ hearing,
allowing the exclusion of the press for reasons of morals, public order, or
national security.90

E Human rights compliance
The nature of human rights compliance is fairly complex and relies on fine, but
important, distinctions being made between categories of rights. What is impor-
tant to note is that, other than in the case of peremptory rights at customary inter-
national law and a limited number of ‘non-derogable’ rights, the human rights
law framework incorporates a level of flexibility which is capable of dealing with
exigencies such as national security and threats of terrorism. This may be through
the interpretation of terms such as ‘fair’ and ‘reasonable’, or by application of
rights-specific limitation provisions. Even in the case of non-derogable rights,
some of those rights are themselves expressed in ways which allow accommoda-
tion to pressing needs in a democratic society. Recourse to derogations under
mechanisms such as that under Article 4 ICCPR should therefore be rarely
needed, hence the tight restrictions applicable to the derogations regime.
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against him, or of his rights and obligations in a suit at law, everyone shall be entitled
to a fair and public hearing by a competent, independent and impartial tribunal estab-
lished by law’ (emphasis added).

89 This is the means by which classified information is protected in judicial
proceedings by the United Kingdom, through its Special Immigration Appeals
Commission Act 1997 (UK). In a judgment considering a decision made using this
mechanism, the House of Lords implicitly accepted the validity of such a limitation:
see Secretary of State for the Home Department v Rehman [2001] UKHL 47, [62]
(Lord Hoffmann).

90 The third sentence of Article 14(1) ICCPR provides: ‘The press and the public
may be excluded from all or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or when the interest of the private
lives of the parties so requires, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would prejudice the interests of justice;
but any judgement rendered in a criminal case or in a suit at law shall be made public
except where the interest of juvenile persons otherwise requires or the proceedings
concern matrimonial disputes or the guardianship of children.’



3 Establishing counter-terrorist measures by proper means
The second step in determining the practical compliance with human rights
while countering terrorism concerns the means by which the counter-terrorist
provision, or the authority for the counter-terrorist measure, is established: by
a prescription of law; respecting the principle of non-discrimination; not
conferring an unfettered discretion; and limited to countering terrorism.

A Prescription by law
It is no accident that the former Commissioner’s Guidelines used the term
‘prescribed by law’, this having been subject to examination by both domes-
tic and international courts and tribunals, with clear pronouncements on its
meaning. The expression was considered, for example, by the European Court
of Human Rights in the Sunday Times case of 1978 where the Court concluded
that two requirements flowed from it: (1) that the law must be adequately
accessible so that the citizen has an adequate indication of how the law limits
his or her rights; and (2) that the law must be formulated with sufficient preci-
sion so that the citizen can regulate his or her conduct.91 This test was later
reaffirmed by the European Court in the case of Silver v UK.92 The same
language is found in the Commissioner’s Guidelines, the guidelines of the
Council of Europe and the report of the Inter-American Commission on
Human Rights.93 It is likewise reflected in the Human Rights Committee’s
General Comment 29 and the Siracusa Principles.94 It is notable that, in the
particular context of the criminalisation of conduct in pursuit of counter-
terrorism, the Special Rapporteur on human rights and counter-terrorism has
commented upon the proper characterisation of ‘terrorism’ and definitional
requirements of such proscription.95

B Non-discrimination and equality before the law
Although not expressly dealt with by the European Court of Human Rights in
determining what is ‘prescribed by law’, it should be remembered that any
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91 Sunday Times v United Kingdom (1978) 58 ILR 491, 524–7.
92 Silver v The United Kingdom, ECHR, Application No 5947/72; 6205/73;

7052/75; 7061/75; 7107/75; 7113/75; 7136/75 (25 March 1983).
93 See: the Commissioner’s Guidelines, above n 37, [3(a)] and [4(a)]; Council of

Europe Guidelines, above n 49, Guideline III; Inter-American Commission on Human
Rights report, above n 54, [53].

94 Human Rights Council, above n 59, [16]; Siracusa Principles, above n 58,
[15] and [17].

95 For a detailed discussion of this, see Alex Conte, Counter-Terrorism and
Human Rights in New Zealand (New Zealand Law Foundation, Wellington, 2007) Ch
16. An electronic copy of this text is available online at http://www.lawfoundation.
org.nz/awards/irf/conte/index.html at 16 August 2008.



legal prescription, to comply with the rule of law, must also respect the prin-
ciple of non-discrimination and equality before the law.96 Similarly, the
Commissioner’s Guidelines at [4] demand that any limitation respect the prin-
ciple of non-discrimination, as does General Comment 29 of the Human
Rights Committee.97 It is relevant to note that Article 4 ICCPR provides that
any derogation of rights in time of emergency may not involve discrimination
solely on the ground of race, colour, sex, language, religion or social origin.98

It is also significant that recent resolutions of the General Assembly and the
Commission on Human Rights have stressed that the enjoyment of rights must
be without distinction upon such grounds, and that the Committee on the
Elimination of Racial Discrimination has declared that the prohibition against
racial discrimination is a peremptory norm of international law from which no
derogation is permitted.99

C Scope of the prescription
The final aspects of procedural requirements concern the scope of the
prescription by which a counter-terrorism measure is established. First, one
must consider the conferral of any discretion by the prescription. This in turn
brings two matters into consideration. Primarily, any law authorising a restric-
tion upon rights and freedoms must not confer an unfettered discretion on
those charged with its execution. This goes for the framing of the discretion.
Secondly, any discretion must not be arbitrarily applied. Both requirements
call for the imposition of adequate safeguards to ensure that the discretion is
capable of being checked, with appropriate mechanisms to deal with any abuse
or arbitrary application of the discretion. These two restrictions on the confer-
ral of discretions are reflected within the former Commissioner’s guidelines
and those of the Council of Europe, as well as the Siracusa Principles.100
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96 Consider Albert Venn Dicey’s notion of the rule of law, requiring: (1) the
regulation of government action, so that the government can only act as authorised by
the law, having the consequence that one can only be punished or interfered with
pursuant to the law; (2) the equality of all persons before the law (which is the context
in which the rule of law is referred to in this article); and (3) the requirement of proce-
dural and formal justice. See Albert Venn Dicey, Introduction to the Study of the Law
of the Constitution (Macmillan, London, 1885) 175–84.

97 Human Rights Council, above n 59, [8] and [16].
98 Article 4(1) ICCPR. See also Article 26 ICCPR.
99 See Protection of human rights and fundamental freedoms while countering

terrorism, GA Res 59/191, UN GAOR, 59th sess, 74th plen mtg, UN Doc
A/Res/59/191 (20 December 2004) preambular [12]; Protection of human rights and
fundamental freedoms while countering terrorism, CHR Res 2005/80, UN Doc
E/CN.4/Res/2005/80 (21 April 2005) preambular [15]; and Committee on the
Elimination of Racial Discrimination, above n 63, 107.

100 See Commissioner’s Guidelines, above n 37, [3(b)] and [3(j)]; Council of



It is also necessary to consider the potential scope of application of any
counter-terrorist prescription or authorising provision. The point to be made
here is that the objective of countering terrorism must not be used as an excuse
by the State to broaden its powers in such a way that those powers are applic-
able to other matters. This is something expressly dealt with by both the
Commission and Sub-Commission Special Rapporteurs.101 It is also reflected
within the guidelines advocated by both the Committee of Ministers to the
Council of Europe and the Inter-American Commission on Human Rights,
each directing that where measures taken by States to combat terrorism restrict
human rights, those restrictions must be defined as precisely as possible and
be necessary for the objective of countering terrorism.102 Application of this
principle, posits the author, is relevant at both the creation and the application
of the prescription. In other words, the State must ensure that legislative
prescriptions enacted for the purpose of countering terrorism do just that, and
no more. Secondly, such measures must only be applied for the purpose of
countering terrorism, rather than being ‘stretched’ to fit other objectives of the
State. As stated in the latest Draft of Principles and Guidelines within the
report of the Special Rapporteur to the Sub-Commission on the Promotion and
Protection of Human Rights:

Counter-terrorism measures should directly relate to terrorism and terrorist acts,
not actions undertaken in armed conflict situations or acts that are ordinary
crimes.103

4 Conclusion
The era of global jihadism, together with the threat of non-conventional terror-
ism and the need for universal and effective implementation of the interna-
tional framework on counter-terrorism, has brought with it public pressure for
adequate security laws and a consequent proliferation of counter-terrorist
legislation and policies. The manner in which some counter-terrorist legisla-
tion and policies have developed has in turn seen a growing concern from both
non-governmental and inter-governmental agencies about the need to ensure
protection of human rights when seeking to combat terrorism. The aim of this
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Europe Guidelines, above n 49, Guideline II; Siracusa Principles, above n 58, [16] and
[18].

101 Special Rapporteur’s report, above n 33, [47]; and Sub-Commission
Rapporteur’s report, above n 28, [33].

102 See Council of Europe Guidelines, above n 49, Guideline III(2); the Inter-
American Commission on Human Rights report, above n 54, [51] and [55]; Siracusa
Principles, above n 58, [17].

103 Koufa, above n 28, [33] (emphasis added).



chapter has been to assess the various international and regional directions and
guidelines on the subject and draw from these a workable set of considerations
to be taken into account when attempting to determine the balance to be struck
between counter-terrorism and the unlimited enjoyment of human rights.
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21. Human rights education: a slogan in search
of a definition1

Paula Gerber

The term ‘human rights education’ is too often used in a way that greatly oversim-
plifies its connotations.2

1 Introduction
In recent times human rights education (‘HRE’) has become one of the hot
topics in international human rights law and numerous books have been writ-
ten exploring different aspects of HRE.3 This new-found interest in HRE is
no doubt due, in part, to the United Nations’ endeavours to promote HRE
through initiatives such as the UN Decade for Human Rights Education
(1995–2004)4 and the subsequent World Programme for Human Rights
Education (2005–ongoing).5 Despite these efforts, there is still a great deal of
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1 Parts of this chapter have been previously published as Chapter 3 in Paula
Gerber, From Convention to Classroom: The Long Road to Human Rights Education
(VDM Publishers, Germany, 2008). My title is a play on Hillary Clinton’s infamous
statement that ‘[c]hildren’s rights’ is a slogan in search of definition’: Hillary Rodham,
‘Children Under the Law’ (1973) 43 Harvard Educational Review 1.

2 Committee on the Rights of the Child, General Comment 1: The Aims of
Education, UN Doc CRC/GC/2001/1 (17 April 2001) (‘General Comment 1’) [19].

3 See for example Gudmundur Alfredsson, ‘The Right to Human Rights
Education’ in A Eide, C Krause and A Rosas (eds) Economic, Social and Cultural
Rights: A Textbook (Kluwer Law International, The Hague, 2nd rev ed, 2001) Ch 15;
Amnesty International, First Steps: A Manual for Starting Human Rights Education
(Amnesty International, London, 1997); George Andreopoulos and Richard Pierre
Claude (eds) Human Rights Education for the Twenty-First Century (University of
Pennsylvania Press, Philadelphia, 1997); Ximena Erazo, Michael Kirkwood and
Frederick de Vlaming (eds) Academic Freedom 4: Education and Human Rights (World
University Service, London, 1996); Rolf Gollob, Edward Huddleston, Peter Krapf,
Maria-Helena Salema and Vedrana Spajic-Vrkaš, Tool on Teacher Training for
Education for Democratic Citizenship and Human Rights Education (Council of
Europe, Strasbourg, 2004); Anja Mihr, Human Rights Education: Methods, Institutions,
Culture and Evaluation (Institut für Politikwissenschaft, Magdeburg, 2004).

4 United Nations Decade for Human Rights Education, GA Res 49/184, UN
GAOR, 49th sess, 94th plen mtg, UN Doc A/RES/49/184 (23 December 1994).

5 World Programme for Human Rights Education, GA Res 19/113B, UN
GAOR, 59th sess, 113th plen mtg, UN Doc A/RES/59/113B (5 August 2005).



confusion and uncertainty as to what the term ‘human rights education’ actu-
ally means.

The phrase ‘human rights education’ is infinitely more complex than one
might initially think. The combination of these three words conveys differ-
ent meanings to different people. Why is this so? There appear to be two
main reasons. The first is that the position and background of the person
interpreting the words influences how the words are understood. UN diplo-
mats and international lawyers tend to view the phrase in political or legal-
istic terms, while non-government organisations (‘NGOs’) consider the
words in the context of human rights activism. Governments tend to have a
narrower focus, concentrating on issues such as democracy and the rights
and responsibilities of citizens, while NGOs tend to take a broader approach
that incorporates the full gamut of human rights including economic, social
and cultural rights (‘ESC rights’). Teachers, on the other hand, are focused
on inculcating students with ideals such as respect and tolerance, and many
teachers see HRE as being interchangeable with moral education or the
teaching of ethics. Thus a person’s understanding of HRE is very much
informed by their institutional allegiances, as well as their own background,
experience and bias.

The second reason behind the lack of a common understanding of the term
HRE is the vagueness of the words themselves; what are human rights? How
do they differ from natural rights and/or civil rights? Is there a universal under-
standing of what constitutes human rights or is it dependent on culture and
context? What does the addition of the word ‘education’ to the term ‘human
rights’ mean? Is education within schools limited to formal classroom activi-
ties? Does it require that human rights be part of the standard curriculum in all
schools? Is the term ‘education’ broad enough to include extra-curricular
activities that may be related to human rights? This chapter does not attempt
to answer these questions; rather it considers how different contexts, interpre-
tations and understandings can lead to different answers to these questions and
therefore different definitions of HRE.

This chapter explores how HRE has been defined by various UN bodies,
and how the term is actually understood by key stakeholders such as govern-
ments, NGOs and teachers. This analysis reveals that these three groups do not
share a common understanding of HRE, and their interpretations of the term
are not only different from each other, but also very different from how the
UN defines HRE.

The chapter concludes that, while there is no general consensus as to
exactly what HRE means, this lack of a clear definition is not fatal to HRE.
Although the uncertainty can make it more difficult for those attempting to
implement HRE, the absence of a constraining definition can be a liberat-
ing force that enables greater inspiration and creativity when it comes to
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HRE.6 However, the lack of a common understanding of what HRE is can
make it more difficult for researchers to evaluate the nature and extent of the
HRE that is actually occurring.

2 How the UN defines HRE
The first attempt by the UN to address HRE was in the Universal Declaration
on Human Rights7 (‘UDHR’). Early drafts of the UDHR referred to a right to
education but were silent as to the content of such education. However, when
the NGO the World Jewish Congress saw early drafts of the article on educa-
tion, it immediately noted that:

[T]he Article on education provided a technical framework but contained nothing
about the spirit governing education which was an essential element. Neglect of this
principle in Germany had been the main cause of two catastrophic wars.8

This observation was taken on board by the drafting committee and the end
result was Article 26(2) UDHR, which provides that:

Education shall be directed to the full development of the human personality and to
the strengthening of respect for human rights and fundamental freedoms. It shall
promote understanding, tolerance and friendship among all nations, racial or reli-
gious groups, and shall further the activities of the United Nations for the mainte-
nance of peace.

This article has formed the basis for HRE provisions in many human rights
treaties,9 but the one that is the focus of this chapter is Article 29(1) of the
Convention on the Rights of the Child (‘CROC’), because it is the most widely
adopted articulation of HRE, having been ratified by 193 States.10 Article 29
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6 Nancy Flowers, ‘What is Human Rights Education?’ in A Survey of Human
Rights Education (Bertelsmann Verlag, Gütersloh, 2003) 1.

7 GA Res 217A (III), UN Doc A/810, 71 (1948).
8 UN Doc E/CN.4/AC.2/SR.8/p.4 (December 1947).
9 See for example: UNESCO Convention Against Discrimination in Education,

opened for signature 14 December 1960, 429 UNTS 93 (entered into force 22 May
1962) Article 5; International Convention on the Elimination of All Forms of Racial
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Discrimination Against Women, opened for signature 18 December 1979, 1249 UNTS
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on the Rights of the Child, opened for signature 18 December 1979, 1249 UNTS 13
(entered into force 3 September 1981) Article 29(1).

10 http://www2.ohchr.org/english/bodies/ratification/11.htm accessed at 23
November 2008.



CROC breaks down the content of education that children are to receive into
five parts, namely:

(a) The development of the child’s personality, talents and mental and physical
abilities to their fullest potential;

(b) The development of respect for human rights and fundamental freedoms, and
for the principles enshrined in the Charter of the United Nations;

(c) The development of respect for the child’s parents, his or her own cultural
identity, language and values, for the national values of the country in which
the child is living, the country from which he or she may originate, and for
civilizations different from his or her own;

(d) The preparation of the child for responsible life in a free society, in the spirit
of understanding, peace, tolerance, equality of sexes, and friendship among all
peoples, ethnic, national and religious groups and persons of indigenous
origin;

(e) The development of respect for the natural environment.

The Committee on the Rights of the Child (‘the Committee’) has attempted
to provide greater clarity as to exactly what this provision means by publish-
ing General Comment 1 on the Aims of Education,11 which constitutes the
Committee’s authoritative interpretation of the normative content of Article
29(1) CROC. As Dianne Otto has noted, although not legally binding, General
Comments ‘carry enormous political and moral weight’12 and ‘at the very
least, they provide persuasive interpretations of the treaty provisions.’13

Indeed, Thomas Buergenthal, now of the International Court of Justice, has
referred to General Comments as having become ‘distinct juridical instru-
ments’14 and likened them to ‘advisory opinions’ of international tribunals.15

However, it should be remembered that General Comments are adopted by
treaty committees and are therefore consensus documents agreed to after
negotiations and compromises by committee members.16

General Comment 1 stresses that the paragraphs in Article 29(1) CROC are
interrelated and that they reinforce, integrate and complement the other provi-
sions in CROC, and cannot be properly understood in isolation from them.17
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Thus, HRE should be interpreted in a holistic manner that incorporates princi-
ples such as non-discrimination (Article 2 CROC), the best interests of the
child (Article 3 CROC), and the right to express views and have them taken
into account (Article 12 CROC).18

Article 29(1)(b) CROC refers to education being directed at ‘the develop-
ment of respect for human rights’. As discussed below, there is a tendency for
some governments to equate human rights with civil and political rights.
General Comment 1 makes it clear that this is not what is intended by this
provision. It specifically states that ‘the education to which every child has a
right is one designed to provide the child with life skills, to strengthen the
child’s capacity to enjoy the full range of human rights’.19 The absence of any
discussion in General Comment 1 about civil and political rights and ESC
rights indicates that the reference to human rights in Article 29(1)(b) CROC is
to all humans rights. Thus, Article 29(1)(b) CROC requires that children learn
about human rights as universal and indivisible, in conjunction with the prin-
ciples in the Charter of the United Nations, which promote the maintenance of
international peace and security by, inter alia, observing faith in fundamental
human rights and in the dignity and worth of the human person and the equal
rights of men and women.20

Article 29(1)(c) CROC provides that education about national values and
respecting different civilisations should form part of HRE. The Committee
sees this obligation as fundamental to creating a culture which is infused by
human rights values.21 In many ways the elements in Article 29(1)(c) CROC
have a prophylactic role, that is, they are aimed at sowing the seeds of harmo-
nious relationships among all people and helping to prevent the outbreak of
violent conflicts and related human rights violations.22

Article 29(1)(c) CROC is inextricably linked with Article 29(1)(d) CROC
in that respecting difference is a precursor to understanding, peace, tolerance
and friendship among all people. Thus, General Comment 1 emphasises that
HRE must combat prejudice, racism, discrimination and xenophobia,23 in
order to promote the ethical values which facilitate peace and harmonious
relations among all people.
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Article 29(1) CROC was augmented by the UN Decade for Human Rights
Education (‘Decade for HRE’) from 1995 to 2004, and it is relevant to
consider how HRE has been defined in this initiative, and in particular,
whether the definition of HRE developed by the Office of the High
Commissioner for Human Rights (‘OHCHR’) and endorsed by the General
Assembly supports the articulation of HRE in CROC, as elaborated upon by
General Comment 1. As part of the Decade for HRE the OHCHR prepared
Guidelines for National Plans of Action for HRE (‘Guidelines’) and the first
section is headed ‘Definition of Human Rights Education’.24 It begins by
highlighting references to HRE in international human rights instruments
including CROC, before stating that:

Human rights education may be defined as training, dissemination and information
efforts aimed at the building of a universal culture of human rights through the
imparting of knowledge and skills and the moulding of attitudes, which are directed
towards:
(a) The strengthening of respect for human rights and fundamental freedoms;
(b) The full development of the human personality and the sense of its dignity;
(c) The promotion of understanding, tolerance, gender equality and friendship

among all nations, indigenous peoples and racial, national, ethnic, religious
and linguistic groups;

(d) The enabling of all persons to participate effectively in a free society;
(e) The furtherance of the activities of the United Nations for the maintenance of

peace.25

There are many similarities between this definition of HRE and Article
29(1) CROC, as well as a few differences that are of less significance.
Paragraph (a) of the Guidelines corresponds to Article 29(1)(b) CROC except
that it omits the reference to the Charter of the UN. Paragraph (b) above is
similar to Article 29(1)(a) CROC except that it is not specific to children.
Article 29(1)(d) CROC has been broken down into three separate provisions
in the UN Decade for HRE definition, namely paragraphs (c), (d) and (e). The
only aspect of HRE in Article 29(1) CROC that is not included in the above
definition of HRE is paragraph (c) which, to recap, provides that HRE
includes:

The development of respect for the child’s parents, his or her own cultural identity,
language and values, for the national values of the country in which the child is
living, the country from which he or she may originate, and for civilizations differ-
ent from his or her own.

546 Research handbook on international human rights law

24 OHCHR, Guidelines for National Plans of Action for Human Rights
Education, UN Doc A/52/469/Add.1 (20 October 1997) 5.

25 Ibid.



The first part of this paragraph is specific to children and is therefore under-
standably not part of a general definition of HRE. This leaves the only
substantive difference between Article 29(1) CROC and the definition of HRE
developed for the Decade as the references to cultural identity, national values
and different civilisations. It is unclear why this provision does not form part
of the later definition of HRE. It may be that values education, while relevant
to HRE, was not considered to be as important as the other aspects of HRE set
out paragraphs (a)–(e) of the definition developed for the Decade.
Furthermore, values are referred to in the UN Decade Guidelines in the section
immediately following the definition. In particular it refers to HRE as having
three dimensions, including ‘the development of values, beliefs and attitudes
which uphold human rights’.26 It is suggested that this broadly encompasses
the concept contained in Article 29(1)(c) CROC, and thus the definition of
HRE in the Guidelines generally reinforces the articulation of HRE in Article
29(1) CROC.

There is however, one significant difference between the HRE set out in the
Guidelines and HRE as set out in Article 29(1) CROC. As stated above, the
Guidelines refer to HRE as having three dimensions. The third dimension is
identified as being ‘encouragement to take action to defend human rights and
prevent human rights abuses’.27 General Comment 1 recommends that HRE
be empowering, which is clearly not as strong a directive as taking action.
There are two possible explanations for this difference. The first is that the
Committee, when developing General Comment 1, was mindful of children’s
different developmental stages and evolving capacities28 and did not consider
it appropriate to encourage young persons to take action to defend and prevent
human rights abuses at too early an age. The second is the different prove-
nance of these statements; General Comment 1 is essentially a consensus
document agreed to by an expert body seeking consensus whereas the
Guidelines were drafted by the OHCHR. It could be expected that the OHCHR
would use stronger language than the Committee.

Overall, the definition of HRE in the UN Decade Guidelines bears a strong
similarity to the articulation of HRE set out in Article 29(1) CROC. The only
significant difference is not in the definition of HRE, but rather in the guid-
ance of how such HRE should be promoted, that is, by encouraging recipients
of HRE to take action, which is not something that General Comment 1
endorses.
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When the UN Decade for HRE came to an end in late 2004, the General
Assembly decided that the efforts to promote HRE needed to continue and
therefore adopted the World Programme for HRE (2005–ongoing) as the vehi-
cle by which to continue the focus on human rights education.29 The World
Programme operates in phases, with each phase concentrating on a different
aspect of HRE. The first phase was from 2005 to 2007 and was directed at
HRE in primary and secondary schools. The Human Rights Council then
extended the first phase for a further two years (2008 to 2009) to give States
more time to implement HRE.30 In late 2009, the Human Rights Council
proclaimed that the Second Phase of the World Program will focus on HRE
for higher education and on human rights training programs for teachers and
educators, civil servants, law enforcement officials and military personnel at
all levels, and shall be for a period of five years, from 2010 to 2014.31

The Plan of Action for the First Phase (‘Plan of Action’) was prepared by
the OHCHR and transmitted by the Secretary-General to the General
Assembly.32 It includes the following definition of HRE:

Human rights education can be defined as education, training and information
aiming at building a universal culture of human rights through the sharing of knowl-
edge, imparting of skills and moulding of attitudes directed to:
(a) The strengthening of respect for human rights and fundamental freedoms;
(b) The full development of the human personality and the sense of its dignity;
(c) The promotion of understanding, tolerance, gender equality and friendship

among all nations, indigenous peoples and racial, national, ethnic, religious
and linguistic groups;

(d) The enabling of all persons to participate effectively in a free and democratic
society governed by the rule of law;

(e) The building and maintenance of peace;
(f) The promotion of people-centred sustainable development and social justice.33

The first three paragraphs are in every respect identical to the first three
paragraphs in the definition of HRE used for the UN Decade for HRE.
However, the next three paragraphs reveal a further refinement of the defini-
tion of HRE. Some of the changes are stylistic rather than substantive includ-
ing, for example, the deletion of the reference to the UN in the paragraph
addressing the maintenance of peace. However, two changes are significant,
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namely the addition of a reference to a ‘democratic society governed by the
rule of law’ in paragraph (d) and the inclusion of a new provision addressing
sustainable development and social justice.

The mention of the ‘rule of law’ is a reflection of the new importance
placed on this concept. As Thomas Carothers, Director of Research at the
Carnegie Endowment for International Peace, noted: ‘[t]he concept [the rule
of law] is suddenly everywhere – a venerable part of Western political philos-
ophy enjoying a new run as a rising imperative of the era of globalization.’34

It was in the late 1990s that the ‘rule of law’ re-emerged as an important
concept within the notion of a democratic society.35 Since CROC was drafted
during the 1980s, when the ‘rule of law’ did not enjoy such a high profile in
human rights discourse, it is understandable that it did not feature in Article
29(1) CROC. Similarly, sustainable development did not become part of
human rights discourse until the 1990s,36 that is, subsequent to the drafting of
Article 29(1) CROC. While the idea of ‘social justice’ has been around for a
long time, there is no authoritative definition of it.37 Perhaps the notion of
social justice has more of a collective element to it than human rights which
are vested in individuals, but the terms are clearly closely linked.38 Thus, the
addition of social justice might be seen as slightly expanding the definition of
HRE. It is suggested that the changes in the description of HRE between the
Decade and the World Programme amount to a refinement of the definition
rather than substantive modifications.
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Like the Guidelines for the Decade for HRE, the Plan of Action follows its
definition of HRE with a statement that HRE should include encouraging
people to take action to defend and promote HRE.39 As noted above, this is
not something that General Comment 1 recommends for children’s HRE.

Article 29(1) CROC read in conjunction with General Comment 1 provides
a clear definition of HRE, the core elements of which are that HRE must
promote respect for all human rights as universal and indivisible standards
belonging to all people. It must promote respect for others, and it must actively
encourage the development of values relating to peace, tolerance, and equal-
ity in an integrated and holistic manner. The international HRE initiatives
subsequent to CROC essentially affirm this articulation of HRE. The few
differences are minor and stem from a broadening of the definition to suit an
audience that comprises more than just children, and an evolution in the under-
standing of HRE that has occurred since Article 29(1) CROC was drafted in
the late 1980s. In particular, the inclusion of concepts such as the ‘rule of law’
and ‘sustainable development’ in the more recent articulations of HRE repre-
sent an effort to incorporate more modern ideas about what is necessary in
order to achieve a culture of human rights.40 The main area of divergence
between CROC and the two subsequent initiatives is the express acknowl-
edgement that HRE should promote action to defend and promote human
rights.41 Overall, there appears to be general consensus at the international
level as to the content of HRE, with a small amount of disparity between
Article 29(1) CROC and the more recent statements regarding HRE.

3 How governments define HRE
Having seen how HRE has been defined and explained by relevant bodies
within the UN, it is important to see how these definitions compare with the
definitional attempts of domestic governments. Space does not allow for a
comprehensive analysis of all governments, so the Australian Federal
Government has been selected for a case study to determine whether it inter-
prets HRE in a manner consistent with the definition of HRE developed at the
international level. Its interpretation has been gleaned from an analysis of
documents published by the Department of Education, Science and Training
(‘DEST’),42 as well as through interviews conducted with DEST staff. This
analysis suggests that the Australian Government’s understanding of HRE
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emphasises civil and political rights, in particular, citizenship and democracy,
rather than ESC rights.

Under the Australian Constitution, education is the responsibility of the
state and territory governments, rather than the federal government.43

Notwithstanding this, the Australian Federal Government has found opportu-
nities to articulate its opinion about what constitutes HRE in its reports to the
UN Committee on the Rights of the Child, which include, inter alia, activities
in Australia pursuant to Article 29(1) CROC. The first report was submitted to
the Committee in December 1995,44 and a combined second and third report
was submitted in September 2003.45 By setting out how it thinks it is comply-
ing with Article 29(1) CROC, the Australian government reveals its under-
standing of its obligations under this article.

The First Report indicates that Australia had an understanding of HRE that
in many aspects was congruent with Article 29(1) CROC, but at the same time
differed in some critical areas. In a lengthy section on HRE in Australia,46 the
Government addressed the majority of issues identified in Article 29(1)
CROC. The report referred to the Hobart Declaration on Schooling in
Australia47 which sets out ten agreed national goals of education.48 The goals
relevant to HRE include cultivating respect for others; developing a capacity
to exercise judgement in matters of morality, ethics and social justice; and
acquiring knowledge, skills, attitudes and values which will enable students to
participate as active and informed citizens in a democratic society. The First
Report elaborates on these issues, and specifically identifies that ‘the knowl-
edge, experience and interest of women and Aboriginal and Torres Strait
Islander peoples are included by the provision of cross-curricula perspec-
tives.’49 It also recognised that groups with special needs must be addressed,
and singled out immigrant groups, children who do not yet speak English, and
students with learning disabilities as being in need of additional programs.
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The HRE referred to in Australia’s First Report includes anti-bullying
initiatives, school violence based on gender, racism and ethnicity50 and the
cumulative social and cultural effects of colonisation.51 With the exception of
colonisation, these are all expressly identified as crucial aspects of HRE in
General Comment 1.

The First Report provides a comprehensive insight into how the Australian
Government of the time understood the HRE required by Article 29(1) CROC.
The information provided to the Committee demonstrated a thorough and
wide-ranging understanding of HRE that included most of the issues contained
in Article 29(1) CROC. However, it failed to include any reference to ESC
rights, and made no mention of international human rights laws, the United
Nations, or the principles enshrined in its Charter.

Interestingly, the report also managed to largely avoid using the words
‘human rights’. The only place they appear is in the section provided by the
Australian Capital Territory (‘ACT’) that related specifically to HRE activities
undertaken within the ACT.52 The only mention of rights in other sections is
in the context of the rights and responsibilities of citizens.53 This suggests that
the Federal Government in 1995 was uncomfortable with the term ‘human
rights’. The language which the Federal Government seemed to prefer was
‘anti-discrimination’, ‘social justice’, ‘equality’, and ‘civics and citizenship’,
all of which are used liberally throughout the First Report. While all of these
terms are encompassed within the concept of human rights,54 they do not have
the same force and international recognition as the term ‘human rights’. The
Australian Government’s reluctance to expressly include the term ‘human
rights’ in the section dealing with Article 29(1) CROC in its First Report to
the Committee suggests that the Government either lacked an understanding
of what HRE was or was deliberately attempting to obfuscate the issue.

In contrast to the First Report, Australia’s Second/Third Reports are
extremely brief in detailing activities pursuant to Article 29(1) CROC. They
identify only three issues – anti-racism, child sexual abuse, and school disci-
pline.55 While anti-racism initiatives clearly fall within the definition of HRE
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as set out in Article 29(1) CROC and elaborated on in General Comment 1,56

the other two issues are not generally considered to form part of HRE. While
preventing the sexual abuse of children is clearly an aim of CROC,57 neither
Article 29(1) CROC nor General Comment 1 contemplate it forming part of
the HRE that children receive. School discipline practices could well form part
of HRE, particularly when it comes to the use of corporal punishment.
However, the discipline practices referred to in Australia’s Second/Third
Reports relate to procedural fairness issues when dealing with student suspen-
sion and exclusion, and reducing class sizes as a means of managing student
behavioural problems.58 These issues may be tangentially related to the HRE
mandated in Article 29(1) CROC, but they are by no means a core part of the
norm.

The Second/Third Reports failed to comply with the recommendation of
the Committee regarding reporting on Article 29(1) CROC. In General
Comment 1, the Committee requests that State Parties in their periodic reports
provide details of what they consider to be the most important priorities
concerning HRE, and to outline the activities that they propose to take over the
next five years to address the problems identified.59 This was not done in
Australia’s Second/Third Reports.

The extremely brief narrative about HRE activities in Australian schools
set out in the second report is open to a number of interpretations. One is that
State Parties’ reports to the Committee are about activities not interpretations,
and so the Australian Government may recognise that HRE is broader than
what it is reporting on, but has only included in the report what it believes it
is doing in the field of HRE. Another explanation is that the Government has
a very narrow understanding of HRE, namely anti-racism, protecting children
from sexual abuse, and school discipline. A third possible explanation for the
brevity of reporting on HRE may be that the Government was not willing to
commit resources to preparing a comprehensive report to this UN treaty
committee. There have, for several years, been tensions between Australia and
the UN treaty committees that may account for the apparent lack of effort in
reporting.60 Unfortunately, there is insufficient publicly available information
to determine why the most recent report by the Australian Government to the
Committee was so brief with regard to Article 29(1) CROC.
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What explanation is there for this significant difference in reporting style
and substance between Australia’s First Report and Second/Third Reports to
the Committee? The answer appears to lie in the change of government that
took place between the two reports. In March 1996 a conservative Liberal-
National Government replaced the Labor Government that had been responsi-
ble for the preparation of the First Report. That Liberal-National administration
prepared the Second/Third Reports. The content of the Second/Third Reports
suggests that the conservative Government did not share the previous
Government’s understanding of HRE. Governments change, and it is likely that
educational policies and priorities will change from one administration to the
next. Thus, any government’s interpretation of HRE must be understood as
representing only the policy or understanding of the current political party hold-
ing office. The difference between the Australian Government’s First Report
and Second/Third Reports therefore appears to be due to a change of govern-
ment and a commensurate change in priorities, including in particular a reduced
commitment to international human rights laws.61

From these two Reports to the Committee, it appears that Australia has an
understanding of HRE that is narrower than the definition propounded in
Article 29(1) CROC and elaborated on in General Comment 1. Interviews
with employees of DEST confirm this conclusion. One senior staff member
stated in an interview that ‘Human rights is a very small part of your educa-
tion. It’s in one sense a very small part of CCE [civics and citizenship educa-
tion].’62 This perception that HRE is part of civics and citizenship education
is the reverse of the approach adopted in Article 29(1) CROC. Civic and citi-
zenship education involves teaching students about the democratic system of
government and civic life. This is merely one aspect of HRE, which encom-
passes much more than these limited democratic values.

In conclusion, the Australian Government’s First Report and Second/Third
Reports to the Committee on the implementation of CROC in Australia, and
the interviews with DEST employees, point to the Australian Government
having a narrow understanding of HRE that encompasses only limited aspects
of Article 29(1) CROC.

4 How NGOs define HRE
The role that non-governmental human rights organisations play in the promo-
tion and implementation of HRE is extremely important since it is NGOs that
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are developing much of the HRE materials that are being used in schools.63

NGOs’ definitions of HRE are therefore being passed on to teachers through
the literature and resources they provide to schools.

Three of the more significant NGOs working in the area of HRE have been
selected for consideration below, namely Amnesty International, Human
Rights Education Associates (‘HREA’), and the People’s Movement for
Human Rights Learning (‘PDHRE’).64

A Amnesty International

Human rights education is both a lens through which to observe the world and a
methodology for teaching and leading others.65

Amnesty International began as a movement to help prisoners of conscience
(with an article by Benenson in The Observer entitled ‘The Forgotten
Prisoners’ calling for an international campaign to protest against the impris-
onment of people purely for their political or religious beliefs) and gradually
extended its mandate to include victims of all kinds of discrimination and
abuse. Today it is one of the oldest, largest,66 and most well-respected inde-
pendent international human rights organisations. While Amnesty
International is perhaps best known for its campaigns to free prisoners of
conscience, it also does a significant amount of work surrounding human
rights education. It defines HRE as:

A process whereby people learn about their rights and the rights of others, within a
framework of participatory and interactive learning. HRE is concerned with chang-
ing attitudes and behaviours, learning new skills, and promoting the exchange of
knowledge and information. HRE is long-term, and aims to provide an understand-
ing of the issues, and equip people with the skills to articulate their rights and
communicate this knowledge to others.
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HRE . . .

• Recognises the universality and indivisibility of human rights
• Increases knowledge and understanding of human rights
• Empowers people to claim their rights
• Assists people to use the legal instruments designed to protect human rights
• Uses interactive and participatory methodology to develop attitudes of respect

for human rights
• Develops the skills needed to defend human rights
• Integrates the principles of human rights into everyday life
• Creates a space for dialogue and change
• Encourages respect and tolerance.67

In contrast to the Australian government, considered above, Amnesty
International has clearly enunciated its understanding of HRE. Its activist
philosophy is very apparent in its definition of HRE. Amnesty International
wants students to question, challenge and take action.68 Its definition of HRE
is normative and transformative, in that it seeks to train people to assert and
defend their rights and the rights of others, in other words to become human
rights activists.

The reference to the ‘indivisibility of human rights’ and the fact that there
is no distinction made between ESC rights and civil and political rights
suggest that Amnesty International understands HRE to encompass the full
range of human rights. This is congruent with Article 29(1) CROC as elabo-
rated on in General Comment 1. Amnesty International’s definition of HRE
seems to be both narrower and broader than Article 29(1) CROC. Narrower,
because it does not appear to cover all the matters addressed in Article
29(1)(b)–(d) CROC. For example, there is no express reference to a child
developing respect for his or her parents. This is probably because Amnesty’s
definition of HRE is not specifically aimed at children, as Article 29(1) CROC
is. It will be recalled that the HRE definitions in the UN Decade for HRE and
the World Programme for HRE are also silent about human rights education
including the development of respect for parents. Thus it is clear that the inclu-
sion of a reference to respecting parents is only relevant where the recipients
of that education are children.

Amnesty International’s definition of HRE is broader than Article 29(1)
CROC, because the treaty provision merely refers to the ‘development of
respect’ for human rights, whereas Amnesty International aims to empower
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students to defend and claim their rights, which has more of an activist
element to it. Indeed, an Amnesty International staff member responsible for
student groups, who was interviewed for this research, stated that she designed
‘trainings that will help them to become better human rights activists’.69 This
goes beyond the purpose and intent of Article 29(1) CROC, described in
General Comment 1 as being to enable children to ‘enjoy the full range of
human rights and to promote a culture which is infused by appropriate human
rights values’.70 The language in Article 29(1) CROC was drafted by State
representatives, and the final text had to be agreed to by the majority of States.
It is therefore not surprising that it does not encourage human rights activism,
as this is not something that is generally favoured by States which support
maintenance of the status quo and see activism as a challenge to their power
and control.71 However, this activist approach to HRE is consistent with the
other international definitions of HRE in the Guidelines for the Decade and the
Plan of Action for the World Programme, both of which refer to HRE as
encouraging the taking of action to defend and promote human rights.

Amnesty International relies on the UDHR for guidance on HRE, rather
than Article 29(1) CROC. This is not surprising, given that the UDHR is
referred to in Amnesty International’s mission statement and CROC is not,72

and that Amnesty International’s HRE work is not limited to children. Overall,
Amnesty International’s understanding of HRE appears to be generally consis-
tent with Article 29(1)(b) and (d) CROC, and the matters set out in Article
29(1)(c) CROC, while not explicitly addressed, may be implicit in Amnesty
International’s definition of HRE.

B Human Rights Education Associates
Human Rights Education Associates is an international non-governmental
organisation that supports human rights learning; the training of activists and
professionals; the development of educational materials and programming;
and community-building through on-line technologies.73 It was established in
the Netherlands in 1996, and now has offices in Amsterdam and Boston.
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The Executive Director of HREA was interviewed by the author and, in
response to a question asking how HREA defined HRE, stated:

The way that we define it is that it promotes understanding and the promotion and
protection of human rights. So that means that human rights education has to be not
only about human rights values, but it has to be done in a way that it creates some
sort of a really personal understanding and commitment to human rights.

So it cannot just be purely informational, it has to move people by the ideas, and
move them in terms of relating it to their own lives or feeling that they’re connect-
ing to human rights, in terms of how they’re acting in the world . . .

We look at human rights education in terms of the goals, and not just pure
content and we feel that’s very important. It’s not that everyone that gets human
rights education is going to become a human rights lawyer or a human rights advo-
cate, but we think those actually should be the goals, that people feel that at the
minimum that the human rights ideas are something that they own and they feel
close to, and that they feel the importance of protecting and promoting human rights
elsewhere and empowering others. So there’s self-empowerment and there’s
empowering others.74

Thus HREA is similar to Amnesty International in requiring, as a core part of
HRE, that it motivate and empower individuals to effect positive change
within society. The tone, if not the specific language, is adversarial or
confrontational. This NGO clearly seeks to create activists who will know and
be able to claim and assert their human rights. Its understanding of HRE is
expressed in significantly stronger language than that used in Article 29(1)
CROC; there is a clear distinction between the goal of developing respect for
human rights, as Article 29(1) CROC mandates, and the goal of producing
human rights lawyers and activists, as HREA advocates.

This interviewee did not seek to define the ‘human rights’ part of the term:
she did not feel the need to elaborate on whether human rights means just civil
and political rights, or the whole range of human rights. However, from the
overall tone of the interview, and from a review of the literature on HREA’s
web page,75 it is clear that HREA has an inclusive understanding of the term
‘human rights’. However, like Amnesty International, its focus appears to be
on the matters addressed in Article 29(1)(b) and (d) CROC, and it does not
explicitly address the issues set out in 29(1)(c) CROC.

C The People’s Movement for Human Rights Learning
Founded in 1988, PDHRE is a small international NGO based in New York
that works to develop and advance pedagogies for HRE relevant to people’s
daily lives in the context of their struggles for social and economic justice and
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democracy.76 This NGO was one of the prime instigators of the UN Decade
for Human Rights Education, and in 2003 the Executive Director, Shulamith
Koenig was awarded the prestigious UN Human Rights Award77 for her work
for PDHRE in the field of HRE.

The People’s Movement for Human Rights Learning perceives HRE as:

A process of learning that evokes critical thinking and systemic analysis, with a
gender perspective, with the learners . . . learning to analyse their situations within
a holistic framework of human rights about political, civil, economic, social and
cultural concern relevant to the learners’ lives . . . to result in a sense of ownership
of human rights . . . leading to equal participation in the decisions that determine
our lives and taking actions to claim them.78

Like the other NGOs considered in this chapter, PDHRE has a broad under-
standing of HRE that is inclusive of ESC rights. It also adopts an activist
approach, asserting that HRE should not just be about disseminating informa-
tion about human rights, but also about developing skills of analysis and crit-
ical thinking that will lead the recipients of HRE to become human rights
advocates. This is consistent with the HRE articulated in the Decade and the
World Programme, but not Article 29(1) CROC and General Comment 1.

All three NGOs understand that HRE should be about empowerment and
encouraging recipients of HRE to become human rights activists. While
General Comment 1 refers to empowerment twice,79 it is not its focus. All
three NGOs embrace the full range of human rights, as recommended in
General Comment 1, but they all fail to perceive HRE as including the entirety
of matters referenced in Article 29(1) CROC. In particular these NGOs did not
identify the issues set out in Article 29(1)(c) CROC as being part of their
understanding of HRE. These NGOs’ understanding of HRE, while generally
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similar to how HRE has been defined in Article 29(1) CROC and General
Comment 1, are much more congruent with the other two international defini-
tions of HRE analysed above, namely those of the UN Decade for HRE
(1995–2004) and the World Programme for HRE (2005–ongoing). This is
because of their aim of provoking people to take action to protect human rights.

5 How teachers define HRE
Since teachers are the ones ultimately charged with teaching students about
human rights, it is important to understand what they actually think HRE
means. As part of a doctoral research project, a number of secondary school
teachers in Melbourne, Australia, and Boston in the United States were
surveyed and interviewed by the author.80 Teachers were invited to state in
their own words what they understand is meant by the term human rights
education. Several themes emerged from these data, and are considered below.

A Use of UN documents in defining HRE
While the UN, governments and even NGOs perceive human rights in a very
legalistic manner, teachers do not. Teachers see a clear distinction between
‘human rights’ and ‘human rights law’. While the UN, governments and
NGOs rely on international instruments such as the UDHR when defining
HRE, teachers do not tend to do so. In schools the influence of UN documents
diminishes considerably.

Of the 30 teachers in Melbourne who completed and returned the survey,
ten mentioned UN instruments (most often UDHR) in their definition of HRE.
In addition, a further seven teachers were interviewed who had not completed
the survey and, of these, two referred to the United Nations when defining
HRE. Thus 32  per cent of participating Melbourne teachers defined human
rights education using a framework of international human rights law. By
contrast, of 33 Boston teachers surveyed and interviewed, only three (or 9 per
cent) mentioned the UN or international human rights instruments in their
definition of HRE. This clearly suggests that Boston teachers’ understanding
of HRE is not informed by international proclamations or definitions of human
rights. The idea that there is a relationship between HRE and international
human rights instruments was something that was understood by Melbourne
teachers to a significantly greater degree than their Boston counterparts.
However, the Melbourne proportion was still not high, with less than one-third
including UN documents in their definition of HRE.
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B Use of national documents in defining HRE
While Boston teachers did not refer to international instruments when defin-
ing HRE, many did place emphasis on national instruments, in particular
documents such as the US Bill of Rights and the Declaration of Independence,
which are firmly embedded in American culture. It was clear from both the
interviews with Boston teachers and the survey responses that domestic laws
strongly influenced their understanding of HRE. Examples of this attitude are
clear from the following extracts:

Teacher 1: As human beings we are entitled to certain ‘unalienable’ rights. Our
Declaration of Independence includes among them life, liberty, and the pursuit of
happiness. When we are denied these, it may be considered a violation of human
rights.81

Teacher 2: I suppose if I was going to make it a definition, I’d have to call upon
the American Declaration of Independence which says that we have the right to life,
liberty and the pursuit of happiness and that rights of citizenship should be offered
equally to all. That’s what it says in our Fourteenth Amendment, equal protection
under the law.82

Teacher 3: We do the Bill of Rights. When I started talking about China, I
compared it to the Bill of Rights here in the United States . . . I ask kids if you could
only pick one [right] to keep, which one would it be? I guess in some ways we relate
it more to American-oriented ideas of liberty and privilege.83

The impact of this focus is twofold. Firstly, the existence of a Bill of Rights
stimulates teachers to have a dialogue with their students about the whole
notion of rights. The Bill of Rights and the Declaration of Independence
provide a focal point which teachers are comfortable with, because these
domestic documents are a core part of America’s history, culture and identity.
They are not perceived as too political or challenging, which is something that
human rights are sometimes accused of.

The second effect of this focus on domestic instruments is that it narrows
the scope of HRE. The rights contained in the American Bill of Rights are in
the nature of civil and political rights, and not even all the civil and political
rights contained in the ICCPR. Thus Boston teachers’ definitions of human
rights education are much more limited than those provided by Melbourne
teachers, since the latter tend not to restrict HRE to civil and political rights.
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It is not surprising that CROC did not feature in teachers’ definitions of
HRE, given that the United States is one of only two States not to have rati-
fied this treaty. Until such time as CROC is legally binding in the United
States, it is unlikely to inform educators’ understanding of HRE.

C Civil rights versus human rights
Linked to this reliance by Boston teachers on domestic instruments, such as
the Bill of Rights, is an equating of civil rights with human rights. For many
Boston teachers, human rights and civil rights are one and the same. The
following extract from an interview with a Boston teacher exemplifies this.

Interviewer: So how do you see the connection between civil rights and human
rights?
Teacher: They are the same thing. If you’re not respecting someone’s civil rights,
you’re violating their human rights. If you don’t allow them to vote, to practise the
religion they choose, to wear the headdress that their religion calls for, you’re
violating their human rights.84

On the other hand, some teachers misconstrue the two, as demonstrated in the
following statement from a Boston teacher:

Human rights are a little more general, maybe a little more like the most basic of
rights. And then civil rights are more the laws that go to back up these human
rights.85

This confusion between civil rights and human rights resulted in Boston teach-
ers having a narrow definition of HRE that excluded a large section of human
rights, particularly ESC rights. The majority of teachers gave as examples of
HRE, their lessons on Martin Luther King, free speech and slavery. This is in
stark contrast to Melbourne teachers, who generally included ESC rights in
their definitions of HRE and gave examples of lessons on Aboriginal recon-
ciliation, the ‘Rugmark’ label,86 and the Fairwear campaign.87

Those Boston teachers who did see a distinction between civil rights and
human rights made an interesting distinction between the two. A number of
teachers expressed views similar to that voiced by the following teacher:
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People know about civil rights and social justice and racism and equality, but the
concept of human rights seems to be something that happens ‘over there’.
Something that happens in Africa or Iraq.88

Thus, there were a number of Boston teachers who did not perceive HRE as
relating to events or circumstances within America. It is difficult to have wide-
spread HRE across schools if the very people entrusted with delivering it do
not understand one of the fundamental principles of human rights, namely that
they are universal, and apply as much to people living in the United States as
people living in every other part of the world.

D Positive versus negative definitions of HRE
Another way of analysing teachers’ definitions of HRE is to classify their
responses according to whether they consider HRE in negative terms – that is,
violations of human rights, for example genocide, slavery, torture – or whether
they viewed human rights in more positive terms – that is, empowering
students to become aware of and defend human rights. The following quotes
highlight this distinction.

(i) Negative definitions

Teacher 1: I would consider human rights education to mean teaching people
about human rights violations throughout history and throughout the world. I would
define human rights violations as any instance in which a group of people are
singled out and attacked (may include imprisonment, torture, killing, genocide) or
just generally denied basic rights (such as freedom of religion.89

Teacher 2: I’m teaching it from a historical perspective. So looking at various
times in history where human rights have been denied to people and trying to
address those issues.90

Teacher 3: We have much dirtier air here than just at the town over, and because
of that we have the highest asthma rates in the State. And why? Because they put
the trash transfer station in our neighbourhood. Because they put the bus parking
lots in this neighbourhood. It’s unequal. . . . Teaching human rights is first making
students aware that the situations they are living in are not by accident, that deci-
sions were made that placed their health or their welfare in jeopardy by the govern-
ment or big business, and they need to be aware of those forces.91
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(ii) Positive definitions

Teacher 4: The teaching of human rights is not confined to teaching students
about documents which are supposed to give rights to individuals, but about atti-
tudes to others at age specific times, which broaden their concepts not only of
rights, but responsibilities. These ideas should be explored and discussed so that a
personal philosophy of inclusiveness should be developed.92

Teacher 5: To learn about treating people with respect and compassion on a phys-
ical and emotional level within the immediate/local and international areas.93

Teacher 6: Human rights education to me is being able to impart a sense of
responsibility towards other human beings within your community, and to me it is
developing strategies that make us able to see that not everything is in black and
white, that there are shades of grey and that not everybody is the same, and that we
need to respect and understand those differences. So it’s breaking down the barri-
ers between different groups so that we can co-exist.94

Thus there was no uniformity amongst the ways teachers defined HRE. When
these definitions are contrasted with Article 29(1) CROC, it is apparent that
the positive definitions bear a closer resemblance to the HRE mandated in that
treaty. Article 29 CROC refers to aims, such as ‘[t]he development of respect
for human rights and fundamental freedoms’95 and ‘[t]he preparation of the
child for responsible life in a free society, in the spirit of understanding, peace,
tolerance, equality of sexes, and friendship among all peoples’.96 Teaching
students about past human rights abuses may be a way of achieving these
aims, but it is suggested that the positive definitions align more closely with
the objectives of Article 29 CROC.

E Global versus local definitions of HRE
One area where there was a significant disparity amongst teachers was the
geographical breadth of their focus on HRE. Boston teachers in particular
tended to define HRE by reference to US constitutional documents and focus
therefore on local issues, while the Melbourne teachers took a more global
approach. The following excerpts from interviews illustrate this.

Melbourne Teacher: [We] look at in Australia, and worldwide, the trend and the
reasons for homelessness. And we pose a question to the students, ‘where would
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you prefer to be homeless?’ In a developing country, a third world country, or a
developed country?97

Boston Teacher: Americans tend to be very, very nationalistic and see the world
from the United States out. So we’re concerned with issues here, and we let other
people take care of things in their country.98

Many more examples could be cited which illustrate how Melbourne teach-
ers tend to think more globally than their Boston counterparts. The quotes
above not only ably demonstrate this point, but also illustrate the different
focuses that teachers have with regard to HRE. This disparity seems to flow
from the above-mentioned emphasis that Boston teachers have on domestic
laws rather than international human rights instruments. Melbourne teachers,
on the other hand, were more in tune with the notion of universality of rights,
and, while not ignoring human rights in Australia, they had a global approach
to human rights.

The stark contrast between the definitions of teachers and others may be
due to the fact that teachers define HRE in the context in which they are
involved, that is, in secondary schools, whereas the UN definition is intended
for a much broader audience, that is, it is not necessarily limited to education
in the classroom.

Overall the data collected for this research project revealed that there was
no common understanding amongst teachers as to what human rights educa-
tion means or entails. Teachers tended not to define HRE in a way similar to
the UN, governments or NGOs, in that they did not frame HRE in legalistic
terms, base their understanding on international human rights instruments, or
have as their goal creating human rights activists.

6 Conclusion
As indicated at the outset, this chapter did not purport to provide a definitive
answer to the question: ‘What is HRE?’ Rather, it has sought to demonstrate
that there are numerous understandings of HRE, which vary widely according
to the vested interests of the proponent of the definition. They range from
broadly consistent definitions at the international level (in Article 29(1)
CROC, the UN Decade for HRE and the World Programme for HRE) to
conservative and limited proposals from governments, and from activist defi-
nitions promoted by the NGO sector to teachers’ non-legal interpretations,
which relate more to morals and ethics than to international human rights law.
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Thus, the term HRE, although widely used, lacks a clear definition that is
universally accepted. The relative newness of HRE as a discipline may be a
contributing factor to the lack of consensus regarding what it means, and over
time a more harmonious approach to what HRE entails may emerge. But, until
that happens, one must ask: what are the consequences of this wide disparity
in understanding of what HRE is? There are several effects. First, it provides
greater freedom for those working in the field; with no widely endorsed
mandate about what HRE is, organisations and individuals have extreme lati-
tude to teach whatever they want and call it HRE. They are not constrained by
some prescriptive definition.

The second consequence of the lack of a single definition of HRE is that it
makes evaluation problematic. With so many different understandings of HRE
it is difficult for a researcher to assess what genuine human rights education
activities are taking place. Some teachers may not identify their work as HRE,
and therefore choose not to participate in a study of HRE, while others may
consider their work to be HRE when it does not actually fit within the defini-
tion employed by the researcher.

Finally, this lack of a common understanding of what HRE is should be of
concern to the UN, which for the last ten years has made HRE one of its prior-
ities, as evidenced by the proclamation of the Decade for Human Rights
Education and the World Programme for Human Rights Education. It has
devoted considerable resources to advocating HRE, and yet there remains
significant confusion and misunderstanding about what HRE entails. The
absence of a common understanding should also be of concern to govern-
ments, if only because their inactivity in this area is creating opportunities for
NGOs to fill the void with their own more radical definitions of HRE.

This chapter has demonstrated that the term ‘human rights education’ is
more complex than one might initially think, and open to numerous different
interpretations. While the UN has repeatedly provided consistent definitions
of HRE (in Article 29(1) CROC, and as part of the Decade for HRE and the
World Programme for HRE), these definitions do not reflect how HRE is
understood by others including governments, NGOs and teachers, who all
have varied opinions about what constitutes HRE. Until such time as the UN
is able to garner more widespread support for its definition of HRE, human
rights education will remain a slogan in search of a definition.

566 Research handbook on international human rights law



Abdulaziz, Cabales and Balkandali v
United Kingdom [1985]   212

Abiew, FW   233
Aboriginal and Torres Strait Islander

Peoples   551, 562
abortion   131–2, 360, 477 
Acharya, A   446–7
Accra Agenda for Action   184
Ackerman, Bruce   435
Adenauer, Konrad   287
advisory opinions 

African Court on Human and 
People’s Rights   408–9

Inter-American Court of Human 
Rights   365–6

International Court of Justice (ICJ)   
300–303, 306, 309–12, 321–2

Aegean Sea Continental Shelf case
[1978]   312

Afghanistan   218, 228
Islam and women’s rights   457

Africa   106, 190, 321     
Group   13, 497, 499
human rights see African human 

rights law
refugees, internally displaced persons

222–3, 227, 230
African Charter on Democracy,

Elections and Governance 392,
397, 410

African Charter on Human and Peoples’
Rights (ACHPR) 91, 110, 301,
388, 407, 408, 411–13

provisions   391–404
African Charter on the Rights and

Welfare of the Child 399
African Children’s Charter 394,

399–400, 409
African Commission on Human and

Peoples’ Rights   49, 126, 388,
411–12

African Charter on Human and 
Peoples’ Rights (ACHPR)   
392–404

courts see African Court on Human 
and People’s Rights

Islam   443
judgment, compliance with   407–8
monitoring human rights   404–11 
petitions, judicial structure and   

406–7
promotion of human rights   409–11
structure   404–5

African Committee on the Rights and
Welfare of the Child   412

African Convention on the Conservation
of Nature and Natural Resources
403

African Court on Human and People’s
Rights   408–9, 410, 412

African Court of Justice and Human
Rights   409, 412

African Cultural Charter 399
African human rights law   388–413 

African Charter on Human and 
Peoples’ Rights (ACHPR) see
African Charter on Human 
and Peoples’ Rights (ACHPR)

African Commission see African 
Commission on Human and 
Peoples’ Rights   

history   389–91
monitoring implementation   404–11
Universal Declaration of Human 

Rights (UDHR)   391, 404
African National Congress   284
African Peer Review Mechanism   410,

412–13
African Union   34

Constitutive Act 402, 409, 412
human rights   388, 396–7, 399–400,

404, 406–7, 410–12
African Youth Charter 392, 399–400,

410
Agiza v Sweden (2005)   247
Agreement on Technical Barriers to

Trade 156 

567

Index



aggression, crime of   241, 257, 271,
279, 318

aid see international co-operation and
assistance; overseas development
assistance

AIDS/HIV   55–6, 157–8, 188, 399–400 
UN Joint Programme on HIV/AIDS

125
see also health and healthcare; 

medicines, affordable
Airey v Ireland [1979]   348–9
Akayesu ats Prosecutor [1998]   278
Al-Bashir, Omar   34
Algeria   410
al-Hibri, A   457–8
Al-Khasawneh, Judge   303–4
All African People’s Conference   390
Allott, Philip   111
Alston, Philip   98, 188–9, 336
Alzery, Mohammed v Sweden (2006)

247
American Convention on Human Rights

85, 91, 104, 387, 391, 404
Inter-American Commission on 

Human Rights (IACHR)   353,
355–9

Inter-American Court of Human 
Rights   365–74, 377–9, 381–7

American Convention on Human Rights
in Economic Social and Cultural
Rights   372  

American Declaration on the Rights and
Duties of Man 85, 353, 372, 387,
391, 404

American University   523
amnesties   284–6
Amnesty International

human rights education (HRE)   
555–7, 558

International Court of Justice (ICJ)  
304

NGOs and human rights   118–19, 
129–34, 136

Amor, Abdelfattah   475–6
Anaya, S J   504, 508
An-Na’im, A A   443, 454–5
Annan, Kofi   193, 513
apartheid   260

General Assembly condemnation   3
South Africa   7, 83, 131, 285–7
UN Charter   71, 83

Arab Charter on Human Rights 442
Arbour, Louise   273–5
Argentina   246–7, 281, 527
Armed Activities on the Territory of the

Congo [2005]   301, 302, 304,
308, 310

armed conflict   97, 99
counter-terrorism   528, 531–2, 533
emergencies   533
International Covenant on Economic 

Social and Cultural Rights 
(ICESCR)   37, 38, 59, 66, 67, 
70

human rights applying   309–10
internal   99, 104, 113
laws and customs   252–3, 277
military occupation   67
refugees and displaced persons   

215–16, 222–4, 227, 229–30, 
234–5, 239

rules of conduct   231
women’s treatment   202, 205, 206 
World War II see World War II

Armando Alejandre Jr and Others v
Cuba [1999]   85

Arrest Warrant of 11 April 2000 [2002]
307

Articles on Responsibility for
Internationally Wrongful Acts
86–90

Asia   222
East Asia see East Asia and human 

rights
Asian tsunami   133, 226
Assessing Damage, Urging Action

(Eminent Jurists Panel)   527
asset freezing   29
Association of Southeast Asian Nations

225
asylum seekers   216, 218, 219, 221,

224–7, 230, 233–5, 360
African human rights   396
see also refugees and displaced 

persons 
Atlantic Charter 390 
Aung Sang Suu Kyi   435
Australia   62, 77, 179, 237, 527

human rights education (HRE)   
550–54, 560–62, 564–5

Indigenous peoples   499, 507, 508

568 Research handbook on international human rights law



Avena [2004]   304–5, 322–4, 363
Awas Tingni v Nicaragua (2001)

504
Azapo [1996]   285
Azikiwe, Nnamdi   389

Baena Ricardo et al v Panama (2003)
378

Balkans crisis   229
Bamako Convention on Ban and

Management of Hazardous Waste
in Africa 403–4

Bangladesh   31
Bankovic case   91–2, 93
Barak, Aharon   29
Barcelona Traction 317–18
Beijing Platform for Action 201 
Belarus   12, 16
Belgium   527
Benenson, Peter   555
Benin   187, 410
Berlin Declaration on Upholding Human

Rights and the Rule of Law 526    
Berween, M   462
Beyond the Veil (Mernissi)   458
Bielefeldt, H   441
Biko, Steve   286
bilateral donors   182–3, 189
Bill of Rights   561–2
Blanco Romero (2006)   376
blasphemy laws   14, 475–6
Blitt, R C   444, 461–2
Bolivia   187
Bosnia-Herzegovina   12, 89, 256, 280,

281, 310, 363
Boyce et al v Barbados (2007)   380–82
Brah, Avtar   198, 199
Brazil   195
Breard case [1998]   322
Brillat, R   339
Brown, Wendy   209, 210
Buddhism   477, 485
Bueno-Alves v Argentina (2007)   372
Buergenthal, Thomas   544
Bulgaria   187
Burkina Faso   410
Bush administration   362–4
Buskens, L   441
Buthelezi, Mangosuthu   286
Butler, Judith   209

Caesar v Trinidad and Tobago [2005]
382–3

Cambodia   32, 228, 256, 280, 295
Canada   61, 64, 126, 527    

Indigenous peoples   499, 507–8  
Sikh religious symbols   484

CANZUS countries   499, 509
capital punishment see death sentences
CARE   118, 183
Caribbean States   353, 360, 380–87
Carnegie Endowment for International

Peace   548–9
Carothers, Thomas   548–9
Cartagena Declaration on Refugees

(1984)   227–8
Cassese, Antonio   280–81
Catholic Church   133
Center for Women’s Global Leadership

203–4, 207
Central America   228
CERD see International Convention on

the Elimination of all forms of
Racial Discrimination  (CERD)

Cerone, John   14 
Chad   229
Chang, Wejen   418
Chapman, A   51
Charter of the United Nations see UN

Charter
Chechnya   20
children   3–4, 37, 44, 59, 371

African human rights   394, 399–400,
412

child labour   99, 130    
corporal punishment 104–5, 340, 553
crimes   259
discrimination see under

discrimination
economic, social and cultural rights   

80–81   
education   292, 544–7, 553–4
extradition   244
healthcare   188, 292, 351
human rights education (HRE)  

544–7, 551–4, 556–7   
Islam   442  
minors   360, 363
parents   479–80, 556
religion and beliefs   479–80, 486
see also Convention on the Rights of 

the Child (CRC)

Index 569



Chile   282, 291–2, 368–9
China   26, 28, 31, 185, 195

political economy and human rights   
414, 418–19, 421, 424–6, 
428–30, 436–8

refugees   218, 223, 224
Christianity   133, 468, 477, 480, 490

religious dress   482
civil and political rights   37, 40, 46–7,

69, 73–4
European Convention on Human 

Rights (ECHR) see European 
Convention on Human 
Rights (ECHR)

human rights education (HRE)   542, 
545, 550, 556, 558–9, 561–3

International Covenant on Civil and 
Political Rights (ICCPR) see
International Covenant 
on Civil and Political Rights
(ICCPR)

NGOs   131–3
refugees   216, 222
transitional justice   273–5, 284

civil war see armed conflict
Clause, Vaclav   421
Code of Conduct on Transnational

Corporations 150
CODEPU   291–2
codes of conduct   129–30, 135–6, 150
Cold War   2, 3, 115, 118, 122, 222, 254,

276, 340, 350
religion and beliefs   473

Collective Complaints Protocol
339–40, 341–2 

collective rights of Indigenous peoples
see under Indigenous peoples   

Colombia   361, 527
colonialism   3, 7, 205, 206

de-colonisation see de-colonisation  
human rights education (HRE)   552
Indigenous peoples   507–10 

Combahee River Collective   198
command responsibility   263–4
Commission on Human Rights   1, 6–9,

10, 26, 28, 80, 92
counter-terrorism   514, 517, 518, 

521–4, 526, 538, 539
country-specific mandates   7–8, 9, 

12

criticised   9, 12–13 
development, right to   176, 186–7, 

194   
International Court of Justice (ICJ)   

299, 304, 306  
Indigenous peoples   496–7
internally displaced persons   228–9
multinational corporations   152–3
NGOs   125
socio-cultural imperatives   445–6
Sub-Commission see Sub-

commission on Promotion and 
Protection of Human Rights  

Commission on the Status of Women
204–5, 207 

Committee against Torture see under
Convention against Torture and
other Cruel Inhuman 
or Degrading Treatment (CAT)    

Committee of Ministers see under
Council of Europe   

Committee on Elimination of
Discrimination against Women
see under Convention on the 
Elimination of all forms of
Discrimination against Women
(CEDAW)

Committee on the Rights of the Child
see under Convention on the
Rights of the Child
(CRC)

communitarianism   421–2
compulsory licences   157–60
Conaghan, Joanne   210, 213 
Conference on Security, Stability,

Development and Cooperation
412

Confucianism   417, 418, 419, 420, 421
Congo v Rwanda [2006]   318
Constitution of the Republic of South

Africa 55
Constitution of the United States 460
Constitutional Court (1999)   368 
constitutionalism and human rights

414–16, 430–39
Constructivist school   122 
Convention against Torture and other

Cruel Inhuman or Degrading
Treatment (CAT)   3, 23,  
25–6, 108, 242, 249

570 Research handbook on international human rights law



Committee against Torture   84, 
108–9, 247

Optional Protocol   26
see also torture

Convention for the Elimination of
Mercenarism in Africa 403

Convention for the Protection of All
Persons from Enforced
Disappearance 4, 15, 23 

see also disappearances, enforced   
Convention Governing Specific Aspects

of Refugee Problems in Africa
227, 228, 396

see also refugees and displaced 
persons

Convention on Mutual Assistance in
Criminal Matters (Council of
Europe)   248

Convention on Mutual Assistance in
Criminal Matters (European
Union)   248

Convention on the Elimination of all
forms of Discrimination against
Women (CEDAW)   3, 
23, 25–6, 313, 399–400

Committee on Elimination of 
Discrimination against Women
45, 304

Optional Protocol   26
see also women; women under

discrimination
Convention on the Prevention and

Combating of Terrorism 403
see also terrorism

Convention on the Privileges and
Immunities of the UN 306

Convention on the Prohibition of Anti-
Personnel Mines and their
Destruction 122

Convention on the Rights of the Child
(CRC) 3–4, 23, 313, 371,
399–400

Committee on the Rights of the Child
81, 483–4, 544–7

extraterritorial obligations   79, 
80–81  

human rights education (HRE)   
543–7, 549–54, 556–60, 562, 
564–6

International Court of Justice (ICJ)   
301, 302, 308

non-state actors   101, 125
Optional Protocol on the Involvement

of Children in Conflict 301
United States   562
see also children

Convention on the Rights of Persons
with Disabilities (CRPD)    4, 12,
15, 23, 400 

extraterritorial obligations   79, 81–2,
95

see also disabled persons   
Convention on the Settlement of

Investment Disputes 146
Convention on the Transfer of Sentenced

Persons 250
Convention 107 on Indigenous and

Tribal Populations 496
Convention 169 on Indigenous Peoples

496, 504–5
Convention Relating to Status of

Refugees   396 
definition of refugee   216–17, 

219–24, 226, 231
Cooper, Davina   208, 210 
corporal punishment   104–5, 340,

382–3, 553
corruption   52, 249, 424–5, 436
Corruption Convention 249
Costa Rica   367–8
Council of Europe   241, 244, 248,

326–52
Committee of Ministers   330–31, 

336, 338, 339
counter-terrorism   527–8, 539

European Committee on Social 
Rights   337–40, 341, 351
European Convention on 
Human Rights (ECHR) 
compared   340–42

European Convention on Human 
Rights (ECHR) see European 
Convention on Human   
Rights (ECHR)  

European Social Charter 336–42
Collective Complaints Protocol

339–40, 341–2, 349
original structure   337–8
shortcomings   346
Turin Amending Protocol

338–9

Index 571



future protection of human rights   
342–51

goals   326–7
guidelines   537
Parliamentary Assembly   329, 338, 

347
religion and beliefs   476

Council of the European Union   251
Council of the League of Nations   322 
counter-terrorism and human rights

512–40
establishing proper counter-terrorist 

measures   537–9
prescription by law   537
scope of prescription   538–9

human rights compliance, nature of   
529–36

derogable rights in emergencies   
532–5

non-derogable rights under human
rights treaties   531–2
other rights   535–6
peremptory rights at customary 

international law   530
requirement to comply with human 

rights   512–29
General Assembly   515–17, 518 
Human Rights Council and 

former Commission on 
Human Rights   521–6

international guidelines and 
documents   526–9

Security Council   517–21
Counter-Terrorism Committee   519–21
country-specific measures   7–8, 9, 12,

15–16, 17, 18
courts 

African Court on Human and 
People’s Rights   408–9, 410, 
412

African Court of Justice and Human 
Rights   409, 412

counter-terrorism and human rights   
512

domestic   55, 281–2, 307
European Court of Human Rights see

European Court of Human 
Rights 

European Court of Justice see
European Court of Justice  

Inter-American see Inter-American 
Court of Human Rights

international   72, 146, 488
criminal  see international 

criminal courts and 
tribunals

International Court of Justice (ICJ) 
see International Court of 
Justice (ICJ)

International Criminal Court (ICC) 
see International Criminal 
Court (ICC)

internationalised courts and tribunals
256, 280–81 

Islamic   442  
Permanent Court of Justice   312, 

322–3
regional see under regional human 

rights bodies   
right of access to see fair hearing  
South Africa   55

Covenant of the League of Nations 311
Craven, M    40
Crenshaw, Kimberlé   200, 201, 203,

206–7
crimes against humanity   32, 34, 112,

241–2, 253–4, 257–8, 266
definition of   260–61, 263
sexual offences   277–80

criminal law   34, 148, 241–71, 531
international   242, 252–69

cooperation with States   268–9
criminal procedure   267–8 
history of international 

prosecutions   252–8
substantive law   258–66

defences   264–6
definition of crimes   258–61
individual criminal 

responsibility   261–4
transnational   241, 243–52

European Arrest Warrant   251–2
international legal cooperation   

243–52
extradition 243–8, 249, 258, 

270
mutual legal assistance   

248–9
transfer of proceedings and 

penalty enforcement   
249–50

572 Research handbook on international human rights law



see also International Criminal Court 
(ICC)

cruel, inhuman or degrading treatment
see torture

Cuba   16, 20, 85, 362
Cumaraswamy [1999]   306
custody see prisoners
customary international law and norms

242, 305, 316–17
counter-terrorism   514, 528, 530, 

531, 538
diplomatic protection   87–8
General Assembly resolutions   6
genocide and crimes against 

humanity   260
hard law, as   517
human rights   100
Indigenous peoples   498
individual criminal responsibility   

262, 264
international crimes   146, 242
Millennium Development Goals   

189
NGOs   127
non-derogable rights   531–2, 536
racial discrimination   530, 538
resolutions   517
treaty law   311
Universal Declaration of Human 

Rights (UDHR)   2
Cyprus   85
Czech Republic   60, 100, 421
Czechoslovakia, former   222, 292

Dahlab v Switzerland [2001]   212, 489
Dann v United States (2002)   503
Darfur   13, 34, 229
De Feyter, K   447, 448
death penalty   25, 322–4, 360, 380–82,

394
de-colonisation   223, 227, 321, 500,

507–9
see also colonialism

debt   53, 65
right to development   171, 177, 182, 

185–6
Declaration for Promotion of

Employment and Poverty
Alleviation 399

Declaration of Independence   561

Declaration of Principles on Freedom of
Expression in Africa 395

see also freedom of expression
Declaration of the Rights of Persons

Belonging to National or Ethnic,
Religious and Linguistic
Minorities 401–2, 502

Declaration of the Security Council
meeting with Ministers of Foreign
Affairs   518–19

Declaration of the Vienna Conference on
Human Rights [1993]   170

Declaration on Agriculture and Food
Security in Africa 399

see also food
Declaration on Elimination of

Intolerance based on Religion or
Belief   4, 472–4, 489, 490–91

see also religion and beliefs
Declaration on Friendly Relations 502
Declaration on Granting Independence

to Colonial Countries and Peoples
3

Declaration on Indigenous Peoples
(OAS)   496

see also Indigenous peoples
Declaration on Principles Governing

Democratic Elections In Africa
397

Declaration on the Right to Development
4, 5, 60, 169–70, 173–7

see also development and human 
rights

Declaration on Right and Responsibility
of Individuals, Groups and
Organs 448

see also minorities
Declaration on the Rights of Indigenous

Peoples (DRIP)   4, 5, 12, 405–6
history   492, 496–8, 504
self-determination   499–501, 510–11

free, prior and informed consent   
501–7

objections to recognising   
507–10

see also Indigenous peoples
Declaration on TRIPS and Public Health

158
Declaration on Unconstitutional Change

of Government 397

Index 573



defamation of religion   13–14, 475–6
see also religion and beliefs

Delalic, Mucic, Delic and Landzo ats
Prosecutor [2001]   277

democracy   295–7, 327, 397–8, 410
counter-terrorism   525, 527–8, 529, 

536
East Asia in see under East Asia and 

human rights   
human rights education (HRE)   542, 

548–9, 551
Islam    451, 466
religion and beliefs   476–7, 483

Democratic Republic of Congo (DRC)
13, 16, 304, 402   

Democratic Republic of Congo v
Uganda [2006]   57   

Democratic Republic of the Congo v
Burundi, Rwanda and Uganda
[2003]   402–3 

demographic changes, religion and
467–8

Denmark   13, 62, 182 
Department for International

Development, UK   183
detention see prisoners
developing States   4, 190 

compulsory licences   157–60
development 

aid   60–65, 70, 95, 175
right to   171–2, 175–6, 190–94 

least developed States   51, 159, 190
see also international assistance and 

cooperation; overseas aid
development and human rights   4, 5, 60,

167–95 
human development, definition of   

168
international law   167–8
poverty reduction and human rights 

law   178–89
Millennium Development Goals   

187–9
poverty reduction strategies   

185–7
States’ policies and UN   178–84

right to development   60, 138, 140, 
168

definition   169–70
legal basis   169–78

convention, towards   177–8
legal commitment to   172–6 
legal status   170–72

trade and investment, human rights 
law and   190–94

international trade   190–93
welfare models   168
see also Declaration on the Right to 

Development
development assistance see overseas

development assistance   
Development Assistance Committee   62
Development Effectiveness in Practice

workshop   184
diplomatic sanctions   28–9
disabled persons   119

discrimination see under
discrimination

see also Convention on the Rights of 
Persons with Disabilities 
(CRPD)  

disappearances, enforced   4, 8, 260,
275, 287, 289, 371, 375

see also Convention for the 
Protection of All Persons from 
Enforced Disappearance

discrimination   71, 144 , 331, 340
African human rights   393, 394, 

400–402
American Convention on Human 

Rights 91
children   45, 47, 101, 473
counter-terrorism   530, 531–2, 

537–8
disabled persons 4, 45, 400
economic, social and cultural rights   

38, 43, 44–5, 47, 69
extradition   515
free, prior and informed consent   

501   
International Court of Justice (ICJ)   

324
International Covenant on Civil and 

Political Rights (ICCPR)   91
intersectional   211–13
minorities   45, 205, 207, 212, 401–2,

462
minority faiths   477

non-citizens   202–3
non-derogable right, as   531–2

574 Research handbook on international human rights law



racial   2, 7, 13, 197–205, 318, 360, 
530, 538

apartheid see apartheid
see also International Convention on 

the Elimination of all forms of 
Racial Discrimination 
(CERD)

refugees, displaced persons and   
219, 222, 234, 239

religion and beliefs   4, 13–14, 395, 
462, 472–4, 477–9, 490–91

trade   160–2, 163
women   3, 45, 47, 170, 184, 188, 

197–205, 304, 487–8
see also CEDAW

see also gender and human rights 
law; transitional justice; 
women

disease   170
affordable drugs see medicines, 

affordable
displaced persons see refugees and 

displaced persons   
dispute settlements   162–4
Doha TRIPS Declaration 158
domestic courts tribunals see under

courts  
domestic violence   107
Dominican Republic   187
dowry killings   107
Draft of Principles and Guidelines 539
drugs see medicines, affordable
duty to protect   32–3

East Asia and human rights   414–39
Asian values debate   417–22

community based arguments   
420–22

constitutionalism and human rights   
414–16, 430–39

empowering role of   430–35
judicial review   429,  433–4, 

438 
indigenisation of   415, 435–9

democracy 414–15, 417, 419–21, 
423–4, 427–8, 430, 432 

constitutionalism and human 
rights   431–8

‘economic miracle’, political 
economy and   422–30

East Timor   256, 280
East Timor case [1995]   318, 321 
ECHR see European Convention on

Human Rights (ECHR)
economic 

globalisation see globalisation and 
human rights   

law   141–3
sanctions   29–30

Economic Community of West African
States   409 

Economic, Social and Cultural Council
410

economic, social and cultural rights
36–70, 73–4, 234, 239

Convention on the Rights of the Child
(CRC) 3–4, 23, 80–81 

Convention on the Rights of Persons 
with Disabilities (CRPD)   
81–2  

development, right to   173
discrimination see under

discrimination 
ECOSOC see ECOSOC 
European Social Charter see under

Council of Europe
human rights education (HRE)   542, 

556, 559 
International Covenant on Economic 

Social and Cultural Rights
(ICESCR) see
International Covenant on 
Economic Social and Cultural 
Rights (ICESCR)

justiciability   36, 38, 45, 55–6, 69
nature of   37, 41
NGOs   132
non-derogability   37–8, 66–8
State obligations under International 

Covenant on Economic Social 
and Cultural Rights (ICESCR)
see under International 
Covenant on Economic Social 
and Cultural Rights (ICESCR)  

extraterritorial application see 
under International 
Covenant on Economic 
Social and Cultural Rights
(ICESCR)   

transitional justice   274–5, 284

Index 575



ECOSOC   6
Commission on Human Rights   11, 

517
free, prior and informed consent   

506
human rights   6
NGOs   124, 136–7 

Ecuador   187
education   188

fees   50–51
globalisation   140, 149
human rights education (HRE) see

human rights education (HRE)
illiteracy   170 
International Covenant on Economic 

Social and Cultural Rights
(ICESCR)    37, 41, 43, 44, 47,
48, 53, 66

religion and beliefs   479–80, 485, 
489

women   202, 275, 292, 457
Egypt   441, 527
Eichmann, Adolf   246–7, 248
Eide, A   74
El Salvador   368–9
Elmi v Australia [2000]   108–9
Elster, Jon   434
emergencies   133, 227, 229, 234

counter-terrorism   526, 527, 528, 
531–5

derogable rights, in   532–5
determining existence of  

emergency 533–4
permissible extent of derogating 

measures   535   
proclamation and notice of   534
review of   534

International Covenant on Civil and 
Political Rights (ICCPR)   
532–5

International Covenant on Economic 
Social and Cultural Rights
(ICESCR)   21, 38, 66, 67–8, 
70 

non-derogable rights under human 
rights treaties   531

Eminent Jurists Panel on Terrorism,
Counter-Terrorism and Human
Rights   527

Emmerson, Donald   427

enforcement of human rights   1–2,
26–34

Commission on Human Rights   7–8
costs   33–4
diplomatic and economic sanctions   

28–30
military force   30–33
naming and shaming   26–8
state sovereignty   1–2, 35
UN Security Council   2, 30–33

Entelis, J   452
environment   68, 117, 130, 403–4

damage to   99, 149, 170
development, right to   184, 188, 194
pollution   106, 139
World Trade Organization (WTO) 

163, 164
equality see discrimination; gender and

human rights law; women
erga omnes obligations   317–18, 321
Eritrea Ethiopia Claims Commission

310
Ertok, Yakin   205–6 
Ethiopia   317, 389
ethnic cleansing   32, 319
Europe, religion and beliefs in   477,

479, 480, 481, 490
European Arrest Warrant   243, 244–6,

251–2
European Commission   251, 528
European Commission on Human Rights

328, 484, 485
European Committee on Social Rights

see under Council of Europe  
European Convention on Human Rights

(ECHR)  47, 104, 246, 391
content and supervision   328–31 
counter-terrorism   528, 533
derogation provisions   533
European Committee on Social 

Rights, compared   340–42   
European Court see European Court 

of Human Rights
extraterritoriality   91–3, 94, 307–9
gender   212, 270–71
Islam   443
origins   327–8
reform needed   342–6
religion and beliefs   476–7, 478, 

485, 486

576 Research handbook on international human rights law



European Convention on the
International Validity of Criminal
Judgments 250

European Convention on Transfer of
Proceedings in Criminal Matters
250

European Court of Human Rights
270–71, 341

counter-terrorism   526, 527–8
derogation provisions  533
discrimination   212  
extraterritorial obligations   82, 85, 

86, 88, 91–2, 94 
Islam   451
judgments, compliance with  329–31
non-state actors   104–5, 126 
prescription by law   537
reform proposals of Group of Wise 

Persons   342–6
religion and beliefs   472, 477, 480, 

483, 486, 488, 489
role and constitution  328–31
socio-economic rights   348–9
workload and Protocol No 14   

331–6, 342–5
European Court of Justice   146 
European Extradition Convention (1957)

244
European Parliament   482
European Roma Rights Centre v Italy

[2005]   340
European Social Charter see under

Council of Europe   
European Union   29, 63–4

asylum system   238–9
cooperation in criminal matters   241,

245, 248, 251–2    
Indigenous peoples   496
Islam   450
non-state actors   97
trade bans   162

Evans, Malcolm   491
expert groups see under NGO and

human rights   120–21
expression see freedom of expression
extradition   243–8, 249, 251–2, 258,

270, 515
extraordinary rendition   247

see also counter-terrorism and human
rights

extraterritorial obligations  71–96, 307–9
content   73–5 
current international approach   94–6 
counter-terrorism   515  
legal foundation   75–86

Convention on the Rights of the 
Child (CRC)   79, 80–81  

Convention on the Rights of 
Persons with Disabilities
(CRPD)   79, 81–2, 95

human rights treaties   82–6
International Covenant on 

Economic Social and 
Cultural Rights (ICESCR)
56–66, 70, 74–5, 79–80

UN Charter   76–9, 95
obstacles to recognition   86–94

jurisdictional   90–94
State responsibility   86–90
States’ concern about human
rights development   93–5, 96

ExxonMobil   129–30

Fair Labour Association   130, 136
fair trial, right to   46–7, 85, 279, 328

access to   47, 294
African human rights   395
international criminal law   245, 253, 

263, 265, 267–8, 271  
limitation of   535–6
terrorism   535–6

feminism   196–200, 213–14
see also gender and human rights 

law; women 
Final Declaration of Regional Meeting

for Africa 411
Five Pensioners v Peru (2003)   369
food   75, 139, 304, 399

hunger   170, 188
International Covenant on Economic 

Social and Cultural Rights
(ICESCR)    8, 13, 37, 42, 48, 
66

Food and Agriculture Organization   49
foreign aid see overseas development

assistance   
foreign direct investment see under trade

and investment
Forgotten Prisoners, The 555
Foster, Michelle   220–21, 237

Index 577



Fourth World Conference on Women
196 

fragmentation of international law
141–3

France   31, 61, 337
kidnap of French journalists   481
laws on religious dress   482–3

Frankovits, Andre   179
free, prior and informed consent   492,

501–7
freedom of expression   13–14, 328, 355,

395, 475–6, 562
freedom of information   395–6
freedom of religion see under religion

and beliefs
Freeport McMoRan   129–30
Frontier Dispute, Case Concerning

[1986]   321–2
Frye, Marilyn   198
Fukuyama, Francis   419
fundamentalism   467, 490

secular   489

Gabcikovo-Nagymaros case [1997]   312
Gamliel, Rabban Shimon ben   297
gender and human rights law   196–214 

evolvement of intersectionality   
197–201

global ascendancy of intersectionality
201–6

intersectionality, meaning of   196–7
problems with intersectionality   

206–13
see also discrimination; transitional 

justice; women
gender-based offences see transitional

justice
General Act for the Pacific Settlement of

International Disputes 312
General Agreement on Tariffs and Trade

155, 160–62
General Agreement on Trade in Services

155
General Assembly   4, 5

apartheid   3
counter-terrorism   512, 513, 515–18,

523–4, 526, 535, 538
derogating provisions   535
development, right to   170, 173, 174
economic, social and cultural rights   

36, 38, 53, 58,  61, 67, 69, 80

gender   197
human rights   5–6, 32–3
Human Rights Council   11–12 
human rights education (HRE)   546, 

548
Indigenous peoples   492, 496, 497, 

500
refugees and internally displaced

persons   220, 223, 224, 229
religion and beliefs   472, 475

General Comment 1 on the Aims of
Education 544–7, 549–50, 554,
557, 559–60

General Comment 28 on Equality of
Rights (HRC)   201

‘general exceptions’ and import
restrictions (WTO)   160–62

General Recommendation XXV on
Gender Related Dimensions of
Racial Discrimination (CERD)
202

General Recommendation XXX on
Discrimination (CERD)   202–3 

genetic drugs   157–9 
Geneva Conventions (1949)   231, 277,

364
International Court of Justice (ICJ)  

305, 319–20
international criminal law   254–5, 

261, 263 
genetically modified organism   162
genocide   89–90, 206

definition   258–61, 263, 319–20
International Court of Justice (ICJ)   

301–2, 318, 319–20 
international criminal law   241–2, 

254, 257–8, 266   
jus cogens 145 
transitional justice and gender   278
UN   19, 31, 32

Genocide case   88, 89–90, 301–2, 310,
320

Genocide Convention 258–9, 310, 317,
319–20

Germany   59, 252–3, 273, 287, 290,
336, 455, 543

Ghana   410, 509
Ginsberg, Tom   434
Global Compact   131, 151, 194
Global Monitoring Report (2007)   185

578 Research handbook on international human rights law



globalisation and human rights   42,
72–3, 115, 139–66, 174

human rights law
economic law and fragmentation

141–3
position in international law   

144–6
international economic actors

human rights obligations   146–8
nature of   139–41

multinational corporations   139–41, 
146–7, 149–50

international law   150–54
World Trade Organization   140–43, 

154–66
dispute settlements   162–4
import restrictions and ‘general
exceptions’   160–62
trade agreements as barriers: 

TRIPS and right to health   
155–60

Glucksman v Henkel [1911]   245
Goiburu v Paraguay [2006]   376
Goldman, Dr Robert   523
Grabham, Emily   210–11, 213
Greiff, Pablo de   291
Group of Eight industrialized States   62
Guantanamo Bay   20, 84, 361–5, 512  
Guattari, Felix   209  
Guidelines for Multinational Enterprises

(1976)   150, 193 
Guidelines for National Plans of Action

for Human Rights Education
546–8, 549, 557

Guidelines on human rights and the fight
against terrorism 527–8

H&M   130
Hailbronner, Kay   227
Haiti   30, 232, 389
Hampson, Francois   18
Handbook of Reparations 291
Hannett, Sarah   211
Hathaway, James   221–2, 237
Havel, Vaclav   100, 292, 421
health and healthcare   74, 351

AIDS/HIV treatment   55–6 
epidemic disease and drugs see

medicines, affordable
globalisation   139–40, 149

International Covenant on Economic 
Social and Cultural Rights
(ICESCR)   37, 44, 47, 48, 53, 
66–7 

trade bans   162, 163
WHO data   50
women   202, 275, 288–9, 292
see also AIDS/HIV; medicines, 

affordable
Heavily Indebted Poor Countries   185–6
Hepple, B   336
Higgins, R   93
Hilaire, Constantine and Benjamin v

Trinidad and Tobago [2002]
380–81

Hilf al-Fudul League   460
Hinduism   490
HIV see AIDS
Hobart Declaration on Schooling in

Australia 551
Holmes, Justice   244–5
Holocaust   287, 290, 296
Honduras   88
Hong Kong   224 

political economy and human rights   
417, 433, 434, 436

honour killings   456
housing   74, 139, 292, 340, 399

ICESCR   37, 48, 53, 66
Howse, Robert   163 
human development see development

and human rights
Human Development Report 168, 171,

181
Human Rights-Based Approach to

Programming 181
Human Rights Committee (HRC)

20–21, 106, 402, 405–6
counter-terrorism   525, 527, 529, 

531–2, 534–5, 537–8
emergencies   533, 534–5
extraterritoriality   82–4, 95, 308   
gender   201, 212
Indigenous peoples   495, 500–502, 

505, 510
International Court of Justice (ICJ)   

303, 308
international criminal law   247, 271 
Islam   443
non-derogable rights   531–2

Index 579



religion and beliefs   471–2, 475, 
478–80, 484

reservations   314–15
self-determination   500–501, 510

Human Rights Council   1, 6,  9–18, 20,
26, 28, 31

Advisory Committee   14–15
assessment of work   12–14, 18
complaint procedure   16
composition and status   10–12 
counter-terrorism   514, 517, 523–6
country-specific measures   8, 15–16,

17, 18 
development, right to   177
human rights education (HRE)   548
Optional Protocol to the International

Covenant on Economic Social 
and Cultural Rights  12, 53, 69   

Indigenous peoples   497
multinational corporations   152–3  
NGOs   125
religion and beliefs   490–91
thematic mandates   8
special procedures   15–16, 125
universal periodic review   16–18

Human Rights Council of Australia   179
human rights education (HRE)  541–66

Government definitions   550–54
meanings of   541–3
NGOs definition    554–60

Amnesty International   555–7, 
558 

Human Rights Education 
Associates   557–8 

People’s Movement for Human 
Rights Learning   558–60 

teachers’ definition   560–66
rule of law 548–50
teachers 560–66
UN definition   543–50

Human Rights Education Associates
557–8

Human Rights Strengthening Programme
181

Human Rights Watch   118, 119, 122–3,
127, 129–30, 136

International Court of Justice (ICJ)   
304

humanitarian intervention and assistance 
refugees see under refugees and 

displaced persons  

unilateral   31–3, 256
humanitarian law  217, 231–2, 302,

309–10, 317, 361, 364, 531
Hungary   46, 222
hunger see under food
Hunt, Paul   186–7
Huri-Laws v Nigeria 398
hybrid tribunals see internationalised

tribunals

ICCPR see International Covenant on
Civil and Political Rights
(ICCPR)

ICESCR see International Covenant on
Economic Social and Cultural
Rights (ICESCR)

immigration, mass, and religion   467–8   
import restrictions and ‘general

exceptions’   160–62
India   31, 195, 509, 527
indigenisation   415, 435–9
Indigenous peoples   4, 5, 8, 106–7, 119,

202, 405–6
collective rights   492, 497, 500, 510
counter-terrorism and human rights   

512
discrimination see minorities under 

discrimination  
East Asia   435–9 
land and land rights   493, 495, 497, 

500–505, 507, 509
self-determination   492–511    

consent and consulting   501–7
Declaration on the Rights of 

Indigenous Peoples (DRIP)
see Declaration on the 
Rights of Indigenous 
Peoples (DRIP)

international instruments   493–8
legal dimensions of right   

499–501
meaning   492–3
objections to recognising   

507–10
see also Declaration on the Rights of 

Indigenous Peoples (DRIP)
individual criminal responsibility

261–4, 270–71
individuals and human rights complaints

8–9, 23–5, 471–2, 500

580 Research handbook on international human rights law



Indochina   224–6, 236
Indonesia   281, 527 

Islam and human rights   441
political economy and human rights   

417, 431, 432, 434, 435
Inkatha Freedom Party   286
integrated approach to human rights

348–9
intellectual property   42

TRIPS see TRIPS
Inter-American Commission on Human

Rights (IACHR)   82, 85, 88, 95,
353–65, 367–70, 387

complaints system   357–9
counter-terrorism   528–9, 537, 539
functions and powers   353–6

judicial dimension   356
on-site visits and special reports   

354–5
special rapporteurships   355–6

Indigenous peoples   503
terrorism and human rights   360–65

Inter-American Convention against
Terrorism   528–9

Inter-American Convention on Forced
Disappearances of Persons   371

Inter-American Convention to Prevent
and Punish Torture 371

Inter-American Convention on
Prevention of Violence against
Women   371–2

Inter-American Court of Human Rights
104, 126, 304–5, 323, 353,
365–87

corporal punishment   382–3
counter-terrorism   526
death penalty   380–82
Inter-American Commission on 

Human Rights (IACHR)   
355–6, 359

Indigenous peoples   504, 506
judgments, compliance with   377–9
jurisdiction   365–73
reparations   373–7, 378

Inter-American human rights system
353–87

Inter-American Commission on 
Human Rights (IACHR) see
Inter-American Commission 
on Human Rights (IACHR)

Indigenous peoples   496
Inter-American Court see Inter-

American Court of Human 
Rights  

origins   353
internally displaced persons see refugees

and displaced persons
Internally Displaced Persons Guiding

Principles   231–5
international assistance and cooperation,

95
Convention on the Rights of the Child

(CRC)   79, 80–81
Convention on the Rights of Persons 

with Disabilities (CRPD)   
81–2

development, right to   182–3
humanitarian see under refugees and 

displaced persons
International Covenant on Economic 

Social and Cultural Rights
(ICESCR)   39, 56–66, 
69–70, 73, 80

see also developing States; overseas 
development assistance   

International Bill of Rights, The   3, 5
International Campaign to Ban

Landmines   126
International Commission of Jurists

120, 526
International Committee of the Red

Cross   231–2
International Conference on Financing

for Development (2002)   62, 183
International Convention for the

Suppression of the Financing of
Terrorism 249, 515

International Convention on the
Elimination of all forms of Racial
Discrimination (CERD)    
2–3, 21, 23, 145, 491

Committee on Elimination of Racial 
Discrimination   201–3, 491, 
495, 530, 538

Indigenous peoples   495–6, 502, 505
see also racial under discrimination

International Convention on the
Protection of the Rights of all
Migrant Workers and 
Members of their Families

(MWC) 4, 23, 25 

Index 581



international co-operation   144, 176
International Court of Justice (ICJ)  41,

57, 67, 137 258, 544
counter-terrorism   527
extraterritorial obligations   71, 82–3,

84, 86, 88–90, 94
human rights   299–325

enforcement   300–307
assisting the enforcers   305–7
direct   300–303
interaction with other 

enforcers   303–5
normative framework   315–18

human rights principles, 
normative status of   
317–18

normative status of 
instruments   315–17

substantive rights and obligations
319–24

genocide   319–20
life, right to   322–4
self-determination   320–22

treaty framework   307–15
application   307–10
interpretation   311–13
reservations   313–15

Universal Declaration of Human 
Rights (UDHR)   300, 
315–16

UN Charter   300, 311, 312, 
315–17, 321, 324

status of international economic
bodies   147 

international courts see 72, 146, 488
International Covenant on Civil and

Political Rights (ICCPR)   3, 20,
37, 386, 561

African human rights law   391, 
394–5, 401–2

counter-terrorism   529, 531–6
derogable rights in emergencies   

532–5, 538
development, right to   175
extraterritorial application   56, 83, 

91, 92–3, 95, 308–9
gender   212, 271
Human Rights Committee (HRC) see

Human Rights Committee 
(HRC)   

International Court of Justice (ICJ)   
301, 302, 303, 308–9

Indigenous peoples   495–6, 
499–502, 510 

non-derogable rights   531–2
non-state actors   100–101, 110, 124
Optional Protocol   3, 23, 500–501, 

510
religion and beliefs   470–72, 491
self-determination   499–501
States obligations   46–7 
see also civil and political rights   

International Covenant on Economic
Social and Cultural Rights
(ICESCR) 3, 20, 23, 36, 
386, 391, 401

Art 2(1)   39–56
Committee on Economic, Social and 

Cultural Rights   20
economic, social and cultural 

rights   36, 40, 42, 47, 
51–3, 57–64, 66–9

extraterritorial obligations  74–5, 
80–81, 95

development, right to   173, 174, 
175–6

extraterritorial application   37, 38, 
56–66, 70, 74–5, 79–80, 83

International Court of Justice (ICJ)   
57, 302, 303, 308

intellectual property   156
justiciability   36, 38, 45, 55–6, 69 
non-derogability   37–8, 66–8, 70
Optional Protocol   4–5, 12, 36–7, 

38, 53–5, 58, 60–61, 69
progressive realisation   38, 42, 

45–51, 55, 56, 58, 59, 
68–9, 398

scope examined   41–2    
States human rights obligations   

37–8, 39–56
taking steps by all appropriate 

means   42–5, 68–9
utilising maximum available 

resources   51–6, 69–70 
self-determination   499
see also economic, social and cultural

rights
International Criminal Court (ICC)   34,

242, 256–8, 259–60, 264, 268–9,
271

582 Research handbook on international human rights law



jurisdiction   279
Rules of Procedure and Evidence

268
Statute   124, 126, 148, 256–7, 

259–60, 263–4, 266–8, 279–80 
transitional justice and gender   277, 

279–80   
see also criminal law   

international criminal courts and
tribunals  254–6, 261, 264–5,
268–9, 271

see also International Criminal Court 
(ICC); International Criminal 
Tribunal for Rwanda 
(ICTR); International Criminal
Tribunal for the Former 
Yugoslavia (ICTY) 

International Criminal Tribunal for the
Former Yugoslavia (ICTY)  242, 
254–6, 259, 260, 262, 268, 271

transitional justice and gender   273, 
276–9, 280 

see also Yugoslavia
International Criminal Tribunal for

Rwanda (ICTR)   88, 242, 248,
254–6, 259, 260, 268, 271 

transitional justice and gender   
276–9, 280  

see also Rwanda  
International Development Agency,

Sweden   183
international economic actors see under

globalisation and human rights   
International Federation of Human

Rights Leagues v France [2004]
351

international financial institutions
139–43, 177

see also globalisation and human 
rights   

International Labour Organisation   49,
138, 150–51, 164, 349, 394   

development, right to   177, 191–2, 
193–4

Indigenous peoples   496, 504, 505
international law   305, 316

criminal see under criminal law   
corporations   150–54
customary see customary 

international law 

development and human rights in   
167–8   

economic law   141–3 
economic, social and cultural rights   

36–7, 75, 82 
European legal space   91–2 
fragmentation   141–3    
gender see gender and human rights 

law
humanitarian   217, 231–2, 302, 

309–10, 317, 361, 364, 531
jurisdictional competence of States   

65
law of treaties   87
non-state actors   100 
peremptory norms see jus cogens

International Law Commission   86,
102–3, 142, 315, 530

Articles on Responsibility for 
Internationally Wrongful Acts
86–90 

international legal cooperation see under
criminal law   

International Monetary Fund   95, 100,
128

development, right to   177, 185–6
globalisation   140, 141

international NGOs see NGOs
International Organization for

Standardization   130
international organizations and NGOs

123–8
International Refugee Organisation   223
International Status of South-West Africa

[1950]   322
international trade and investment see

trade and investment
internationalised courts and tribunals

256, 280–81
internationally agreed development goals

178–9
intersectionality see under gender and

human rights
investment see trade and investment
Iran   441
Iraq   30, 218, 228, 230, 232

Iraqi based kidnap of French 
journalists   481

Islam and human rights   441, 463
Ireland   20, 184

Index 583



Islam and human rights   13–14, 212,
440–66, 477, 490

adversarial perspective   450–52
courts   442 
harmonistic perspective   452–4

advancing in Muslim world   
454–65

Islamic and secular values   480–82
Islamic dress   481–90

Organisation of the Islamic 
Conference (OIC) 442–3, 455, 
459

politico-legal approach to   444, 445, 
448–50, 453, 461–5 

religious dress   480–83, 485–90
role of Islam   440–45
Sharia law   441–2, 450, 451–2, 455, 

457, 463–4
socio-cultural approach to   444–50, 

453–61
women’s rights   441, 445, 452, 

456–8, 463–4
religious dress   487–8

Israel   58, 83, 246–7, 527 
International Court of Justice (ICJ)   

302, 304, 308
transitional justice   290, 296
UN and human rights   12–13, 28   

Italy   215, 216, 332, 340
Ivcher Bronstein (1999)   368

Jackson, Justice Robert H   275–6
Jahangir, Asma   475–6
James Katabaz v Secretary General,

East African Community [2007]
409

Japan   417, 418, 422–3, 425, 433–6,
437

Jehovah’s Witnesses   395
Jewish religious dress   482
Johnson, Chalmers   422–3
Johnson, Rebecca   199
joint criminal enterprise doctrine

261–3, 264
Juan Humberto Sanchez v Honduras

(2003)   371   
Judaism   482, 490  
Judicial Studies Board, UK   490
Jurisdiction of the Courts of Danzig

(1928)   322–3

jus cogens 145–6, 258, 261, 318, 530

Kang, David   425, 429
Kenya   410, 527
Khmer Rouge   295 
Kim Dae-jung   429
Kimberley Process   131
King, Martin Luther   562
Klass v Germany (1978)   527–8
Koenig, Shulamith   559
Korey, William   124
Korn, David   228
Kosovo   32, 230, 232, 256, 280
Krasner, Stephen   434
Kurds   30, 228, 230

labour rights see work and workers   
LaGrand case [2001]   322, 323
Land and Maritime Boundary between

Cameroon and Nigeria [1996]
303 

land rights see under Indigenous peoples
Landmines Treaty   124, 126  
Las Palmeras v Colombia [2000]   370
Latin America   11, 272, 285 
League of Nations   322
least developed States see under

developing States   
see also developing countries

legal aid   47
Legality of Nuclear Weapons [1996]

147
levels of obligations see under

obligations
Liberia   30, 294, 317, 389
licences, compulsory   157–60
life, right to   85, 139, 156, 328, 393

death penalty see death penalty
International Court of Justice (ICJ)   

309, 322–4 
non-derogable right, as   531
trade bans   162, 163

Lijphart, Arend   436
Limberg Principles on Implementation of

the International Covenant on
Economic Social 
and Cultural Rights 41

Loizidou v Turkey [1995]   85
Lopez Burgos v Uruguay [1981]   83–4
Lori Berenson (2004)   368

584 Research handbook on international human rights law



Lovelace v Canada [1981]   212
Luxembourg   62, 182

Maastricht Guidelines on Violations of
Economic Social and Cultural
Rights 41, 74, 175

Madison, James   421
malaria   158, 188, 399 
Malaysia   225

Islam and human rights   441
political economy and human rights   

417, 431, 432, 431, 432, 436
Mali   64
Mandela, Nelson   284, 447
Mapiripan Massacre (2005)   371
Maputo Declaration on Malaria,

HIV/AIDS, Tuberculosis 399
Marcos, Ferdinand   431
margins of appreciation and flexibilty

483, 526, 530, 536
Marrakesh Agreement Establishing the

World Trade Organization 155
Marxism   419
Matua, Makau   448
Mauritania   321, 394, 403
Mazilu [1989]   306
McAdam, Jane   236–7, 238
McBeth, Adam   191, 194
McCall, Leslie   200–201, 206
McCorquodale, Robert   139, 148
medicines, affordable   140, 156–60 

see also AIDS/HIV; health and 
healthcare

Medecins sans Frontieres   118, 183
Mernissi, Fatima   458–9
Mertus, Julie   18–19
Mexico   281, 322
migrant workers see under workers 
Migrant Workers Convention see

International Convention on the
Protection of the Rights of 
all Migrant Workers and

Members of their Families
(MWC)

Migration Act (1958) 237    
military force sanctions   30–33
Millennium Challenge Account   183
Millennium Declaration   60, 170
Millennium Development Goals   414

right to development 170–71, 173–4, 
176, 184, 187–9

Minister of Health v Treatment Action
Campaign [2002]   55–6

Minnesota Protocol 371
minorities

counter-terrorism and human rights   
512

discrimination against see under
discrimination

Indigenous see Indigenous peoples
non-derogable rights   531 
see also Declaration of the Rights of 

Persons Belonging to National
or Ethnic, Religious and 
Linguistic Minorities

Model Protocol for a Legal Investigation
of Extra-Legal Executions 371

Modirzadeh, N K   441, 443–4, 452
Moi, Toril   209
Moiwana Village v Suriname (2005)

372, 383–5
Mongolia   417, 434
Monterrey Consensus   62
Moon, Secretary-General Ban Ki   18
Morocco   224, 321, 527 

Islam and human rights   441
Moroccan Family Code   463–4

mothers see under women
multinational corporations   72–3, 99,

128–31
development, right to   190, 193–4
foreign direct investment   193–4
globalisation and human rights see 

under globalisation and human
rights   

international law   150–54
South Korea   428

Murphy, M   508–9
Muslim Women Lawyers for Human

Rights   460–61
Muslim

human rights see Islam and human 
rights  

religious dress   480–83, 485–90 
mutual legal assistance   514

see also work and workers   
Myanmar   13, 27, 122, 123, 129

sanctions   29

9/11 terrorist attacks   95, 99, 122, 252,
360–61, 468

Index 585



counter-terrorism   512, 516, 521, 
526

Namibia Opinion   83, 311–12, 316
Nationality Decrees Issued in Tunis and

Morocco [1923]   312
NATO   32, 91, 93, 230, 232, 248
natural disasters see emergencies
Nazis   220, 253, 258, 273, 469, 482
Neira Alegria (1996)   375
Neitzsche, Frederich   514
Nesiah, Vasuki   283, 287
Netherlands 62, 182, 252, 336, 557

Netherlands Scientific Council for 
Government Policy (WRR)   
449–50, 452, 453, 464–5, 466

religion and beliefs   485
New Zealand   247

counter-terrorism   520–21 
Indigenous peoples   499, 508

NGOs and human rights   7, 17, 21, 27,
115–38, 231, 354 

accountability   133–8
development, right to   183
feminist   203
healthcare data   50
human rights education (HRE)   542, 

543, 554–60, 566
influence and activities   121–33

NGO-corporate interaction   
128–31

NGO-international organization 
interaction   123–8

NGO-NGO interaction   131–3
NGO-State interaction   121–3

Islam   443–4, 447, 449, 459–61
nature of human rights NGOs   

118–21 
expert groups   120–21
service NGOs   120

role and power   116–18
see also globalisation and human 

rights; non-state actors
Nicaragua   88, 367
Nicaragua case   88–9
Nigeria   195, 389, 392, 398, 410

Indigenous peoples   504
Islam and human rights   441, 455

Nike   130 
Nikolic, Dragan ats Prosecutor (2003)

248

Non-Aligned Movement countries   177 
non-derogable rights under human rights

treaties   531–2, 536
non-discrimation see discrimination
non-state actors   97–114

activity   99–100 
concepts of human rights   109–12
definition   97–9
future developments   112–14
international economic actors see 

under globalisation and human
rights   

international human rights law   
100–103

development of   104–9 
NGOs and human rights see NGOs 

and human rights   
Non-governmental organisations see

NGOs and human rights
see also globalisation and human 

rights   
Nordstrom   130
Norms on the Responsibilities of

Transnational Corporations
[2003]   151–3

North American Free Trade Agreement
146

North Korea   29
Northern Ireland   527
Norway   62, 182, 336
Novitz, Tonia   340
Nowak, Manfred   186–7, 401
nuclear weapons   137
Nuclear Weapons case [1996]   309 
Nuremberg Charter 260
Nuremberg tribunals   148, 253–4, 258,

263, 270–71, 275–6
Nyerere, Julius   390

obligations
international and transnational see

extraterritorial obligations
levels of   48–9, 74
States see under States

Odinkalu, Chidi Anselm   412
O’Donnell, Guillermo   431
Office of the High Commissioner for

Human Rights (OHCHR)   17,
18–20, 35, 164, 186–8, 204,
273–4, 293    

586 Research handbook on international human rights law



counter–terrorism and human rights   
512, 519, 524–5

human rights education (HRE)   546, 
548

right to development   168–9, 173, 
179–80

see also human rights
official development assistance see

under overseas development
assistance

Ogoniland (2001)   403
OIC Cairo Declaration on Human

Rights in Islam 442
OIC Covenant on the Rights of the Child

in Islam 442
Open-ended Working Group on the

Right to Development   172
Operational Policy and Bank Procedure

4.10 on Indigenous Peoples
502–3

Optional Protocol on the Involvement of
Children in Conflict 301 

Organisation for Economic Co-operation
and Development   62, 138, 
150

development, right to   177, 182, 184,
193

Organisation of African Unity   227,
388, 390–91, 397, 402

Organization of American States   387   
counter-terrorism   529
Indigenous peoples   496, 503
Inter-American Commission on 

Human Rights (IACHR)   
355–6, 359, 360–63

Inter-American Court of Human 
Rights   365, 378

Organisation of the Islamic Conference
(OIC)   13, 442–3, 455, 459

Organisation of Women of Asian and
African Descent   199

Osmani, Siddiq   187
Ottawa Process   122
Otto, Dianne   11, 544
Ouguergouz, Fatsah   391, 401
overseas development assistance

60–63, 95, 173–5, 177, 189
counter-terrorism   512
official development assistance   

182–4

poverty reduction and human rights 
law see under development 
and human rights

see also developing States; 
international assistance and 
cooperation   

Overseas Development Institute   184
Oxfam International   65, 118, 129–30,

133, 183

pacifism   477
Pakistan   12, 363, 441, 509, 527
Palestine   441

Palestinian Occupied Territory   12, 
57, 67, 302, 304, 308 

Pan-African Congresses   389–90
Pan-African Parliament   410
Panama   378
parents   479–80, 546, 556
Paris Declaration on Aid Effectiveness

184
Park Chung Hee   428, 429
Peace and Security Council   410, 413
People’s Movement for Human Rights

Learning   558–60 
peremptory norms see jus cogens
Permanent Court of Justice   312, 

322–3
Permanent Forum on Indigenous Issues

494
Perry, Elizabeth   419
persecution   216, 220–23, 260, 395

see also refugees and displaced 
persons

‘persons of concern’   224, 236
Peru   368
Philippines   417, 431, 433, 434
Phoenix, Ann   198, 199
Pictet, Jean   232
Planned Parenthood Federation of

Nigeria   455
Pogge, Thomas   165
Poland   81, 332
political 

asylum see asylum seekers
prisoners   131
rights see civil and political rights

pollution see under environment
population   138
Portugal   61, 187, 321, 337 

Index 587



poverty   42, 60, 64, 140, 170, 204, 394
reduction strategies   185–7
see also development and human 

rights
Practice Note on Human Rights in

UNDP 181
Principles on Right to Fair Trial and

Legal Assistance in Africa 395
prisoners   68, 131, 202, 203, 260, 395    

conscience, of   555 
contracts   531
counter-terrorism and human rights   

512, 515
Guantanamo Bay see Guantanamo 

Bay
pre-trial detention   267, 271
unacknowledged   531

Promotion of National Unity and
Reconciliation Act (1995)   284–6

Proposed American Declaration on the
Rights of Indigenous Peoples
503, 505

prosecutions
international see criminal law; 

transitional justice
terrorists   529

Prosecutor v Akayesu [1998] 278
Prosecutor v Furundzija [2000]  277
Prosecutor v Kunarac, Kovac and

Vukovic [2002]  277
Protection of human rights and

fundamental freedoms while
countering terrorism 516–17

Protocol on the Rights of Women in
Africa   393–4, 399–400   

Protocol Relating to the Status of
Refugees (1967)   220, 223

provisional measures
African Commission on Human and 

Peoples’ Rights   392
Inter-American Court of Human 

Rights   366–7, 370
International Court of Justice (ICJ)   

302–3 
Przeworski, Adam   427
public

debate   7–8
health see health and healthcare
morals   161, 163–4, 485–6
officials   101–2, 107–9 

Purohit (2003)   407

‘race to the bottom’   191–2
racial discrimination and racism see

International Convention on the
Elimination of all forms 
of Racial Discrimination (CERD);
see under discrimination 

Rastafarians   395
Rasul v Bush (2004)   364
reconciliation   293–7
Refah Partisi (The Welfare Party) and

Others v Turkey (2003)  451
refoulement 221, 396, 512
regional human rights bodies   19, 24–6,

49, 87–8, 92, 94–5, 143, 271, 299
regional courts   25–6, 88, 94, 299, 

315, 409
see also Inter-American Court of 

Human Rights; European 
Court of Human Rights

refugees and displaced persons  
215–40

Convention Relating to Status of 
Refugees   396 

definition of refugee   216–17, 
219–24, 226, 231

current situation   217–19
legal and illegal migrants   219, 

235 
humanitarian intervention and 

assistance   217, 230–35 
humanitarian protection, meaning of

216–17, 226–7, 230–33, 236
UNHCR mandate and humanitarian 

protection   223–6 
humanitarian role and State 

responses   235–9    
internally displaced persons   217,

226–30
development of humanitarian 

norms   230–35
Guiding Principles   231–5, 

240 
see also UN High Commissioner for 

Refugees (UNHCR)
religion and beliefs   4, 132–3, 467–91 

common principles under human 
rights law   477–80

defamation of   13–14, 475–6

588 Research handbook on international human rights law



discrimination see under 
discrimination  

immigration   467–8
freedom of, legal sources of   

469–77
Declaration on Elimination of 

Intolerance based on 
Religion or Belief   472–4

European Convention on Human 
Rights (ECHR)   476–7

International Covenant on Civil 
and Political Rights
(ICCPR)   470–72 

Special Rapporteur   475–6, 
478–9, 482, 484, 487–8, 
491

guidelines on religious dress   
484–6

Universal Declaration of Human 
Rights (UDHR)   469–70

Islam and human rights see Islam and
human rights

non-derogable right, as   531
religious dress, symbols and human 

rights law   480–90
criteria for imposing limits on 

dress or symbols   483–4
fundamental rights and 

freedoms of others   486
public health and safety   

484–5
public morals   485–6
public order   485

curbs on religious dress,
secularism and Europe   482–3
international human rights law   

487–90
Islamic and secular values   

480–82
reparations   287–92, 373–7, 378, 385,

387
Reparations for Injuries Suffered in the

Service of the United Nations
[1949]   147

Report of the Chilean National
Commission on Truth and
Reconciliation   282

Report on Terrorism and Human Rights
360–61

reservations   313–15

Reservations to the Genocide
Convention 313–14

Resolution on Implementation of
Recommendations of African
Commission 408

retroactivity   372–3, 531
Rich, Adrienne   198
Riley, Denise   198
Ringrose, Jessica   200
Rio-Tinto   129–30
Robinson, Mary   20, 204

Guidelines   519–20, 524–5, 537–8
Rodrik, Dani   427
Roht-Arriaza, Naomi   291
Roma   202, 240
Romania   332
Rome Statute of International Criminal

Court see Statute under
International Criminal Court 
(ICC) 

Roosevelt, Eleanor   445–6
Roth, Kenneth   127
Rubin, Gayle   213
Rubio-Marin, Ruth   292
Rueschemeyer, Dietrich   428
Ruggie, John   152–3, 154, 164–5, 194,

342
Russia   20, 31, 218, 332, 527
Rwanda   19, 159, 273, 410

International Criminal Tribunal for 
Rwanda (ICTR) see
International Criminal Tribunal 
for Rwanda (ICTR)

Sahin v Turkey (2007)   486
Said, Edward   418
sanctions 

diplomatic   28–9
economic   29–30
military force   30–33
smart   29–30 
travel bans   29
UN Security Council   2, 29, 

30–33, 175
Saramaka People v Suriname (2007)

369, 383, 385–7, 504
Saro-Wiva (2000)   392
Sartre, Jean-Paul   208
Saudi Arabia   441
Save the Children   133, 183

Index 589



Schwimmer, Walter   527
Scientology, Church of   477
Scott, Joan Wallach   213
Scully, Gerald   427
Second World War see World War II
secularism   461–2, 463

Islamic and secular values   480–90
neutrality   488–9

Security Council
counter-terrorism   513–14, 517–21, 

524, 526
gender   196, 278, 293–4
human rights   2, 5 
international criminal tribunals 254, 

255, 256, 269, 277–80
non-state actors   112–13 
Organisation of the Islamic 

Conference (OIC) 442
permanent members  31
refugees   228, 230, 232
sanctions see under sanctions  

self-defence   32
self-determination   320–22, 385, 390,

401–2
Indigenous peoples, for see under

Indigenous peoples
Senegal   53
Serbia-Montenegro   30, 89–90, 218,

302
sexual orientation   119, 131–2
sexual violence see under women
Sharia law and norms see under Islam

and human rights   
shelter see housing
Shelton, Dinah   146
Shestack, Jerome   110
Shue, Henry   74
Sidabras and Dziautas v Lithuania

[2004]   349
Sierra Leone   30, 256, 280
Sikhism   477, 485, 490

religious dress and symbols   482, 
484, 485, 486

Silver v United Kingdom (1983)   537
Simma, Bruno   77–8
Singapore   191–2, 421, 431, 432
Siracusa Principles   529, 537, 538
Skogly, Sigrun   140
slavery   118, 124, 197, 205, 260, 318,

328, 562

African human rights   389, 394–5, 
409

jus cogens   145, 530
non-derogable right, as   531
slave labour see under works and

workers
smart sanctions   29–30 
social security and services   140, 275 

International Covenant on Economic 
Social and Cultural Rights
(ICESCR)   37, 53, 59

Soering v United Kingdom [1989]   270
soft law   315, 317, 371, 517
Sohn, Louis   144
Solemn Declaration on Gender Equality

in Africa 400
Somalia   30, 108–9, 218, 232
Sorabi, Habiba   457
South Africa   30, 203, 247, 294, 317

African human rights   395, 410, 411,
509

apartheid see under apartheid
justiciability of economic, social and 

cultural rights   55–6
truth commission   284–7

South East Asia   481
South Korea   12 

political economy and human rights   
417, 425, 428–9, 431, 434, 435

South West Africa cases   317
Southern African Development

Community   409 
special procedures   7–9, 10, 15–16
Special Rapporteur on freedom of

religion see under religion and
beliefs 

Special Rapporteur on human rights and
indigenous peoples   494 

Special Rapporteur on the promotion and
protection of human rights
521–3, 537, 539

Stahnke, T   444, 461–2
State sovereignty   1–2, 35, 75, 324    

Indigenous peoples   495, 499–500, 
508–9

international criminal law   256
Islam   462
refugees and displaced persons   216,

232–4
territorial   499–500, 508–9

590 Research handbook on international human rights law



transnational criminal law   241–2, 
244–5, 247, 249

States
apartheid   3
decolonised nations in UN   3, 7
developing see developing States 
development, right to   178–84, 189
see also development and human 

rights
economic, social and cultural rights 

see economic, social and 
cultural rights 

extraterritorial obligations see
extraterritorial obligations

genocide   320
Group of Eight   62
Heavily Indebted Poor Countries   

185–6
human rights   2–5, 10, 15, 19–20

concern about development   
93–5, 96

country-specific situations   7–8, 9 
enforcement see enforcement of 

human rights
individuals, complaints from   

8–9, 23–5
NGOs   117–18, 121–3
treaty bodies and state reports   

21–2, 61–2
universal periodic review   16–18  

human rights education (HRE)  542, 
543, 548, 550–54, 557, 560, 
562, 566

International Covenant on Civil and 
Political Rights obligations see
under International 
Covenant on Civil and 
Political Rights (ICCPR)

International Covenant on Economic 
Social and Cultural Rights
(ICESCR) obligations 
see under International 
Covenant on Economic Social 
and Cultural Rights (ICESCR)

Indigenous peoples   492–3, 495, 
497–8, 508–10

international legal cooperation see 
under criminal law

jurisdictional competence   65
Non-Aligned Movement   177

officials, public   101–2, 107–9
refugees and displaced persons   

216–19, 222, 225–6, 230, 
234–9

religion and beliefs   471–2, 475–6, 
478–80, 489–91

sovereignty see State sovereignty 
terrorism see counter-terrorism and 

human rights
Statute of the International Court of

Justice 41
Statute of the Office of the United

Nations High Commissioner for
Refugees 223–4

Stiglitz, Joseph   65
Street Children, The v Guatemala (1999)

370–71, 375
Strengthening the UN: An Agenda for

Further Change 179–80
Sub-Commission on Prevention of

Discrimination and Protection of
Minorities   496–7

Sub-Commission on the Protection and
Promotion of Human Rights
151–2, 521–2, 539

sub-Saharan Africa   157
Sudan   16, 31, 129, 187, 224, 229, 273,

395 
Islam and human rights   441
President, indictment against   34

Suharto, President   432, 435    
Sunday Times v United Kingdom (1978)

537
Suriname   383–7
sustainable development   548–50
Sweden   62, 182, 247    

International Development Agency
183

Switzerland   336

Taiwan   417, 428–9, 434, 435 
Tanzania   31, 390
tariffs   155, 160–62 
Tehran Hostages case   315
territorial sovereignty see under State

sovereignty
terrorism   112–13, 117, 403, 452

counter-terrorism see counter-
terrorism and human rights

criminal law, and   244, 247, 249

Index 591



emergency, as   533–4
Inter-American Commission on 

Human Rights (IACHR)   
360–65

9/11 see 9/11 terrorist attacks   
religion and beliefs   468

Terrorism and Human Rights   515
Thailand   417, 428, 434, 436
The Veil and the Male Elite (Mernissi)

458–9
Third High Level Forum on Aid

Effectiveness   184
Third Report on the Situation of Human

Right in Colombia 361
‘threat to peace’   232
Timor-Leste   12

see also East Timor
Tokyo tribunals   148, 253–4, 258, 263,

276
Tomuschat, Christian   83–4
torture   26, 87–8, 149, 236, 328, 371,

394 
counter-terrorism and human rights   

512, 530
Guantanamo Bay see Guantanamo 

Bay
international criminal law   242, 247, 

260
non-derogable right, as   531
transitional justice   275, 287, 291
see also Convention against Torture 

and other Cruel Inhuman or 
Degrading Treatment (CAT)

trade and investment   
development, right to   167–9, 171, 

174, 176, 177
legal regimes and human rights 

law  190–94
dispute settlements see dispute 

settlements 
foreign direct investment   190, 191, 

193–4
General Agreement on Tariffs and 

Trade   155, 160–62
General Agreement on Trade in 

Services   155
TRIPS   155–60

trade unions and members   3, 97, 106,
138, 149, 328

transitional justice   272–98

human rights discourse   273–5
institutional reform   292–4
meaning   271
prosecutions and gender   275–82

international tribunals   276–9
ad hoc tribunals   277–9
domestic tribunals   280–81
hybrid tribunals   280–81
ICC   279–80 

reconciliation   293–7
reparations   287–92

definition and purpose   287–90
operational aspects   290–92

truth commissions   282–7
definition and purpose   282–4

see also discrimination; gender and 
human rights law; women   

transnational
corporations see multinational 

corporations
criminal law see under criminal law
NGOs   119–20
obligations see extraterritorial 

obligations
travel bans   29
treaties

interpreting   39–40 
law of   87
monitoring   1, 40

treaty bodies   1, 20–26
complaints processes   23–5
general comments   22–3
miscellaneous processes   25–6
reporting function   21–2

tribal communities, rights of   383–7
Trinidad and Tobago   380–83
Tripartite Declaration of Principles on

Multinational Enterprises (1977)
151, 193–4

TRIPS (Agreement on Trade Related
aspects of Intellectual Property
Rights) 155–60

Truth, Sojourner   197–8
Truth and Reconciliation Commission

284–7
truth commissions   282–7, 299
tuberculosis   158, 399
Tulkens, Judge   487
Tunisia   224
Turkey   85, 332, 441

592 Research handbook on international human rights law



religious dress   483, 486, 487, 488
Turton, David   226–7
Tutsi women   278
Tutu, Archbishop Desmond   294

UDHR see Universal Declaration of
Human Rights (UDHR)

Uganda   31, 301, 304, 409, 410
Ukraine   332
UN 

Charter of the United Nations see
UN Charter

counter-terrorism   530
expulsion from   28
General Assembly see General 

Assembly
High Commissioner   13
human rights education (HRE) see 

under human rights education 
(HRE)

human rights see under human rights 
Indigenous peoples   492, 493–6
judicial organ see ICJ
NGOs   120, 123, 124
non-discrimination   71
Organisation of the Islamic 

Conference (OIC)  442
overseas aid   62–3
privileges and immunities   306
purposes   144
religion and beliefs   489, 491
role   76, 78
Secretary-General   8, 18 
Security Council see Security 

Council
special rapporteurs   306

UN Charter   1, 144–6
Art 1(3)   1, 2, 76, 144
Art 2(7) 232
Art 10   517
Art 25   519
Art 39–42   232
Art 55   1, 2, 76–8, 173, 316, 518
Art 56   1, 2, 76–8, 173, 316
Art 62   6
Art 68   6
Art 71   124
Art 103   145
Charter bodies   5–19, 20 
counter-terrorism   517, 518

criticised   76
development, right to   173, 174, 179
extraterritorial obligations   76–9, 95
human rights  2, 17

ICJ see under ICJ
human rights education (HRE)   545
Indigenous peoples   500
internally displaced persons   229
international criminal tribunals 254, 

256, 269
military force   30
non-discrimination   71, 78
universalism   71

UN Children’s Fund   180, 181
UN Common Understanding on a

Human Rights Based Approach
180–81

UN Conference on Human Settlements
(1996)   125

UN Conference on Trade and
Development (UNCTAD)  177,
193

UN Decade for Human Rights Education
541, 546–7, 549, 556, 559–60,
565–6

UN Development Fund for Women   180 
UN Development Programme   168, 171,

173, 180, 181, 188
UN Division for Advancement of

Women in Zagreb, Croatia   203,
206

UN Division of Human Rights   177 
UN Educational, Scientific and Cultural

Organization (UNESCO)  49 
UN Global Compact see Global

Compact
UN Global Terrorism Strategy   512–15
UN High Commissioner for Human

Rights see Office of the High
Commissioner for Human 
Rights (OHCHR)  

UN Inter-Agency Standing Committee
229

UN Joint Programme on HIV/AIDS
125

UN Millennium Summit   170–71
UN Norms on the Responsibilities of

Transnational Corporations
[2003]   151–3

UN Population Fund   180

Index 593



UN Resolution on Integration of Human
Rights of Women (2002)   205

UN Secretary-General   8, 18, 152, 306 
counter-terrorism   513, 534
development and human rights   179, 

193–4
human rights education (HRE)   548
refugees and displaced persons   225,

228
Report on Women, Peace and 

Security   275, 278, 296
UN Security Council see Security

Council
unilateral humanitarian intervention

31–3
United Kingdom   31, 60, 122–3, 247,

270, 336, 527
Department for International 

Development   183
feminism and racism   198–9
Judicial Studies Board, religious 

dress and   490
refugees and displaced persons   

237–8
United Nations see UN
United Nations High Commissioner for

Refugees (UNHCR)   217–20,
222–6, 231, 235–40 

see also refugees and displaced 
persons   

United States   29, 31, 77, 88–9, 93, 122,
130, 247, 527

development, right to   183, 187
Guantanamo Bay see Guantanamo 

Bay
teachers and human rights education 

(HRE)   560–65 
Indigenous peoples   499, 508    
international courts and tribunals   

270, 280, 322, 324
Islam   452, 460–61
9/11 see 9/11 
Sikh religious symbols   484

Uniting against Terrorism 513
Universal Declaration of Human Rights

(UDHR)  109, 124
African human rights see under

African human rights law
development, right to   175
human rights education (HRE)   543, 

557, 560

International Court of Justice (ICJ) 
see under International Court 
of Justice (ICJ)

intellectual property   156
nature of rights recognised   2, 37
non-discrimination   71
refugees   220–21
religion and beliefs, freedom of   

469–70
UN and human rights 1–3, 5, 17, 18,

34   
UN Charter   144–5

universalism   71
universality of human rights   110, 144,

411, 440
counter-terrorism   530
extraterritorial obligations   71, 76–8,

94, 96
gender and human rights law   220, 

223
human rights education (HRE)   545, 

550
urban development   125
Uruguay Round of trade negotiations

155
USSR, former   481

veganism   477
Velasquez Rodriguez v Honduras [1989]

104
Vienna Convention on Consular

Relations 304–5, 322–4, 366
Vienna Convention on the Law of

Treaties 311, 313
Vienna Declaration and Programme of

Action (1993)   2, 60
Vietnam   32, 224, 226, 420 
Viljoen, Frans   392, 400
Viviana Gallardo (1983)   367–8
Voluntary Principles on Security and

Human Rights 129–30

Wall in Occupied Palestinian Territory,
The [2004]   57, 67, 83, 302–4,
308, 310

Wapner, Paul   119, 124
war see armed conflict
war crimes  32, 34, 241–2, 253, 257–8,

261, 263, 266
war on terror   95, 360–62

594 Research handbook on international human rights law



water, right to   61, 66–8, 139–4, 149
Weingartner, L A   464
Weiss, Thomas   228
welfare models see under development

and human rights
Western Europe and Other Group   13
Western Sahara [1975]   321
Williams, Patricia   111–12
women   188, 355

African human rights law   393–4, 
399–400

discrimination see Convention on the 
Elimination of all forms of 
Discrimination against 
Women (CEDAW); see under
discrimination 

dowry killings   107
education see under education
gender and human rights law see

gender and human rights law
health see under health and 

healthcare
honour killings   456
human rights education (HRE)   551
Islam see under Islam and human 

rights 
Islamic dress   481–4, 486–90  
mothers   37, 44, 188
NGOs   119, 126, 133, 138
transitional justice   274–5
truth commissions   283–4, 287
violence against   371–2  

domestic   107, 400 
sexual violence   202, 259, 260, 

275, 277–80, 284, 287–8
workers   47, 138, 202, 457

Women’s Rights Convention (1851)
197–8

work and workers   37, 74, 77, 128–30
child labour   99, 161 
development, right to   191, 192, 

194
globalisation   139
migrant   4, 125, 323, 355
women see under women
slave and forced labour   149, 161, 

328, 394
trade unions see trade unions and 

members   

see also International Convention on 
the Protection of the Rights of 
All Migrant Workers and 
Members of their Families
(MWC)

Working Group on Indigenous
populations   494, 496–7

Working Group on Women and Human
Rights   204–5

World Bank   65, 141, 422   
development, right to   173, 177, 

185–7
Indigenous peoples   496, 502–3, 

505
NGOs and human rights   128, 138
non-state actors   95, 100

World Conference against Racism,
Xenophobia and Related
Intolerance   203–4

World Conference on Human Rights   2,
125, 185, 411, 519 

World Health Organization   50, 137,
147

World Health Report 2000 50
World Jewish Congress   543
World Organisation Against Torture v

Belgium [2005]   340
World Programme for Human Rights

Education   541, 548, 549, 556–7,
559–60, 565–6

World Summit   32–3
World Summit Outcome   514
World Trade Organization (WTO)  100,

128, 136 
China   429–30
development, right to   177, 

190–93
dispute settlements   162–4
formation   155–6
globalisation and human rights see 

under globalisation and human
rights   

TRIPS see TRIPS
World Vision   133
World War II   217, 220, 231, 253, 258,

276, 326, 469

Yemen   187
Young, Iris Marion   208–9

Index 595



Yugoslavia, former   273
International Criminal Tribunal for 

the Former Yugoslavia (ICTY)
see International Criminal 
Tribunal for the Former 
Yugoslavia (ICTY)

Yuval-Davis, Nira   204, 206–7

Zaire   395, 402
Zalaquett, Jose   282
Zeigler, Jean   75, 82
Zimbabwe   31, 397, 409

596 Research handbook on international human rights law


	Copyright
	Contents
	Contributors
	Preface
	1. The United Nations and human rights
	2. Economic, social and cultural rights: an examination of state obligations
	3. Extraterritoriality: universal human rights without universal obligations?
	4. Non-state actors and international human rights law
	5. NGOs and human rights: channels of power
	6. Human rights in economic globalisation
	7. Human rights and development
	8. Gender and international human rights law: the intersectionality agenda
	9. Refugees and displaced persons: the refugee definition and 'humanitarian' protection
	10. International criminal law
	11. The four pillars of transitional justice: a gender-sensitive analysis
	12. The International Court of Justice and human rights
	13. The Council of Europe and the protection of human rights: a system in need of reform
	14. The Inter-American human rights system: selected examples of its supervisory work
	15. African human rights law in theory and practice
	16. The political economy and culture of human rights in East Asia
	17. Islam and the realization of human rights in the Muslim world*
	18. Religion, belief and international human rights in the twent-first century
	19. DRIP feed: the slow reconstruction of self-determination for Indigenous peoples
	20. Counter-terrorism and human rights
	21. Human rights education: a slogan in search of definition
	Index



